Google 


This  is  a  digital  copy  of  a  book  that  was  preserved  for  generations  on  library  shelves  before  it  was  carefully  scanned  by  Google  as  part  of  a  project 

to  make  the  world's  books  discoverable  online. 

It  has  survived  long  enough  for  the  copyright  to  expire  and  the  book  to  enter  the  public  domain.  A  public  domain  book  is  one  that  was  never  subject 

to  copyright  or  whose  legal  copyright  term  has  expired.  Whether  a  book  is  in  the  public  domain  may  vary  country  to  country.  Public  domain  books 

are  our  gateways  to  the  past,  representing  a  wealth  of  history,  culture  and  knowledge  that's  often  difficult  to  discover. 

Marks,  notations  and  other  maiginalia  present  in  the  original  volume  will  appear  in  this  file  -  a  reminder  of  this  book's  long  journey  from  the 

publisher  to  a  library  and  finally  to  you. 

Usage  guidelines 

Google  is  proud  to  partner  with  libraries  to  digitize  public  domain  materials  and  make  them  widely  accessible.  Public  domain  books  belong  to  the 
public  and  we  are  merely  their  custodians.  Nevertheless,  this  work  is  expensive,  so  in  order  to  keep  providing  tliis  resource,  we  liave  taken  steps  to 
prevent  abuse  by  commercial  parties,  including  placing  technical  restrictions  on  automated  querying. 
We  also  ask  that  you: 

+  Make  non-commercial  use  of  the  files  We  designed  Google  Book  Search  for  use  by  individuals,  and  we  request  that  you  use  these  files  for 
personal,  non-commercial  purposes. 

+  Refrain  fivm  automated  querying  Do  not  send  automated  queries  of  any  sort  to  Google's  system:  If  you  are  conducting  research  on  machine 
translation,  optical  character  recognition  or  other  areas  where  access  to  a  large  amount  of  text  is  helpful,  please  contact  us.  We  encourage  the 
use  of  public  domain  materials  for  these  purposes  and  may  be  able  to  help. 

+  Maintain  attributionTht  GoogXt  "watermark"  you  see  on  each  file  is  essential  for  in  forming  people  about  this  project  and  helping  them  find 
additional  materials  through  Google  Book  Search.  Please  do  not  remove  it. 

+  Keep  it  legal  Whatever  your  use,  remember  that  you  are  responsible  for  ensuring  that  what  you  are  doing  is  legal.  Do  not  assume  that  just 
because  we  believe  a  book  is  in  the  public  domain  for  users  in  the  United  States,  that  the  work  is  also  in  the  public  domain  for  users  in  other 
countries.  Whether  a  book  is  still  in  copyright  varies  from  country  to  country,  and  we  can't  offer  guidance  on  whether  any  specific  use  of 
any  specific  book  is  allowed.  Please  do  not  assume  that  a  book's  appearance  in  Google  Book  Search  means  it  can  be  used  in  any  manner 
anywhere  in  the  world.  Copyright  infringement  liabili^  can  be  quite  severe. 

About  Google  Book  Search 

Google's  mission  is  to  organize  the  world's  information  and  to  make  it  universally  accessible  and  useful.   Google  Book  Search  helps  readers 
discover  the  world's  books  while  helping  authors  and  publishers  reach  new  audiences.  You  can  search  through  the  full  text  of  this  book  on  the  web 

at|http: //books  .google  .com/I 


sr 

cx 


T 


1 


REPORTS 


OE 


CASES  IN  BANKRUPTCY, 


ARGUED  AND  D£T£RBiIN£D 


IN 


THE  COURT  OF  REVIEW, 


AND  ON 


APPEAL  BEFORE  THE  LORD  CHANCELLOR, 


WITH 

A  DIGEST  OF  THE  CASES 


BBLATINO  TO 


BANKRUPTCY  IN  ALL  THE  CONTEMPORANEOUS  REPORTS. 


By  EDWARD  E.  DEACON, 

OF   THE   INNER  TEMPLE,   ESQ.,   BARRISTER  AT   LA^. 


VOL,  III. 


LONDON: 

8,  SWEET,  1,  CHANCERY  LANE ;  A.  MAXWELL,  32,  BELL  YARD  ; 
AND  V.  &  R,  STEVENS  AND  G.  S.  NORTON,  26  &  39,  BELL  YARD. 


MI>CCCXXXIX. 


^»ff^RY  OF  fffg 

l-^W  DEPARTMENT. 

JUL  8    1001 


LONDOV : 

C.  ROWORTH  AND  80N8,  BELL  YARD, 
FLEET  STREET. 


TABLE 


OF 


THE   CASES    REPORTED. 


Page 

A. 
ADDlSOJi,i:z parte,  re  Beard 

54 
Anonymous  *    .    •    •    223, 377 

B. 

Bailey,  Ex  parte  ....  43 
Barnes^  JEx  parte,  re  Medley  223 
Bate,  JSx  parte,  re  Bishton  •  358 
Bates^  re,  Ex  parte  Gill  .  .  288 
Bayley,  re,  Ex  parte  Law  .  541 
Bauerman,  Ex  parte,  re  Lo- 

max 476 

Belcher,  Ex  parte,  re  Ban- 

natyne 98 

Bell,  re.  Ex  parte  Hallowell  278 
Bentley,  re.  Ex  parte  Wilson  214 
Bignold,  Ex  parte,  re  Theo- 
bald       151 

Bishop,  Ex  parte,  re  Bird    •  132 
Bishton,  re,  Ex  parte  Under- 
bill         326 


Page 

Bogue,  Ex  parte,  re  Buson  314 
Booker,  Ex  parte,  re  Rawlins 

232,346 
Boothby,  re,  Ex  parte  Hall  125 
Bowerman,  re,Ex parteHoWj  51 
Brettell,  Ex  parte,  re  Goren  111 
Briggs,  Ex  parte,^  re  Win- 
chester .  .  -.  .'  \'  .  .  238 
Brenton,  Ex  parte,  re  Broom  36 
Brown,  Ex  parte,  re  Warwick  9 1 
Bunn,  Ex  parte  •  .  •  .119 
Burrell,  Ex  parte,  re  Norman  76 
Butterworth,  Ex  parte    .     .  395 

C. 

Carnes,  JErj^arfe,  re  Griffiths  124 
Carter,  re,  Ex parteWhisson  646 
Chapman,  Ex  parte,  re  Clarke 

273 
Chambers,  re,  Exparte  J  erraxd    1 
Chappie,  Ex  parte,  re  Gans    218 
a2 


IV 


TABLE  OF  CASES  REPORTED. 


Page 
Clarke^  Ex  parte,  re  Sandall  275 

re.  Ex  parte  Watson  310 

re.  Ex  parte  Sidebo- 

tham 221 


Colnaghi,  re.  Ex  parte  Marks 

133 
Cobham,  Ex  parte,  re  Halls  609 
Connell,  Ex  parte,  re  Clarke  201 
Cotterell,  Ex  parte,  re  Douglas  ZZ 

Creed,  re 38 

Crossley,  Ex  parte  .  404,  402 
Cutts,  Ex  parte,  re  Goren    .  242 

D. 

Davis,  Ex  parte,  re  Sherry  .  320 

re.  Ex  parte  Pring      .  322 

Diack,  re 53 

Dolly,  Ex  parte,  re  Bo  werman  5 1 
Dornford,  re.  Ex  parte  Harrison 

25 

E. 

Elgie,  re.  Ex  parte  Green  .  700 
Elliott,  Ex  parte,  re  Jermyn  343 
Evans,  £!r  j^ar^e  .  •  .  .381 
re,  Ex  parte  Higgs     .  474 

F. 

Fairman,  Ex  parte,  re  Lloyd  467 
Fidgeon,  re, Ex  parte  Walker  695 

672 
Field,  Ex  parte      ....    24 

re,  ^a;par^e  Swinburne  396 

Fisher,  Ex  parte,  re  Fisher  695 
Ford,  Ex  parte      ....  454 


Page 
Fosbrooke,  Ex  parte,  re  Fisher 

686 
Foster,  Ex  parte  .  •  .  •  378 
Foulkes,  £^a;  par^e  ...  11 
Foljambe,  Ex  parte,  re  Hewitt 

628 
G. 
Gaitskill,  Ex  parte,  re  King  635 
Gans,  re.  Ex  parte  Chappie  218 
Gamer,  re,  jE7x  par^e  Holmes  662 
Gee,  Ex  parte,  re  Sawer  341 ,  563 
Gibson,  Ex  parte  .  •  •  .531 
Gilbard,  £x|Kir^e,  reMalachy 

488 
Gill,  Ex  parte,  re  Bates  .  288 
Goldney,  Ex  parte  .  .  .  670 
Goldsmid,  Ex  parte  .  •  .  309 
Goodman,  Ex  parte,  re  Nainby 

631 
Goren,re,£2rjpar^eBrettell ) 


Ex  parte  Cutts   3 


111 


Green,  Ex  parte,  re  Elgie  •  700 
Gregg,  Ex  parte,  re  Walmsley 

308 

re 381 

Griffiths,  re,  JEj  par/e  Cames  124 

H. 
Haddon,  re,  Ex  parte  Lister  516 
Hall,  Ex  parte .    .    •    404,  405 

Ex  parte,  re  Boothby     125 

re,  Ex  parte  Stubbs     .  340 

Hallowell,  Ex  parte,  re  Bell  278 
Halls,  re.  Ex  parte  Cobham  609 
Harrison,  Exparte,re  Dornford 

25 


TABLE  OF  CASES  REPORTED. 


Page 

Harrison  JEx  parte,  re  Medley 

185 
Haward^  Ex  parte  .  .  .  324 
Hewitt,  re,  Ex  parte  Foljambe 

628 

re 586 

Higgs,  JEx  parte,  re  Evans    474 
Hitchcock,  JEx  parte,  re  Worth 

507 
Holmes,  Ex  parte,  re  Gamer  662 

I. 

Ireland,  re,  Ex  parte  Lloyd   305 


J. 

Jackson,  JEx  parte,  re  Warwick 

651 
Jwaies,  Ex  parte  •  •  •  .518 
Jermyn,  re,  Ex  parte  Elliott  343 
Jerrard,  Hx parte,  re  Chambers  1 
Jones,  JSx  parte     ....  230 

re,  Ex  parte  Rawlinson 

585 
re,  Ex  parte  Scott       .    75 

K. 

King,  re.  Ex  parte  Gaitskill  635 
Knight,  re.  Ex  parte  Williams 

378 

L. 

Law,  Ex  parte,  re  Bayley    .  541 
Lees,  re 36 

Ex  parte,  re  Oulton    .  287 

Lister,  Ex  parte,  re  Haddon  516 
Lloyd,  re,  Ex  parte  Fairman  467 


Page 

Loyd,  Ex  parte,  re  Ireland  305 
Lupton,  re.  Ex  parte  Whitbread 

311 
M. 

May,  Ex  parte,  re  Malachy  382 
Malachy,  re.  Ex  parte  Gilbard 

488 
Marks,  ^xpar^6,r6Colnaghi  133 
Marson,  Ex  parte,  re  Ridsdale  79 
M^ntosh,  Ex  parte  ...  91 
Medley,  re.  Ex  parte  Harrison 

185 

re.  Ex  parte  Barnes  223 

Meinhertzhagen,  Ex  parte, 
re  Warwick 101 

N. 

Nainby,  ^a?  par/e  •    •     121,687 

re,  Ex  parte  Goodman 

631 
Newall,  Ex  parte  ....  333 
Norman,  re,  Ex  parte  Burrell  76 
Norris,  re 643 

O. 

Odlin,  re,  Ex  parte  Tate  .  516 
Oulton,  re.  Ex  parte  Lees    .  287 

re.  Ex  parte  Worth- 

ington 332 

P. 

Parr,  JEx  parte,  re  Parr  .  .  607 
Parkes,  Ex  parte  •  •  .  .  31 
Pauli,  Ex  parte,  re  Trye  .  169 
Pearson,  re,  Ex  parte  Scott    304 


VI 


TABLE  OF  CASES  REPORTED. 


Page 

Pearson  Ex  parte,  re  Stephen- 
son   324 

Pheasant,  Ex  parte,  re  Sher- 
wood     6^5 

Pitchforth,  JEx  parte  •    .     •  487 
Poynter,  re,  Ex  parte  Terrewest 

590 
Pring,  Ex  parte,  re  Davis  .  322 
Promotions 406 

R. 
Raikes,  Ex  parte,  re  Tuke     404 
Raleigh,  Ex  parte,  re  Rostron 

160 
Rawlins,  re.  Ex  parte  Booker 

232,  34G 
Rawlinson,  Ex  parte,  re  Jones 

535 
Ray,  Ex  parte,  re  Woodliffe  537 
Rhodes,  Ex  parte,  re  Rhodes  696 
Richardson,  Ex  parte,  re  War- 
wick      377 

■  Ex   parte,    re 

Richardson    .     .     .     •     •  496 
Kidsdsle,re,  Ex  parte  Maxson  79 

S. 
Sandall,  Ex  parte,  re  Clarke  275 
Sawer,  re,  jBar  par^c  Gee  391,663 
Scott,  Ex  parte,  re  Pearson    304 

Ex  parte,  re  Shirley    .     63 

—  Ex  parte,  re  Jones      .     75 
Sherry,  re.  Ex  parte  Davis     320 
Sherwood,  re.  Ex  parte  Phea- 
sant     .•:....  625 
Sidebotha^i,  Ex  parte,  re  Clarke 

221 


Page 

Smyth,  Ex  parte,  re  Steel  .  %'>97 
Stephenson,  Ex  parte      .     .311 

re.    Ex  parte 

Pearson     ......  324 

Stocken,  Ex  parte  .  •  .610 
Stubbs,  Ex  parte,  re  Hall  .  349 
Swinburne,  Ex  parte,  re  Field 

396 

T. 

Tate,  Ex  parte,  re  Odlin     .  516 
Terrewest,  Ex  parte,  re  Poyn- 
ler    ••••••..  %j%f\} 

Theobald,  re.  Ex  parte  Big- 
nold      .     •     .     ...     .    .151 

Thorpe,  Ex  parte,  re  Teasdale  85 
Trye,  re.  Ex  parte  PauUi     .  169 
Tuke,  re,  Ex  parte  Raikes  .  494 
Turner,  re.  Ex  parte  Wood- 
ward     .     .    .    290,293,294 

U. 

Underbill,  Ex  parte,  re  Bish- 
lon        326 

W. 

Walker,  Ex  parte,  re  Fidgeon  672 
Walmesley,  re,  Ex  parte  Gregg 

308' 
Ward,  Ex  parte     ....    39 
Warwick,  re.  Ex  parte  Brown    9 1 

re.  Ex  parte  Mein- 

ertzhagen 101 

re.  Ex  parte  Rich- 


ardson   377 

,  re,Ex  parteSaxik&on 

651 


TABLE  OF  CASES  REPORTED. 


vu 


Page 

Watson,  Ex  parte      .     .     .  277 

Ex  parte f  re  Clarke  310 

Welden,  Ex  parte      .     .     .  240 
Whisson,  Ex  parte,  re  Carter 

646 
Whitbread,  Ex  parte,  re  Lup- 

ton 311 

Williams,  Ex  parte,  re  Knight 

378 
Wilson,  Ex  parte,  re  Bentley 

214 


Page 
Winchester,    re.    Ex  parte 

Briggs 238 

Wood,  re 514 

Woodward,  Ex  parte,  re  Tur- 
ner     .     .    290,293,294,303 
Woodliffe,  re,   Ex  parte  Ray 

637 
Worthington,   Ex  parte,  re 

Oulton 332 

Worth,  rey  Ex  parte  Hitchcock 

507 


TABLE 


OF 


THE    CASES    ABSTRACTED 


FROM  THE 


CONTEMPORANEOUS  REPORTS. 


TitU  in  JiMkr. 


P0g$ 


Btportwn* 

A.      . 

Abercrombie  v.  Hickman.  3  Nev.  &  P.  676.  •  •  • 

Mday,  Exp.  3  Mont.  &  A.  487  •  • 

— —  In  re   d  Mont.  &  A.  485  .  • 

Abager  o.  Spalding    ....  4  Bins.  N.  C.  407  . . 

A»^.B««l*y» {2Nev;&P^'lU..:.i»^'^'"P« ^«^ 

Anderdon,  Exp.^  re  Man-  (  «  -ilt     «.  a   a    aoq       f  Re-sale    777 

ning j  S  Mont.  &  A.  698  ..|  Vendor  and  Purchaser  787 


Insolvent 752 

Certificate    788 

Docket 748 

Fraudulent  Preference  749 


Baiuiat3rne  v.  Leader  .... 

Baker,  Mogg  v 

Beckham  v.  Knight 

BddierExp.,  reBannatyne 

Bicknell,  Green  v 

Bignold,  Exp.,  re  Francis  . 

BiggSf  Exp,f  re  Thomas . . 

Binns  o.  Towsey 

Boffi,  Troup  V 

Booth,  Exp.,  re  Hayes   . . 

Boucher,  Guthrie  v 


{ 


B. 

8  Mybe  &  C.  879 
8  Mont.  &  A.  448 
8  Mees.  &  W.  195 

5  Scott,  ZZ^ 


{ 


8  Mylne  &  C.  879 
8  Mont.  &  A.  448 
8  Nev.  &  P.  684. . 

8  Mont.  &  A.  706 

8  Mont.  &  A.  898 

7  AdoL  &  E.  869 

8  Nev.  &  P.  88  . . 
8  Mees.  &  W.  615 
8  Mont.  &  A.  627 


8  Sim.  248 


Attorney 780 

Suit  in  Equity 788 

Assignees    727 

C  Bankrupt 782 

\  Coste    741 

Attorney 780 

Suit  in  Kquity 788 

Proof 769 

Mortgage 759 

Jurisdiction 757 

Annulling  Fiat 724 

Assignees    728 

Insolvent 752 

Voluntary  Conveyance  788 

Insolvent 758 

Fiat 747 

C  Certificate    789 

\  Statutes 782 


A  TABLE  OF  THE  CASES  ABSTRACTED 


Caset*  _      Reparten.  Title  in  Index,  Page 

Insolvent 751 

784 


B-n.  Hocken. {J  fing.  ^.  C.  400  . .     W. 

Brealey  v.  Andrews    ....  H  ^^^j  ^^£^08 ' " '  (  Bankrupt 733 

f  Assignees     727 

Bright,  re,  Exp.  Molineux     3  Mont.  8c  A.  703  . .  <  Costs    741 

(^  Insolvent 750 

Brown,  Doe  d,  Plevin,  c.  .      7  Adol.  &  E.  447   . .      Actions    719 

Bryan,  re,  E.p.  Kilaer . .      8  Mont.  &  A.  72.  . .  {  ^^tl^^i^^^Zl^^jY^ 
Buckton  0.  Frost    1  Perry  &  D.  102  . .      Actions    717 

Burford,  re,  Exp.  Monk. .      S  Mont.  &  A.  626  ..  J  g^iYg^f "r"*"    781 

Bush,  re,  Exp.  Prideaux  .     3  Mont.  &  A.  516  . .      Apprentice 725 

r"  Actions    717 

Buder  V.  Hobson    \\  Jj°f ;  ^- f '  *90  •  •  J  InSlvent '.W'.'.'.'.'.V.  750 

^5Scott,798     ^Certificate    788 

V.  Reputed  Ownership  .  776 

5Bing.N.c.i28..|A«ionB^.;;:;;;;;;;Ji; 


•  •  • 


Buzzard  t.  Bousfield  ....      4  Mees.  &  W Insolvent 753 


C. 


Carlisle^  Garland  v 


r4Bing.  N.C.  7  ....") 
J  3  Mecs.  &  W.  152  . .  f 

)  4  Scott,  587 I 

(ll  Bligh,  421 3 


Actions    716 

Sheriff 780 


Cartwright,  re,  Exp.  Moore  3  Mont.  &  A.  699  . .  ^  JaxSn  of  Coste ' ! !  7U 

Chambers,  re 1  Mylne  &  C.  509' . .      Compromise    740 

Connell,  Thomas  v 4  Mees.  &  W.  267  . .  <  Tngoiyp«f 753 

Creed,  fv 3  Mont.  &  A,  725  . .      Warrant  '. 788 

Curtis  t?<  Sheffield 8  Sim.  176 Insolvent 758 


D. 

Dangerfield  v.  Thomas  . .      1  Perry  &  D.  287  . .  \  g^^^u^^f    733 


J  Ti        u*.         c»^      f  3  Nev.  &  P.  ; 
d.  Broughtont.  Story  {  ^  ^^^^  ^  g 


Doe  d.  Plevin  v.  Brown  . .      7  Adol.  &  E.  447 

106.  • 
909 

J  i7ir        u    J  .         f  ^  Adol.  &  E.  335 

-  rf.  Elhs  V.  Hardy  . .  }  ^  ^^^^  ^  p^  ^^^  ^  ^ 

-  rf.  Gatehouse  «.  Rees  \  t  ^^°f ;  V^,^'  ^^* 

^  6  Scott,  161     ... . 

-  d.  Threlfall  v.  Sellers     6  Adol.  &  E 


Dunn  V.  Massey 6  Adol.  &  E.  479 


Actions 719 

Insolvent 15% 

'  >  Insolvent 751 

,      Insolvent 750 

Lease    « . . . .  757 

Insolvent 751 

Mortgage 759 


FROM  THE  CONTEMPORANEOUS  REPORTS. 


XI 


Title  in  Index. 


Page 


CoMi.  Reptfrten, 

E. 

Eut  India  Comply.  Gib-  7  ^  ^.      ^  ^  C  Assignee 727 

ton  17 J  ^  I  Pension 766 

Elliott,  re,  Rxp.  Holyland,     S  Mont.  &  A.  684  . .      Audit 7 SO 


F. 


Fearnlej,  Wright  v 5  Bing.  N.  C.  89. . . 


Fergusson  v.  Norman .... 
Fossick,  re^  Exp.  Rolls  • . 
Fosbrooke»  Kaye  v 


5Bing.  N.C.  76.,. 
3  Mont.  &  A.  702  . 
8  Sim.  28 


Francis,  re^  Exp.  Bignold     3  Mont.  &  A.  706  . 
Frost,  Buckton  v 1  Perry  &  D.  102   . 


Payments 765 

Relation  to  Act  of  7  ^»^ 
Bankruptcy  . . . .  j 

Actions    717 

Pawnbroker 765 

Assignees 727 

Insolvent 753 

Suit  in  Equity 783 

Mortgage 759 

Jurisdiction 757 

Actions 717 


Garland  v.  Carlisle 


1 


Gardner  r.  Lacblan  .... 
Gibson  v.  E.  I.  Company 
Govett,  re,  Exp.  Smitber 

Grabam,  Pearson  v 


G. 

4  Bing.  N.  C.  7  . . 

3  Mees.  &  W.  152 

4  Scott,  587 

8  Sim.  123 


5  Bing.  N.  C.  262 
3  Mont.  &  A.  693 

6  Adol.  &  E.  899 
2  Nev.  &  P.  636  . . 


-  Wettenball  v. 


6  Scott,  603 


Green  v.  \¥eston. 


{ 


' V.  Bicknell 

•,  Mullett  V 

Grimwood,£a^. ,  re  Harvey 
Groom  v.  West 

Guthrie  V.  Boucher     .  • . . 


3  Mont.  &  A.  414 
3  Mylne  &  C.  385 

3  Nev.  &  P.  634. . 
8  Car.  &  P.  382  . . 
3  Mont.  &  A.  685 
1  Perry  &  D.  19.. 

8  Sim.  2iS 


H. 

Haigb  V.  Jackson    3  Mees.  &  W.  598 . 

Hamlin,  re   3  Nev.  &  P.  543. . . 


\  Actions 716 

^Sheriff ^ 780 

Freight 749 

Order  and  Disposition  762 

Assignees 727 

Pension 765 

Dividends    743 

Reputed  Ownership  .  776 

Actions 716 

Notice 761 

Sale 778 

Insolvent 752 

r  Assignees 728 

1  Official  Assignee.  •  • .  761 

<  Statutes 782 

i  Unclaimed  Dividends  786 

(,  Suit  in  Equity 784 

Proof  ,769 

Reputed  Ownership  .  776 

Assignees 729 

Set-off 779 

{Certificate    738 

Statutes    782 


{ 


Bills  and  Notes   ....   734 

Insolvent 752 

Outlawry 7^2 


xu 


A  TABLE  OF  THE  CASES  ABSTRACTED 


Hardy,  Doe  d.  Ellis,  v»  . . 


iieporttn* 
6  Adol.  &  E,  S35 


Hare  v.  Waring S  Mees.  &  W.  362 


Harrington,  Yapp  t; 

Hayes,  re,  Exp.  Booth  . . 
Hickman,  Abercrombie  v. 


Hobson^  Butler  v. 


{ 


5  Scott,  105 

S  Mont.  &  A.  627 
SNev.  &P.  676.. 

4  Bing.  N.  C.  290 

5  Scott,  798 


Hocken  v.  Brown 


{ 


5  Bing.  N.  C.  128 

4  Bing.  N.  C.  400 

6  Scott,  194 


Holcombe,  Lautour  v.    . .      8  Sim*  76, 

Holdsworth,  Staples  v.  . . 
Holyland,  Exp.,  re  Elliott 
Hulme  o.  Muggleston    . . 

Humphreys,  Pounset  v. . . 

Hutchinson  v.  Heyworth  . 


5  Scott,  432 

3  Mont.  &  A.  684 
3  Mees.  &  W.  30 


1  Coop.  142 

1  Perry  &  D.  266 


Title  in  Index.  Page 

Insolvent 751 

r  Actions 718 

1  Act  of  Bankruptcy . .  715 

. .  <  Depositions 742 

J  Evidence 744 

V.  Joint  Stock  Company  755 

Insolvent 751 

• .      Fiat 747 

Insolvent 752 

r  Certificate    738 

1  Actions 717 

••-^  Fiat 748 

•  *  i  Insolvent 750 

\^  Reputed  Ownership  .  776 

5  Actions 717 

"I  Costs 742 

Insolvent 751 

. .      Surety 784 

C  Bankrupt 733 

•  •  \  Suit  in  Equity.  ^ . . . .  783 

Bankrupt 733 

..      Audit   730 

..      Set-off 779 

5  Costs •..  741 

•  •  I  Solicitor   781 

Appropriation 726 


Insolvent  Court  Commis- 
sioners, Regina  v 


Jamieson,  Exp.,  re  Mitchell 
Jones,  Exp.i  re  Oliver  . . 
,  Summers  v 


Jombarto.  Woolatt, 


I. 

ojj       n.-D   KAQ  ("Insolvent 752 

3Nev.&P.543....|Q^^^^^y ^g^ 

J. 

3Mont.8:A.715..{f-;/^^--;;:^ 

3  Mont.  &  A.  327  . .      Equitable  Mortgage  .  743 

3  Mont.  &  A.  400  . ,  <  p.         ^ «^g 

i  Mylne  &  C.  389  . .  {  BuKd  Notei* ". '. '. '.  736 


Kaye  v.  Fosbrooke< 


K. 

8  Simons,  28 


Kilner,  Exp.,  re  Bryant . 
Knight,  Beckham  v.  •  •  • 


C  Insolvent 753 

I  Suit  in  Equity 783 

r  Act  of  Bankruptcy . .   715 
3  Mont.  &  A.  722  . .  ^  Reversing  Adjudica-  777 

Yr^^T  '\\ 733 

^  Scott,  336 {STA 741 


FROM  THE  CONTEMPORANEOUS  REPORTS.  xiii 

CoMb  Riperttn.  Titit  in  Indn.  Pag$ 

L. 

L«hlan,  Gardner 8  Simons,  HS {  ^"jf^J^  ii^W^Jti o^:  Itl 

Lantour  v.  Holcombe  ....      8  Simons,  76   ^  S^t^i!rl"6quity'.  \  \ ! '.  \  783 

Laurence  v.  Knowles  ....      5  Bing.  899 Actions    718 

Lees,  re,  £xp.  Thorp  ...  •      8Mont.&  A.  895  ..      Docket 748 

M. 

MaDning,re,^jp.Anderdon     8  Mont.  &  A.  698  ..  J  ^^^^  &  pi^chwer'.  788 

Massey,  Dunn  v 6  AdoL  &  £.  479   . .      Mortgage 759 

Margetts, re^Exp.  Trowers     8  Mont.  Sc  A.  484  . .      Fiat 747 

Mason,  Whittaker  v 5  Scott,  740 Bankrupt 7Si 

Mitchell,  re,Exp.  Jamieson     8  Mont.  8c  A.  715  . .  \  interest 754 

re,  E^.  Spencer     S  Mont.  &  A.  697  . .  {  fc^^^jgiS'^^y  Jf, 

w          -o-M                        C8  Mee8.&  W.  195  ..      Voluntary  Convejance788 
Mogg  V.  DaKer    |^  Mees.  8c  W.  848  . .      Assignees 727 

r  Assignees 727 

Molineux,  JSjtp.,  re  Bright.     8  Mont.  &  A.  708  •  •  <  Costs    741 

( Insolvent 750 

Moore,£^..«Cartwright     «  Mont.  &  A.  699  ..  f  ?Son*oVd;8't;*::  5S5 

Monk, Exp., re Burford  . .     8  Mont  &  A.  626  . .  I goS"/"^ .'".'.'.".'.  780 

Hosgletton,  Hnlme  V. . . .      8  Mees.  &  W.  80. . . .     Set-off 780 

MnUett  V,  Green 8  Car.  &  P.  882  ....     Reputed  Owner  ....  776 

O. 

OUrer,  re,  Exp.  Jones    . .      8  Mont.  &  A.  827  . .      Equitable  Mortgage. .  744 

P. 

Partington  o.  Woodcock. .      6  Adol.  &  E.  690   . .     Insolvent 751 

p_  «    ,  C  6  Adol.  &  E.  899    ..j^'^'J*"' «? 

Pearwn «.  Graham {gNev.&p.ese ....  Isde!!::::::::::::  m 

V.  Rogers 1  Perry  &  D.  802  . .      Actions    718 

Pounset  ©.  Humphreys  . .      1  Coop.  142 {sStoi".l !!!!'.'.!!  781 

Prideux,  Exp,^  re  Bush  . .      8  Mont.  &  A.  516  •  •      Apprentice 725 

R. 

Raikes  v.  Todd   ........      1  Perry  8:  D Guarantee    749 

Regina  v.  Commissioners  7«vr       s  jy  xa^  S  Insolvent 752 

of  Insolvent  Court....  )»  «ev.  &  F.  548...-  joutlawry 762 


XIV 


A  TABLE  OF  THE  CASES  ABSTRACTED 


Cotes,  Repartm^  TUU  \ 

Rees.  Doe  d.Gatehou«..  {J  |^,?^^^««*.::  {^^ 


TitU  in  Index* 


Reynolds  c.  Wedd 4  Bing.  N.  C.  694  ..  |  ReSuo'T ." 

f  Bankrupt 

Rishworth,  Young  v 3  Nev.  &  P.  585.  •  •  -  <  Fiat 

(  Statutes   

«««-»'  ^'P »  Mont.  &  A.  506  ..  I  f^tiSg'credh;; 

,  Pearson  x; 1  Perry  &  D.  302  . .      Actions 

RoUs^  Exp.y  re  Fossick    . .      3  Mont.  &  A.  702  . .      Assignees 


Page 
750 
757 
765 
774 
733 
748 
782 
723 
767 
718 
727 


Scott,  re 

Sellers,  Doe  d.  Threlfall  v. 
Sheffield,  Curtis  v 

Slack  V.  Sharp 

Sloane  v.  Mahon 


S. 

3  Mont.  &  A.  723 
6  Adol.  &  E.  328 
8  Simons,  176 

3  Ney.  &  P 


1  Drury  6c  W.  189 


•  • 


Smither,.£jrp.,  re  Govett  .      3  Mont.  &  A.  693 

Smith,  Wood  v 4  Mees.  &  W.  522 

Spencer,  Ej^.^  re  Mitchell     3  Mont.  &  A.  697 

Staples  V.  Holds  worth    .  •      5  Scott,  432 

Story,  Doe  ABronghton..  \  J  Jf^^&^^-jjf " ' 

Summers  v.  Jones 3  Mont*  8c  A.  400 


T. 

Taylor,  Warren  v 1  Coop.  174 

Thorp,  Exp.f  re  Lees  . .  •  •      3  Mont.  &  A.  395  .  • 

Thorpe,  Etp,,  re  Wardley.     3  Mont.  &  A.  716  . . 

Thomas,'  rf,  Exp,  Biggs  . .      3  Mont.  8c  A.  393  • . 
Thomas  r.  Connell 4  Mees.  &  W.  267  . . 

Thomas,  Dangerfield  v.  . .      1  Perry  &  D.  287    . . 

rr  «.  C  3  Nev.  &  P.  88 

Towsey,Bmns^ {  7  Ad.  &  E.  869  . .. . 

Todd,  Raikest? 1  Perry  &  D.  138  .. 

Trowers,  Exp*  re  Margetts     3  Mont.  &  A.  484  .  • 
Troup  V,  Boffi 3  Mees.  &  W.  615  . . 


Annulling  Fiat 723 

Insolvent  • .  • 751 

Insolvent 753 

J  Bankrupt 731 

I  Lease 757 

C  Assignees 729 

(Mortgage 760 

^  Dividends 743 

(  Reputed  Ownership  .  776 

Set-off 780 

C  Joint  Stock  Company  754 

(  Reputed  Ownership. .  777 

Bankrupt 732 

>  Insolvent 752 

C  Bankrupt 730 

iFiat 748 


/Bankrupt 731 

I  Witness 788 

Docket 743 

r  Bills  and  Notes 735 

<  Partners 754 

iProof   770 

Annulling  Fiat 724 

Assignees 728 

Evidence 745 

•Insolvent :  •  753 

\  Assignees 727 

(^  Bankrupt 733 

Insolvent 752 

Voluntary  Conveyance  788 

Guarantee 750 

Fiat 747 

Insolvent 752 


FROM  THE  CONTEMPORANEOUS  REPORTS.  xv 

Caies,  Reportert.  TitU  in  Index.  Page 

w. 

w„,en  r.  Taylor 1  Coop.  174 {KsT::::  i::!::  Ill 

Ward,  £jrp.,  re  Westwood .     3  Mont.  &  A.  394  . .      Petitioning  Creditor  .  767 

r  Act  of  Bankruptcy . .  715 
1  Actions 718 

Waring,  Hare  v S  Mees.  &  W.  362  . .  <  Depositions 742 

J  Evidence 745 

(.Joint-Stock  Company  755 
f  Bills  and  Notes  ....    735 

Wardley,  re, Exp.  Thorpe .     3  Mont,  &  A.  716   ..  \  Partners 754 

(Proof 771 

Weston,  Green  r HSlTtr  tit  "  [^^^^y^V^V^  782 

I  3  Mylne  &  C.  385  . .  'Jg^j^  j^  ^^^^^ ^3^ 

Wedd,  Reynolds  r 4  Bing.  N.  C.  694  ..  {JXS*'.' Til 

Wettenhall  v.  Graham. ...      6  Scott,  60S Insolvent 751 

West,  Groom  t? 1  Perry  &  D.  19 Set-off 779 

i  Bankrupt ^^. .  731 

Whidey,  Exp 8  Mont.  &  A.  696  ..  i  Costs 740 

t  Trustee 786 

Whittaker  v.  Mason    ....      5  Scott,  740 Bankrupt 732 

Wright  1,.  Fcamley 5  Bing.  N.  C.  89. . . .  {£{aTror::::::::::  7?4 

Wood  r.  Smith    4  Mees.  &  W.  522  . .      Set-off !.!'.!!!!  780 

Woodcock,  Partington  V.  •      6  Adol.&E.  690. .. .      Insolvent 752 

WooHett,  Jombart 2  Mylne  &  C.  389  . .  {  J^S  No^;.' '.  l  \  \  7S 


Y. 

Yapp V.  Harrington    ....      5  Scott,  105 Insolvent 751 

r  Bankrupt 733 

Yoiing 0.  Rishworth 3*Ney.  &  P.  585....  "^Fiat 748 

(.Statutes 782 


niJt 


CASES  IN  BANKRUPTCY 


ARGUED  AND  DETERMINED 


IN 


Vi^t  iBouvt  <»f  llelii^lDt  ^t. 


18S7. 
Ex  parte  Jerrard  and  another. — In  the  matter  of       ^*^/^ 

Abraham  Chambers  the  elder^ and  Abraham  Cham-  jf^^^^'^^l 
BERs  the  younger.  J^'  ^^^/Lj 

X  HIS  was  a  petition  by  creditors  who  had  proved  under  Smbu,  that  the 
the  commission  to  rescind  two  several  Orders  of  the  Lord  i^^,  hasjarUdic- 
Chancellor,  which  had  been  made  in  this  bankruptcy,  aramo^S^n't 
under  the  following  circumstances  :—  ?ufmth^^' 

On  the  18th  November  1835,  a  meeting  of  the  credi-  •M'gneea,  to 

^  submit  to  the 

tors  of  the  bankrupts  had  been  called  by  advertisement  to  commission  on 

1         1  *ir      i-.»       T        1       1  .       Payment  to  him 

agree  to  a  proposal  made  to  Mr.  Chambers  by  the  assig-  of  a  certain  sum 
nees,  to  abandon  the  issue  (a)  which  he  had  obtained  to  and  to  order  his 
try  the  validity  of  the  commission,  and  agree  not  further  to  bimaporlon 
to  contest  it,  on  receiving  23,000Z.  from  the  estate.    At  pursuan^of"* 
this  meeting  it  was  resolved  that  it  would  be  advisable  m^tf'the  ma- 
to  accede  to  the  proposal;  and  the  creditors  present  au-  ^q^^/**^ 
thorized  the  assignees  to  carry  the  arrangement  into  ^"'®'?l    ^*" 
effect.     Of  the  creditors  present  at  the  meeting  the  debts  value,  having 

°  agreed  to  the 

of  those  who  had  proved  amounted  to  170,000/.,  and  arrangement  at 

a  meeting  duly 

(a)  See  E«  narte  Chambtn,  1  Deac  197.  convened  for 

^  ^  '^  that  purpose. 

VOL.  m  B 

7 


2  CASES  IN  BANKRUPTCY. 

1837.  three-fourths  in  number  of  those  who  had  claimed  debts, 
£z  parte  ^^^f  assented  to  the  proposed  compromise.  The  credi- 
and  anoSier.  ^^^  ^^^  ^^^  actually  proved  debt^  were  400  in  number, 
and  their  debts  amounted  to  200,000/.  A  deed  of  co- 
venant was  accordingly  entered  into  by  the  surviving 
assignees  and  the  creditors  who  had  assented  to  the 
compromise,  whereby  the  assignees  engaged  to  use  their 
utmost  endeavours  to  procure  the  consent  of  the  credi- 
tors of  the  bankrupts  and  of  others,  to  the  payment  of 
SSyOOOZ.  to  Chambers  the  elder  out  of  his  estate ;  and 
that  upon  obtaining  such  consent,  or  being  otherwise  in 
a  situation  lawfully  so  to  do,  the  assignees  would  do  all 
acts  on  their  part  to  enable  Chambers  the  elder  to  ob- 
tain payment  of  such  sum ;  which  was  agreed  to  be  ap- 
plied, first,  to  the  extent  of  13,000/.,  in  the  payment  of 
the  costs  which  Chambers  had  inciurred  in  litigating  the 
commission,  to  be  taxed  as  between  solicitor  and  client, 
and  to  be  paid  to  such  attomies,  and  in  such  order  as 
Chambers  should  direct ;  and  the  residue  of  the  ^,000/. 
was  to  be  paid  to  Chambers. 

On  the  9th  July  1836,  an  application  was  made,  by 
petition,  to  the  Lord  Chancellor  to  confirm  the  above 
arrangement,  and  his  lordship  made  the  order  at  once, 
without  a  previous  reference  to  the  Commissioners  (a). 

On  the  26th  July  1837,  a  further  Order  was  made  on 
the  application  of  Mr.  Chambers,  whereby  the  sum  of 
2000/.  was  directed  to  be  paid  to  him  by  the  assignees, 
in  part  of  the  23,000/. 

The  present  petition,  after  stating  the  above  facts, 
alleged  that  the  petitioners  were  creditors  of  the  bank- 
rupts for  the  several  sums  of  2091/.  and  368/. ;  that  out 
of  400  creditors,  only  241  had  signed  the  deed ;  that 

(a)  See  Et  part€  Earl  of  Arran,  2  Mont.  &  A.  42 ;  1  Mylne  &  C.  509. 
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the  petitioners  were  not  parties  to,  nor  had  assented  to        1897. 
the  agreement  of  compromise ;  and  that  when  the  above      i^;^ 
Orders  were  made,  the  Lord  Chancellor  was  not  made      J'i^bard 

'  and  another* 

acquainted  with  the  extent  of  litigation  then  pending 
with  regard  to  the  bankrupt's  afiairs. 

In  answer  to  the  allegations  contained  in  the  petition, 
the  respondents  filed  several  affidavits,  in  which  they 
alleged  that  the  petitioners  had  in  fact  acquiesced  in 
the  proposed  arrangement. 

Mr.  Anderdan,  in  support  of  the  petition.  As  the 
petitioners  were  not  parties  to  either  of  the  former  Or- 
ders, they  have  a  right  to  repudiate  them.  They  com- 
plain that  the  Order  of  the  9th  July  1836  was  made  at 
once,  without  the  usual  intermediate  order  of  reference 
to  a  Master,  to  ascertain  whether  the  arrangement  would 
be  beneficial  to  the  estate.  And  the  second  Order,  it  is 
submitted,  is  one  which  cannot  regularly  be  made  in 
bankruptcy.  By  the  1  &  2  Will.  4.  c.  66.  s.  22.  it  is 
enacted,  "  that  all  stock  in  the  public  funds  or  of  any 
public  company,  and  all  monies,  exchequer  bills,  India 
bonds,  or  other  public  securities,  and  all  bills,  notes,  and 
other  negotiable  instruments,  shall  be  forthwith  trans- 
ferred, delivered,  and  paid  by  such  official  assigiiee  into 
the  Bank  of  England,  to  the  credit  of  the  accountant- 
general  of  the  High  Court  of  Chancery,  to  be  subject  to 
such  order,  rule,  and  regulation  for  the  keeping  of  the 
account  of  the  said  monies  and  other  effects,  and  for  the 
payment  and  delivery,  investment,  and  payment  and 
delivery  out  of  the  same,  as  the  Lord  Chancellor  or  the 
said  Court  of  Review,  or  any  judge  of  the  said  Court  of 
Bankruptcy,  if  authorized  so  to  do  by  any  general  order 
of  the  same  Court,  shall  direct.''    This  clause  merely 

b2 
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1837.  contemplates  the  Lord  Chancellor  acting,  like  any  other 
Ex  parte  J^^S®  ^^  ^^  Court  of  Bankruptcy,  under  a  general  order 
and  anoSier.  ®^  *^®  Court,  and  solely  for  the  purpose  of  administering 
the  funds  under  the  bankruptcy.  The  clause,  too,  is  al- 
tered by  the  5  &  6  Will.  4.  c.  29.  s.  4.,  under  which 
some  general  orders  have  been  made,  giving  powers  to  the 
judges  of  the  Court  of  Bankruptcy,  but  not  to  the  Lord 
Chancellor.  By  the  firsUmentioned  Act  (s.  3.),  all  the 
power  and  jurisdiction  of  the  Lord  Chancellor  in  matters 
of  bankruptcy  is  transferred  to  the  Court  of  Review. 
[Lord  Cottenham^  C.  If  the  Lord  Chancellor  orders  a 
fiat  to  be  annulled,  cannot  he  order  the  funds  belonging 
to  the  bankrupt's  estate  to  be  paid  out  of  the  bank  ?] 
He  could  do  so  ex  necessitctte  rei,  ,but  the  Orders  now 
objected  to  were  not  made  in  contemplation  of  supersed- 
ing this  commission. 

The  Attorney-General,  and  Mr.  Dixon,  for  the  bank- 
rupt. The  Lord  Chancellor  had  clearly  jurisdiction  to 
make  both  these  Orders.  It  is  a  well  recognized  prin- 
ciple in  law,  that  jurisdiction  is  never  taken  away  by  an 
act  of  parliament,  except  by  express  enactment;  and 
there  is  nothing  in  the  Bankruptcy  Court  Act  which  de- 
prives the  Lord  Chancellor  of  jurisdiction  in  bankruptcy : 
that  act  merely  gives  a  concurrent  jurisdiction  to  the 
Court  of  Review.  By  the  SSd  section  of  that  statute, 
the  Lord  Chancellor  has  power  to  make  general  orders, 
and  he  therefore  can  make  a  particular  order.  An  issue 
was  ordered  by  the  Lord  Chancellor  which  was  compro- 
mised ;  and  the  Lord  Chancellor  sanctioned  the  com- 
promise. It  cannot  be  disputed  that  the  first  Order  is 
valid ;  then,  if  so,  cannot  the  Lord  Chancellor  carry  his 
own  Order  into  effect,  or  must  he  go  as  a  suitor  to  the 
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Court  of  Review,  begging  them  to  enforce  his  own  or-       1837. 
der  ?     The  Order  in  question  grows  out  of  a  petition  to      gj^  p^^ 
supersede^  a  jurisdiction  which   the  Lord  Chancellor    andwother. 
always  possessed;  and  the  19th  section  of  the  Bank- 
ruptcy Court  Act  expressly  reserves  power  to  the  Lord 
Chancellor  to  order  any  fiat  to  be  annulled,  and  that 
such  order  shall  have  all  the  force  and  effect  of  a  super- 
sedeas.    The  bankrupt's  counsel  then  read  various  affi- 
davits,  to  show  that  the  petitioners  had  acquiesced  in  the 
Order  of  the  9th  July  1836. 

Mr.  Jacobf  and  Mr.  G.  Richards^  for  the  assignees. 
The  assignees,  having  been  parties  to  the  Order  in  ques- 
tion, do  not  wish  it  to  be  disturbed ;  and  they  deny  the 
right  of  the  petitioners  to  object  to  the  Order,  merely 
because  they  were  not  parties  to  it  themselves.  In  all 
cases,  'where  several  cestui  que  trusts  are  concerned,  if  a 
person  who  is  authorized  to  act  on  their  behalf  becomes  a 
party  to  any  arrangement  for  them,  a  Court  of  Equity  will 
hold  them  all  bound,  although  some  may  be  dissentient ; 
otherwise  certain  matters  could  never  be  arranged. 
Compromises  of  this  nature  continually  take  place  in 
creditors'  suits,  and  such  was  always  the  case  in  bank- 
ruptcy. In  Jarvis  v.  Brasier^  which  occurred  a  few 
years  ago,  but  which  does  not  appear  to  be  reported, 
some  of  the  cestui  que  trusts  objected  to  a  compromise ; 
but  it  was  nevertheless  enforced  by  an  order  of  this 
Court.  The  suit  of  Devaynes  v.  Noble  (a)  has  recently 
been  so  compromised.  If  the  petitioners  however  had 
any  objections  to  the  Order,  why  did  they  not  make 
them  at  the  hearing  ?  There  is  nothing  in  the  1  &  S 
WUL  4.  c.  56.,  which  deprives  the  Lord  Chancellor  of 

(a)  This  case  alio  does  not  seem  to  have  been  reported. 
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1837.  jurisdiction  in  any  matter  of  bankruptcy ;  and  petitions 
Ex  ptrte  ^  annul  are  still  heard  by  the  Lord  Chancellor,  after 
JxBKikRD      j^Q].^  Brougham  had  decided  that  he  would  not  hear 

and  tnotber.  "^ 

other  petitions  (a);  which  decision  must  have  been  in- 
tended more  for  the  convenient  division  of  business,  than 
as  deciding  that  the  Chancellor  had  no  jurisdiction  in 
bankruptcy.  The  acts  of  parliament  referred  to  enable 
the  Lord  Chancellor  to  make  orders  touching  the  fiinds 
belonging  to  the  bankrupt's  estate ;  and  not  long  since  the 
Chancellor  made  a  particular  order  in  the  matter  otJay- 
ner{b). 

Lord  CoTTENHAM  C. — ^That  is  rather  a  general  order 
touching  a  particular  bankruptcy. 

Mr.  AnderdoHf  in  reply.  All  the  authorities  plainly 
show,  that  all  jurisdiction  in  bankruptcy  is  transferred  to 
the  Court  of  Review,  except  on  petitions  to  annul  a  fiat. 
With  respect  to  the  cases  cited  M'hich  are  not  reported, 
the  Court  cannot  know  how  fiir  they  apply;  but 
if  it  is  meant  to  infer  from  tiiem  that  this  Court  can 
bind  dissentient  cestui  que  trusts,  that  position  is  per- 
fecdy  untenable.  It  is  true,  that  in  the  present  case 
tiie  petitioners  acquiesced  to  a  certain  extent,  on  the  un- 
derstanding that  the  Order  was  to  put  an  end  to  all  liti- 
gation between  the  bankrupt  and  the  assignees;  but 
when  the  petitioners  find  that  is  not  the  case,  they  have 
a  right  to  adopt  this  proceeding. 

(a)  See  Ex  parte  Keyi,  3  Deac.  &  C.  263  ;  1  Mont.  &  A.  226 ;  Et 
fortB  Nokn,  1  Moot.  &  A.  461 ;  Re  Walker,  2  Mont.  &  A.  267 ;  1  Deac. 
88;  Ex  parte  Barrington,  1  Deae.  3 ;  2  Moot.  &  A.  265. 

(6)  I'hia  order  was  made  on  the  21  at  June  1836,  by  which  the  Commia- 
sioner  was  authorized,  when  any  dividends  were  for  less  sums  than  12.,  to 
order  the  official  asaigoee  to  pay  them  in  caah,  inaiead  of  by  a  cheque  on  the 
bank,  and  the  accountant  in  bankruptcy  to  repay  the  oflkial  assignee. 
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Lord  CoTTBNHAMy  C. — That  the  arrangement  now       1837. 
sought  to  be  set  aside  was  most  beneficial  for  all  parties,      ^^  ^^ 
is  as  clear  to  me.  as  if  every  Master  in  Chancery  had      J^ri>a>i> 

7  J  J  asd  another. 

reported  in  its  fitvour,  looking  at  the  time  which  had 
elapsed  since  the  commission  issued,  the  amount  of  law 
expenses  incurred  in  disputing  its  validity,  and  the  fact 
that  no  dividend  had  been  yet  declared.  The  arrange- 
ment promised  to  wind  up  the  bankruptcy,  and  Chambers 
agreed  to  acquiesce  in  his  commission,  on  being  paid 
23,000iL  and  being  released  from  prison.  The  assignees 
most  have  conceived  an  arrangement  beneficial  for  them- 
selves and  the  creditors,  for  which  they  gave  S3,000/. 
It  is  a  known  rule,  that  all  the  creditors  of  an  insolvent 
need  not  actually  sign  a  composition  deed ;  but  if  they 
concur,  and  act  under  it,  the  Court  will  consider  it  as 
obligatory  as  if  they  had  signed.  The  arrangement  in 
question  was  submitted  to  a  large  body  of  creditors,  who 
unanimously  agreed  to  it,  and  when  the  petitioners  were 
present  by  their  solicitor.  Part  of  the  arrangement  was, 
that  ChamberB  was  to  appropriate  a  portion  of  the 
83,0002.,  to  the  amount  of  13,000/.,  towards  payment  of 
the  bills  of  costs  of  the  difierent  solicitors  who  had  been 
concerned  for  him  in  litigating  his  bankruptcy ;  it  was 
never  contemplated,  that  the  whole  amount  of  all  their 
various  claims  should  be  paid.  Wilton  alone  claimed 
16002.,  but  it  was  left  quite  to  the  discretion  of  Cham- 
hers,  whether  he  would  pay  all  or  any  part  of  Wilton\ 
dium.  DuncarC^  letter  (a)  of  the  5th  December  is  a 
qualified  assent  to  the  arrangement;  at  that  time  the 
reason  alleged  for  the  petitioners  not  signing  the  deed 
was,  because  the  separate  creditors  were  not  parties. 
His  words  are :  **  I  assent  to  the  arrangement,  but  can- 

(a)  Duncan  was  then  employed  by  the  petitioners  as  their  solicitor. 
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18S7.       not  sign^  as  only  the  joint  creditors  are  parties."    But 
Jt^^^       on  the  18th  October  1836.  after  Duncan  had  seen  the 

Ez  parte  ' 

Jeb&ard      Order  of  which  he  now  complains,  he  wrote  a  letter 

and  another. 

referring  to  that  Order ;  at  which  time  it  is  not  sug- 
gestedy  that  he  contemplated  any  resistance  to  it.  He 
speaks  of  the  arrangement  as  confirmed,  and  naturally 
asks  as  to  Wilton*s  claims ;  but  that  leaves  untouched 
the  Order  itself.  He  assents  to  the  deed  and  comes 
into  the  arrangement,  which  fixes  the  petitioners  with 
assent  to  the  subsequent  Order ;  for  that  only  confirms 
the  arrangement.  Then,  because  the  whole  ^,0002. 
cannot  be  immediately  raised,  Chambers  is  to  have  2OO0L 
paid  in  part  of  that  sum.  This  does  not  alter  any  rights, 
nor  create  any  fresh  liabilities ;  therefore  no  question 
arises  as  to  the  interests  of  absent  parties.  A  distinction 
has  been  attempted  to  be  drawn  between  ordering  the 
assignees  to  pay,  which  it  is  urged  exposes  them  to 
liability,  and  ordering  the  money  to  be  paid  out  of  Court. 
There  is  no  such  distinction;  parties  doing  what  the 
Court  durects  are  always  protected.  It  is  not  necessary 
to  consider  the  question  of  jurisdiction*  If  there  were 
any  doubt,  the  petitioners  are  estopped  firom  objecting  to 
it.  I  can  only  treat  this  as  the  petition  of  the  creditors 
who  have  presented  it;  though  enough  appears  in  the 
affidavits  to  show  that  they  are  not  the  real  parties  in- 
terested, nor  those  for  whose  benefit  the  petition  is 
preferred;  but  with  that  I  have  nothing  to  do,  and  can 
only  order  this  petition  to  be  dismissed. 

Petition  dismissed,  with  costs. 
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1837. 


Ex  parte  M^Imtosh. — In  the  matter  of  M^Intosh. 

Wiittniruter, 
rr%  ,  ,  Noven^ftr  6. 

IHIS  was  a  petition  of  the  bankrupt  to  annul  the  fiat,  Although  the 
on  the  ground  of  an  insufficient  petitioning  creditor's  tains'a'venlict 
debt,  and  a  verdict  having  been  obtained  by  him  in  an  lIliSJ[*^hb'a»- 
action  at  law  accainst  his  assismees,  in  which  that  fact  T^°^  duput- 

was  put  in  issue.  ruptcy,  yet  if 

*^  the  petitioDing 

A  former  petition  to  annul  the  fiat  had  been  presented  creditor  u  not  a 

party  to  the  ac- 
hy the  bankrupt,  upon  the  hearing  of  which  the  Court  tioD,  itUnotof 

course  to  annul 

thought  the  debt  was  established,  but  left  the  bankrupt  the  fiat, 
to  bring  his  action  at  law  (a).  The  bankrupt  accordingly 
brought  an  action  against  the  assignees  and  the  auc- 
tioneer who  had  sold  his  effects,  which  came  on  for  trial  in 
August  last,  when  the  bankrupt  recovered  a  verdict  in 
his  fitvour,  the  defendants  failing  to  prove  a  good  peti- 
tioning creditor's  debt.  There  was  no  dispute  about  the 
trading,  or  the  act  of  bankruptcy,  and  the  petitioner  did 
not  now  produce  any  evidence  showing  the  invalidity  of 
the  petitioning  creditor's  debt,  but  relied  on  the  verdict. 

Mr.  Swanston,  and  Mr.  Rogers,  in  support  of  the  pe- 
tition. It  is  a  matter  of  course  to  annul  a  fiat,  after  the 
bankrupt  has  obtained  a  verdict  in  an  action  at  law  dis- 
puting its  validity.  In  the  present  case,  there  has  been 
no  application  to  the  Court  of  Law  for  a  new  trial ;  but, 
on  the  contrary,  a  motion  has  been  made  by  the  defend- 
ants to  reduce  the  damages,  thus  acknowledging  the 
bankrupt's  right  to  sustain  the  verdict.  [Sir  6.  Rose. 
Was  the  petitioning  creditor  a  party  to  the  action?] 
The  petitioning  creditor  was  not  a  party  to  the  record; 
but  it  appears  plain,  that  he  assisted  in  defending  the 

(a)  See  Ex  part$  M*Intoth,  2  Deac.  35. 
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1837.  action;  for  he  has  made  an  affidavit  in  answer  to  the 
Ex  parte  Present  petition,  stating  that  he  proved  the  existence  of 
M'lNioBH.  his  jgbt  on  the  trial.  The  usual  course  to  try  the  va- 
lidity of  a  fiat  isy  by  bringing  an  action  at  law  against  the 
assignee ;  and  though  the  petitioning  creditor  is  admit- 
ted by  this  Court  to  come  in  and  support  the  fiat,  yet 
the  action  at  law  is  brought  against  the  assignee.  In 
this  case,  too,  the  same  solicitor,  who  was  employed  by 
the  petitioning  creditor  in  issuing  the  fiat,  was  employed 
by  the  assignees  in  defending  the  action.  And  the  peti- 
tioning creditor  has  made  no  affidavit  denying  that  he 
employed  the  solicitor  to  defend  the  action. 

Mr.  Coleridge^  for  the  petitioning  creditor,  stated  that 
the  latter  had  made  an  affidavit,  in  which  he  swore  that 
the  bankrupt  had  on  a  former  occasion  admitted  the  debt, 
and  promised  to  pay  it. 

Mr.  Anderdon  appeared  for  the  assignees. 

The  Court  thought,  that  as  the  petitioning  creditor 
was  not  a  party  to  the  record  in  the  action  at  law,  the 
verdict  was  not  conclusive  against  him;  and  that  as 
there  was  now  no  evidence  before  the  Court,  except  the 
verdict,  to  prove  the  want  of  a  good  petitioning  creditor's 
debt,  the  Court  ought  not  to  annul  the  fiat,  as  against 
him,  with  costs.  The  Court  then  offered  an  issue  to  the 
petitioning  creditor,  but  intimated  that  the  verdict  would 
probably  be  against  him. 

Mr.  Swanston  said,  that  he  would  not  press  for  costs 
against  the  petitioning  creditor ;  upon  which 
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Mr.  Coleridge,  and  Mr.  Anderdon,  on  behalf  of  their        1837. 
respective  clients,  consented  that  the  fiat  should  be  an-       ^ 
nulled.    They  suggested,  however,  as  a  difficulty,  that     M'iwrosH. 
the  certificate  of  the  appointment  of  the  assignees  had 
already  been  inrolled ;  but 

The  Court  said,  the  certificate  fell  with  the  fiat. 

Ordered,  that  the  fiat  should  be  annulled,  by 
consent,  without  costs ;  the  bankrupt  under- 
taking not  to  bring  any  action  against  the  pe- 
titioning creditor. 


Ex  parte  Foulkes. — In  the  matter  of  Foulkes. 

WatmintteTi 

1  HIS  was  the  petition  of  the  bankrupt  to  ^annul  the  a  fiit  may  be 
fiat,  with  the  consent  of  all  the  creditors,  who  had  proved  cooseDt  of  all 
at  the  first  meeting.  It  appeared,  that  it  was  then  noti-  ^^^  |^^  "2d 
fied  to  the  Commissioner  that  the  creditors  had  con-  ^hil^^^^ 

meetiDgB  nave 

sented  to  annul  the  fiat,  and  that  the  bankrupt  had  '^^"f^f  ^'^^^ 
surrendered.  The  Commissioner,  however,  appointed 
another  meeting  for  proof  of  debts  and  choice  of  assig- 
nees ;  but  as  no  creditors  attended,  no  assignees  were 
chosen,  and  the  meeting  was  adjourned.  Upon  applying 
at  the  bankrupt  office  for  the  usual  order  to  annul,  the 
Registrar  declined  to  draw  it  up,  as  the  second  meeting 
appointed  by  the  Commissioner  was  before  the  42d  day, 
and  which  in  fact  had  not  yet  arrived. 


Mr.  Bacon  appeared  in  support  of  the  petition. 
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1837.  The  Court  said,  that  as  there  had  been  already  two 

Ex  parte       tneetings  for  the  proof  of  debtsi  this  was  a  sufficient 
FouLKEi,      compliance  with  the  practice  of  the  Court>  and  therefore 
ordered  the  fiat  to  be  annulled  (a). 

(a)  See  Ex  parU  Boardman,  4  Deac.  fie  C.  724^ 


Ex  parte  Cottekell,  Hill  &  Co. — In  the  matter  of 

WatminsUr,  DoUGLAS  and  AnDERSON. 

November  11. 

ii,,  a  mercbant    XHIS  was  a  petition  for  an  Order  on  the  assignees  to 

abroad,  writes 

to  B.,  his  agent  pay  over  to  the  petitioners  the  amount  of  the  proceeds  of 

in  Eoglaiul,  a  ^       ^ 

letter  inclosiDe  certain  bills  of  exchange,  which  the  petitioners  contended 
he  says :  "  the  had  been  appropriated  for  the  payment  of  their  debts, 
belonging't^  The  bankrupts  were  the  London  agents  of  Douglas 
^cHHnrr^  Mackenzie  &  Co.  of  Singapore ;  and  were  also  the 
will  thank^you^  agents  of  the  petitioners^  who  were  merchants  at  Walsall 
Mme  to  bim."    [^  Staffordshire,  and  who  from  time  to  time  made  con- 

Befoie  tbe  bills  ' 

arrive,  B.  be-     signments  of  merchandize,  through  the  bankrupts,  to 

comes  bankmptf 

and  the  bills      Douglos  Mackenzie  &  Co.  for  sale.     On  the  31st  De- 

oonie  to  tbe  pes* 

session  of  tbe  cember  1836,  Douglas  Mackenzie  &  Co.  wrote  to  the 
^?the  direc- '  petitioners  the  following  letter,  which  was  inclosed  in 
tetter  ^amounted  ^^^  of  the  same  date  addressed  to  the  bankrupts. 

to  an  appTopria- 
tion  of  the  bills, 

and  that  C.  was  «  Singapore,  Slst  December  1836. 

entitled  to  claim 

them  from  the         "  Messra.  Cotterell,  Hill  &  Co. 

assignees.  « Gentlemen, 

"  We  confirm  our  last  reports  of  29th  ult  per  Samuel  Winter, 
and  beg  to  inform  you,  we  have  this  day  remitted  you,  through  Messrs. 
Douglas  Anderum  &  Co.,  London,  in  full  of  accotmt  sales  rendered, 
dollars  3149.  25.  by  bills  at  six  months  sight;  4f.  Sd.  exchange  is  734^ 
I6s,  6d,  sterling,  which  we  trust  you  will  find  correct  You  will  ob- 
aenre,  that  part  of  the  sales  are  not  yet  due ;  but  we  have  in  this  in- 


CASES  IN  BANKRUPTCY.  13 

ftance  been  enabled  to  pnrcliase  bills  on  £ngland  at  a  credit  of  two  1837. 

montfafy  and  were  desirous  of  seeing  your  account  dosed,  as  our  esta-  V^v^^ 

Uishment  bere  ceases  after  this  date.  ^^  ^^ 

We  remain,  &c.  and  others. 
For  John  Douglas  Mackengie  &  Co. 

F.  Lorrain" 

The  letter  to  the  bankrupts,  inclosing  the  above,  was 
as  follows : 

"Smgapore,  3l8t  December  1836. 
"  Messrs.  Douglat  Anderson  &  Co. 
^  Gentlemen, 
'*  We  beg  to  inclose  you  the  fdlowing  bills.    [The  letter  then 
ipecified  the  bills  amounting  together  to  5284/.]    The  above  bills  are 
belonging  to,  and  for  account  of,  the  following  parties ;  and  we  will 
thank  you  to  dispose  of  the  same  as  follows : — to  the  Belgian  Company 

the  three  fnrst,  amounting  to  720/.  =:  3147  dollars," "  the 

remainder  to  be  disposed  of  as  foUows: — to  Cotterell,  Hill,  &  Co.  [the 
petitioners]  734/.  =  3149  dollars.  We  inclose  eleven  letters  for  the 
shove  parties,  which  after  perusal  we  will  thank  you  to  forward. 

We  remain,  &c. 

Douglas  Mackenzie  &  Co. 

Long  before  these  letters  reached  England,  Douglas 
k  Anderson  had  become  bankrupts,  a  fiat  having  been 
issued  against  them  on  the  8th  December  1836,  and 
the  letters  with  the  bills  inclosed  came  to  the  hands  of 
their  Assignees,  who  on  the  15th  July  1837  transmitted 
the  letter  addressed  by  Douglas  Mackenzie  &  Co.  to 
the  petitioners.  The  bills  for  734Z.,  so  directed  to  be 
sent  to  the  petitioners,  were  indorsed  by  Douglas  Mac- 
ienzie  &  Co.,  and  the  assignees  applied  the  proceeds  as 
part  of  the  estate  of  the  bankrupts. 

The  defence  made  by  the  assignees  to  the  claim  of  the 
petitioners  was,  that  the  remittances  made  by  Douglas 
Mackenzie  &  Co.  were  600/.  less  than  the  payments 
and  appropriations  directed  by  their  letter,  even  if  the 
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1 837.  whole  of  the  bills  had  been  good ;  but  that  bills  to  the 
eT^  amount  of  400/.  were  drawn  on  the  bankrupts  and  dis- 
CoTTRRELL  houourod,  and  bills  amounting  to  783Z.  were  drawn  on 
persons  who  refused  to  accept  them.  The  bills,  how- 
ever, which  were  directed  to  be  sent  to  the  petitioners^ 
were  good  bills,  and  the  whole  amount  had  been  received 
by  the  assignees.  The  assignees  also  relied  on  the  fol- 
lowing facts. 

It  appeared,  that  on  the  7th  March  1836  Messrs. 
Douglas  Mackenzie  &  Co.  had  remitted  to  the  peti- 
tioners, through  their  agents  the  bankrupts,  a  bill  for 
1000/.  sterling,  at  six  months,  on  account  of  what  was 
due  from  Douglas  Mackenzie  &  Co.  to  the  petitioners 
for  sales  made  on  their  account.  The  bankrupts  by  a 
letter  dated  the  6th  August  1836,  advised  the  petitioners 
of  this  remittance,  but  claimed  a  balance  of  409/.  to  be 
due  to  the  bankrupts  from  the  petitioners,  and  stated 
that  they  could  not  then  credit  the  petitioners  for  the 
1000/.,  but  were  agreeable  to  be  considered  as  debtors 
to  them  for  the  difference  between  these  sums,  and  to 
hold  the  same  at  their  disposal. 

Mr.  Swanston,  and  Mr.  Jnderdon^  in  support  of  the 
petition.  The  assignees  of  Douglas  &  Andersdn  can 
have  no  pretence  for  claiming  the  proceeds  of  these  bills 
— they  belong  either  to  the  petitioners,  or  to  Douglas 
JUackenzie  8c  Co.  The  same  order  should  be  made  in 
this  case,  as  was  made  in  JBx  parte  Ckgg  (a).  On  that 
occasion  the  case  of  Williams  v.  Everett  {b)  was  cited,  as 
an  authority  against  the  clium  of  the  pejtitioners.     We 

(a)  This  case  was  heard  before  the  Chief  Judge  and  Sir  /.  Croit  on  the 
2&th  July  1837,  and  is  not  yet  reported. 

(b)  14  East,  582. 
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do  not  dispute  the  authority  of  that  case;  but  it  has  no  1837. 
application  to  this.  In  that  case,  the  remitter  of  the  ^^  ^ 
bills  directed  his  agent  to  pay  certain  sums  to  the  plain-  Cottebsll 
tiff  out  of  the  produce  of  the  bills  when  received — here 
the  remitters,  by  their  letter  of  the  3 1st  December,  ex* 
presaly  declare  that  the  bills  themselves  "  are  belonging 
to,  and  for  account  of/'  the  parties  specified  in  the 
letter.  In  that  case,  also,  the  defendants  refused  from  the 
beginning  to  act  upon  the  letter  of  advice,  and  it  was  held, 
that  there  was  consequently  no  privity  of  contract  between 
the  plaintifi'and  the  defendants.  But  the  assignees  here 
can  have  no  right  to  apply  the  proceeds  of  these  bills  to 
the  payment  of  any  balance  due  to  the  bankrupts  from 
Douglas  Macienzie  &  Co*  The  bills  were  remitted  to 
the  bankrupts,  upon  a  special  trust  to  hand  them  over  to 
the  several  persons  named  in  the  letter ;  and  if  the  as- 
signees refused  to  fulfill  the  trust,  they  had  no  right  to 
deal  with  them  as  the  property  of  the  bankrupts.  It  was 
decided  m  Buchanan  v.  Findlayia\  that  where  a  bill  is 
remitted  to  a  party  for  a  particular  purpose,  he  is  bound 
to  perform  that  purpose,  or  return  the  bill ;  and  if  he 
receives  the  amount,  contrary  to  the  directions  of  the  re- 
mitter, he  cannot  apply  the  proceeds  towards  the  pay- 
ment of  his  own  debt.  The  bills  for  734/.,  remitted  by 
the  letter  of  the  Slst  December  1836,  are  not  to  be 
mixed  up  with  the  previous  transaction  as  to  the  lOOOZ. 
bill — the  two  transactions  are  perfectly  distinct.  The 
cases  of  Kilshy  v.  WiUiams(b)y  and  Bvm  v.  Carvalho  (c) 
were  also  cited  on  behalf  of  the  petitioners. 

Mr.  J.  Russell,  and  Mr.  Bethell,  for  the  assignees. 

(a)  9  B.  &  C.  738.  (6)  5  B.  &  Adol.  815. 

(c)  7  Sim.  109. 
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1837.  The  present  case  differs  from  that  of  Ex  parte  Clegg  (a) ; 
Ex  arte  ^^'  there  the  bankrupts  were  held  to  be  the  agents  of  the 
CmEUEi^h  Belgian  Company,  and  not  the  agents  of  Douglas  Mac^ 
kenzie  &  Co.  But  an  order  to  apply  certain  proceeds 
to  the  use  of  another  does  not  vest  the  property  in  the 
party ;  for  it  may  be  at  any  time  revoked  by  the  party 
who  gave  the  order.  In  Scott  v.  Porcher  (ft)  it  was 
held,  that  a  mere  direction  from  a  principal  to  his  agent, 
to  pay  over  certain  proceeds  (when  obtained)  to  a  third 
person,  his  creditor,  gives  no  right  or  interest  to  the 
cre<]Utor,  although  the  agent  consents  to  fulfil  the  direc- 
tions of  his  principal.  [Ershine,  C.  J.  In  Scott  v. 
Porcher  the  judgment  of  the  Court  proceeded  upon  a 
revocation  of  the  remittance,  and  no  communication  hav- 
ing been  made  by  the  remitter  to  the  party  for  whose 
benefit  the  remittance  had  been  made.]  The  directions 
given  in  the  present  case  were  equally  capable  of  revoca- 
tion by  Douglas  Mackenzie  &  Co.  The  petitioners 
could  have  no  lien  on  the  proceeds  of  these  bills.  In 
Ex  parte  Heywood{c)  it  was  held,  that  where  A.  con- 
signed a  cargo  to  £.,  with  a  direction  to  pay  to  C,  out 
of  the  proceeds  a  sum  of  money,  and  even  wrote  to  C  to 
inform  him  of  the  order  in  his  favour,  C  had  notwith- 
standing no  lien  on  the  proceeds.  [Ershine  C.  J.  The 
question  in  this  case  is,  whether  the  letter  of  Douglas 
Mackenzie  &  Co.  did  not  of  itself  amount  to  an  appro- 
priation of  these  bills  to  the  payment  of  the  734Z.  to  the 
petitioners.  The  expression  in  their  letter  is  very  strong, 
where  they  say,  that  ^'  the  above  bills  are  belonging 
to,  and  for  account  of,  the  following  parties."]  There 
is  another  material  question  for  the  consideration  of  the 
Court,  and  that  is,  whether  this  is  a  subject  for  jurisdic- 

(«)  See  note  ante.  (6)  3  Mem,  662.  (c)  2  Roie,  355. 
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tion  in  bankruptcy;  as  Douglas  Mackenzie  &  Co.,  who        1887. 
are  materially  interested  in  the  result  of  this  litigation,       ^^""^ 

*=*  '        Ex  parte 

are  no  parties  to  the  petition.     [Sir  J.  Cross.  You  are     Cotterell 

and  otberi* 
now  setting  up  the  jus  teriii,  to  excuse  you  from  doing 

what  that  third  person  has  desired  you  to  do.]    The 
bills  here  are  specially  indorsed  by  Douglas  Mackenzie 
&  Co.  to  Douglas  &  Anderson;  and  the  directions  are, 
not  to  apply  any  particular  bills  towards  the  payment  of 
the  734Z.,  but  some  bills  to  that  amount.    With  respect 
to  the  remittance  of  the  1000/.  bill  contained  in  the  let- 
ter of  the  7th  March  1836,  the  bankrupts  told  the  peti- 
tioners that  they  could  not  comply  with  the  directions  of 
Doug/as  Mackenzie  &  Co.  in  regard  to  that  bill,  but 
proposed  some  other  arrangement ;  and  the  petitioners 
had  no  more  reason   to  conclude,  that  the  bankrupts 
would  assent  to  the  directions  as  to  the  payment  of  the 
734Z.     The  assignees  here  say,  that  the  money  which 
has  come  to  their  hands  from  the  proceeds  of  these  bills 
is  liable  to  the  claim  of  the  bankrupts  against  Douglas 
Mackenzie  &   Co.      The  letter  from  the  latter  firm 
amounts  to  nothing  more  than  a  remittance  of  bills  from 
a  party  who  was  indebted  to  another,  requesting  him  to 
apply  the  bills  for  the  benefit  of  certain  persons,  if  he 
should  approve  of  their  being  so  applied.     The  bank- 
rupts were,  when  they  received  this  letter,  large  credi- 
tors of  Douglas  Mackenzie  &  Co.     Suppose  they  had 
refused  to  comply  with  the  request  contained  in  the  let- 
ter, and  had  applied  the  proceeds  of  the  bills  to  the  pay^ 
ment  of  their  own  debt, — could  the  other  parties  have 
an  action  against  Douglas  &  Anderson  for  this  applica- 
tion of  the  bills  ?    We  submit  they  could  not.    There  is 
no  case  where  a  Court  of  Equity  will  raise  a  trust,  in 
which  a  Court  of  Law  will  not  raise  a  contract;  the 
VOL.  iir  c 
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1887.       law  as  to  appropriation  is  the  same  both  in  Law  and 


Ezpaiie 


Equity.  This  is  clearly  deducible  from  Sir  W.  Grant*B 
^^y^ll^^^  judgment  in  Scott  v.  Porcher  (a)  where  he  says,  in  al- 
luding to  the  directions  for  the  payment  of  the  money 
relied  upon  in  that  case,  ''  this  amounts  to  no  more  than 
a  mandate  from  a  principal  to  his  agent,  which  can  give 
no  right  or  interest  to  a  third  person  in  the  subject  of 
the  mandate.  It  may  be  revoked  at  any  time  before  it 
is  executed,  or  at  least  before  any  engagement  is  entered 
into  with  a  third  person  to  execute  it  for  his  benefit;  it 
may  be  revoked,  too,  by  any  disposition  of  the  property 
inconsistent  with  the  execution  of  it."  Then,  with  re- 
spect to  any  argument  that  may  be  raised  on  the  trans- 
mission by  the  assignees  to  the  petitioners  of  the  letter 
addressed  to  them  by  Douglas  Mackenzie  Sc  Co., — even 
viewing  this  communication  in  the  light  of  a  notice  to 
them  from  the  assignees  that  they  had  received  a  sum  of 
money  with  directions  to  apply  it  for  the  benefit  of  the 
petitioners, — we  contend,  that  such  a  notice  would  not 
raise  a  contract  with  the  petitioners  on  the  part  of  the 
assignees  to  comply  with  such  directions.  And  the  letter 
addressed  by  Douglas  Mackenzie  &  Co.  to  the  bank- 
rupts amounts  to  nothing  like  a  special  trust ;  it  is  nothing 
more  than  a  general  request  made  by  a  debtor  to  his 
creditor  to  pay  another  creditor  a  sum  of  money,  which 
the  party  to  whom  the  request  is  made  may  do,  or  not, 
as  he  thinks  proper.  The  case  of  Bum  v.  Carvalho(fi), 
which  was  relied  on  by  the  other  side,  does  not  strengthen 
the  case  of  the  petitioners.  It  certainly  would  appear 
strange,  from  merely  reading  the  marginal  note  of  that 
case,  that  the  merchant  in  London  should  have  been  en- 
titled to  any  lien ;  but  if  you  look  at  the  facts  of  the 

(a)  3  Meriv.  652.  (6)  7  Sim.  109. 
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oase,  it  will  be  found,  that  there  was  a  direct  correspond-       1837. 
ence  between  the  London  and  Liverpool  merchants,      ^ 
whereby  it  was  expressly  agreed  that  the  agent  of  one     ^fT'"?*^ 
party  should  deliver  the  goods  in  question  to  the  ageht 
of  the  other. 

Mr.  Swanstan,  in  reply*  was  stopped  by  the  Court. 

Erskine,  C.  J. — The  claim  of  the  petitioners  in  this 
case  depends  upon  the  two  letters  of  the  31st  December 
1836  respectively  addressed  by  Douglas  Mackenzie  & 
Co.  to  the  petitioners  and  the  bankrupts ;  by  which  they 
inform  the  petitioners  that  they  have  remitted  them  bills, 
through   the  bankrupts,  for  the  sum   of   734/.;    and 
they  apprise  the  bankrupts,  that  bills  to  that  amount  are 
for  the  account  of  the  petitioners.     These  letters  were 
written  after  the  bankruptcy  of  Douglas  &  Anderson, 
but  before  news  of  it  was  received  at  Singapore.    The 
assignees  have  received  the  bills,  and  have  applied  the 
proceeds  for  the  benefit  of  the  estate  of  the  bankrupts ; 
and  the  question  is,  whether  the  assignees  were  entitled 
so  to  deal  with  them,  or  whether  the  bills  were  so  ap- 
propriated by  Douglas  Mackenzie  &  Co.,  as  to  belong 
to  the  petitioners.    The  question  is  not  governed  by  any 
of  the  cases  cited  in  the  argument ;  as  in  all  of  them, 
either  goods  were  consigned  to  be  sold,  or  bills  were  to 
be  realized ;  and  the  consignee  was  then  to  pay  certain 
debts,  or  hand  over  the  proceeds  to  certain  persons  spe* 
cified;  and  the  remittances  were  general,  though  accom- 
panied by  directions  to  make  certain  payments.     In 
some  of  the  cases,  the  party  claiming  the  proceeds  had 
notice  of  the  directions  given  by  the  consignor;  in  others* 
he  had  no  notice.    The  main  question  for  our  considera- 

c2 
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1 837.        tion  is^  whether  the  order  oi Douglas  Mackenzie&  Co.  was 
Ez  parte       ^^  ^^  nature  revocable ;  and  if  so,  whether  it  was  in  fact 
a  °d^*th*^^     revoked.     It  appears  to  me,  that  such  order  was  not  revo- 
cable ;  and  if  it  were,  that  it  was  never  attempted  to  be  re- 
voked. The  bills  were  sent,  as  the  property  of  the  petition- 
ers and  other  persons  specifically  named ;  three,  amounting 
to  720/.,  are  directed  to  be  delivered  to  the  Belgian  Company 
— other  bills  are  remitted  generally  on  account  of  the 
claims  of  a  particular  class  of  creditors, — and  the  remain- 
der of  the  bills  are  specifically  appropriated  to  the  petition- 
ers ;  which  latter  circumstance  distinguishes  the  present 
case  from  all  the  reported  decisions.     The  assignees  then 
contend,  that  the  claim  of  the  petitioners  is  rebutted  by  the 
transaction  in  March  1836;  butthattransaction  is  perfectly 
distinct  from  that  on  which  the  present  claim  is  founded, 
and  can  give  the  assignees  no  right  of  set  off  in  the  pre- 
sent case.     The  claim  of  the  petitioners  is  against  tlie  as- 
signees for  money  had  and  received  by  them  since  the 
bankruptcy  to  the  use  of  the  petitioners,  not  for  a  debt 
due  to  the  petitioners  from  the  bankrupts;  consequently, 
the  assignees  cannot  set  off  a  debt  due  to  the  bankrupts 
against  a  claim  to  which  they  are  personally  liable.     It 
appears,  from  the  transaction  between  the  petitioners 
and  the  bankrupts  in  March  1836,  that  the  bankrupts 
claimed  a  sum  of  409/.  to  be  due  to  them  from  the  peti- 
tioners; and  that  when  the  bankrupts  received  directions 
from  Douglas  Mackenzie  &  Co.  to  pay  1000/.  to  the 
petitioners,  the  bankrupts  refused  so  to  do,  but  made 
an  arrangement  with  the  petitioners  enabling  them  to 
stand  on  their  books  as  creditors  for  590/.,  leaving  open 
the  question,  whether  or  not  409/.  was  still  due  from  the 
petitioners  to  the  estate  of  the  bankrupts.     It  is  not 
clear,  however,  what  result  followed  from  the  transac- 


Cotter ELL 
aDd  others. 
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tion  in  March  1836;  and  my  colleagues  do  not  entertain  1837. 
so  strong  an  opinion  as  I  do  on  this  part  of  the  case.  I  e^  parte 
concur^  however,  in  opinion  with  them,  that  the  peti- 
tioners in  this  case  are  entitled  to  the  same  order  as  was 
made  in  Ex  parte  Clegg,  I  should  have  restrained  the 
payment  of  the  734/.,  until  it  was  ascertained  whether  or 
not  any  debt  was  due  to  the  bankrupts  from  Douglas 
Mackenzie  8c  Co.;  but  in  that  the  rest  of  the  Court  do 
not  concur.  Any  question  between  the  petitioners  and 
Douglas  Mackenzie  &  Co.  is  still  open,  as  the  latter 
are  not  now  before  the  Court;  but  the  assignees  of 
Douglas  &  Anderson  have  no  defence  against  Cotterell 
&  Co.  on  this  petition. 

Sir  John  Cross. — The  real  question  is,  whether  these 
assignees  are  to  retain  in  their  hands  a  sum  of  6284/., 
which  they  have  got  possession  of  since  the  bankruptcy^ 
and  which  was  remitted  to  the  bankrupts  with  express 
directions  to  pay  it  over  to  different  persons.     Is  this 
sum  to  be  considered  as  part  of  the  bankrupts*  estate  ? 
Clearly  not.     The   assignees^   however,   contend   that 
Douglas  Mackenzie  8c  Co.  may  revoke  their  authority ; 
but  with  that  they  have  nothing  to  do,  as  the  authority 
is  not  revoked.     This  money  forms  no  part  of  the  bank- 
rupts* estate,  and  the  Court  has  jurisdiction  to  order  it 
to  be  refunded  by  the  assignees  to  the  rightful  owner. 
It  has  been  argued,  that  if  there  is  no  legal  contract  be- 
tween the  parties  now  before  the  Court,  the  petitioners 
cannot  recover  in  this  Court ;  a  doctrine,  which,  if  cor- 
rect, would  be  followed  by  this  consequence,  that  if  a 
trustee  withholds  any  portion  of  a  trust  fund  from  those 
who  are  entitled  to  it,  equity  would  not  interfere,  unless 
an  action  of  assumpsit  would  lie  against  him  for  money  had 
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1837.  and  received.  Then  the  assignees  claim  to  set  off  a  debt 
£z  parte  ^^  409Z.  due  from  the  petitioners  to  the  bankrupts ;  but 
^^d^^wSf*  ^^  *^^^  ^^^  ^®  really  due  from  the  petitioners^  the  assig- 
nees cannot  set  it  off  against  a  debt  accruing  from  them- 
selves. And  it  appears  to  me>  that  the  transaction  in 
March  1836  between  the  petitioners  and  the  bankrupts 
is  wholly  foreign  to  this  matter ;  for  it  was  a  closed  ac- 
count;  and  the  409Z.  was  written  off.  The  petitioners 
are  therefore  in  my  opinion  fully  entitled  to  the  relief 
they  ask. 

Sir  George  Rose. — I  was  not  present  in  Court  when 
JE2r  parte  Clegg  was  decided ;  but  I  read  the  petition^ 
and  thought  the  Court  never  exercised  jurisdiction  in 
a  clearer  case ;  and  I  entirely  concur  in  that  decision. 
If  I  had  seen  affidavits  to  the  effect  of  those  in  this  pe- 
tition,  I  should  have  proposed  a  general  Order  on  behalf 
of  all  persons  similarly  circumstanced  with  the  petitioners 
in  that  case^  leaving  open  in  its  terms  any  opposition  to 
the  amount  of  the  respective  claims.  In  the  present 
case  it  is  clear^  that  the  bills  having  been  indorsed  by 
Douglas  Mackenzie  &  Co.,  the  latter  were  divested  of  all 
legal  title  to  the  bills,  which  by  virtue  of  such  indorse- 
ment became  vested  in  the  assignees  of  Douglas  &  An- 
derson; but  the  petitioners  show  a  clear  case  for  the 
interference  of  the  Court  against  that  legal  title.  It  has 
long  been  settled,  that  the  Court  can  so  interfere.  It 
never  was  held,  that  the  bankruptcy  of  an  agent  so  de- 
termines his  agency,  as  to  enable  his  assignees  to  receive 
bills  remitted  by  the  principal  for  a  special  purpose,  and 
yet  not  apply  the  proceeds  pursuant  to  the  directions  of 
the  principal.  But  even  if  bankruptcy  were  a  determi- 
nation of  the  agency,  yet  the  state  of  circumstances  in  this 
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case  would^  independently  of  any  appropriation,  entitle        1837. 
die  petitioners  to  the  proceeds  of  the  bills  to  the  amount       ^      ^ 
of  734Z.    The  bankrupts  were  as  much  agents  for  the     Cotterbll 

'^  ^  and  others. 

petitioners,  the  shippers  in  England,  as  for  Douglas 
Mackenzie  &  Co.  at  Singapore.  But,  if  merely  the 
agents  for  Douglas  Mackenzie  &  Co.,  still  this  Court 
would  not  allow  the  assignees  of  an  agent  to  apply  the 
proceeds  of  the  principal  in  payment  of  the  agent's  debts. 
The  letter  of  the  31st  December  1836  is  an  intimation 
to  the  bankrupts,  that  the  bills  inclosed  in  it  belonged 
to  the  bankrupts  and  other  persons ;  and  the  question 
is,  whether  this  is  not  an  absolute  appropriation  of  the 
bills.  The  bills  are  indorsed  by  Douglas  Mackenzie  & 
Co.,  so  that  the  legal  title  is  gone  from  them ;  and  they 
have  no  equity  against  the  legal  title,  for  they  admit 
they  are  debtors  to  the  petitioners;  and  after  giving 
tbera  notice  of  the  remittance,  they  cannot  revoke  the 
transaction.  The  petitioners  would  have  a  clear  right 
to  prove  against  the  estate  of  the  bankrupts  for  the  734/., 
unless  the  proceeds  of  the  bills  are  to  go  in  satisfaction 
of  their  debt;  so  that  the  question  before  the  Court  is 
one  connected  with  the  right  of  proof.  The  Order  of 
the  Court  will  by  no  means  interfere  with  the  right  of 
Douglas  Mackenzie  &  Co.,  if  they  think  fit  to  contest 
the  Order ;  it  is  founded  on  the  fact,  that  the  letter  of 
the  31st  December  1836  is  a  distinct  appropriation  of 
the  bills  in  favour  of  the  petitioners.  And  the  Order 
will  be  without  prejudice  to  any  question  as  to  the  409/. 
claimed  by  the  assignees  to  be  due  from  the  petitioners 
to  Douglas  8c  Anderson, 

The  Order  was,  that  the  assignees,  out  of  the  spe* 
cific  fund  in  the  petition  menti(Hied,  should  pay 
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1837. 


£z  parte 

COTTBRZLL 

tod  others* 


to  the  petitioners  the  sum  of  734Z.  I6s.  6d.,  less 
so  much  of  the  sum  of  591/.  9^.  id.  mentioned  in 
the  letter  of  the  31st  December  1836,  as  the  said 
sum  of  734Z.  16s.  6d.  bore  in  proportion  thereto 
with  the  sums  therein  directed  to  be  paid  to  the 
other  persons  named  therein,  according  to  the 
respective  demands  set  opposite  to  their  respec- 
tive names ; — and  that  the  petitioners  should 
have  their  costs  out  of  their  own  proportion  of 
the  fund,  and  the  assignees  retain  their  costs  out 
of  the  general  estate. 


Wettmintter, 

Nm,  11  4  21, 

1837. 

On  a  petition  to 
annul,  or  reverse 
the  adjudica- 
tion, the  Court 
vill  look  at  the 
depositions  on 
the  proceedings, 
to  see  whether 
they  are  suffici- 
ent to  support 
the  fiaL    If  in* 
sufficient,  and 
the  petitioning 
creditor,  or  as- 
signees olTer  no 
furtherevidence, 
the  fiat  is  annul- 
led, as  of 
course.    But  if 
sufficient,  the 
Court  will  give 
the  bankrupt 
an  opportunity 
to  controvert 
the  statements 
contained  in  the 
depositions* 


Ex  partef  Field. — In  the  matter  of  Field. 

This  was  a  petition  by  the  bankrupt  to  reverse  the 
adjudication,  under  the  provisions  of  the  17th  section  of 
the  1  &  2  Will.  4.  c.  66.  on  the  ground  that  there  was 
no  valid  petitioning  creditor's  debt,  and  that  he  had 
committed  no  act  of  bankruptcy.  The  petitioner,  how- 
ever, being  too  late  in  his  application  under  that  section, 
the  Court  permitted  the  petition  to  be  treated  as  a  common 
petition  to  annul  the  fiat. 

Mr.  Swanston,  for  the  petition. 

Mr.  Anderdon,  for  the  petitioning  creditor,  tendered 
the  deposition  on  the  proceedings  as  evidence  of  the 
act  of  bankruptcy. 

Mr.  Swanston  objected,  that  this  deposition  was  no 
evidence  against  the  bankrupt. 
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Sir  George  Rose. — The  Court  has  a  right  to  look  at 
the  proceedings;  and  that  is  the  usual  course.  If  there 
does  not  appear  on  the  face  of  them  to  have  been  a 
sufficient  act  of  bankruptcy^  and  the  petitioning  creditor 
produces  no  further  evidence  on  that  head,  the  fiat  will 
be  annulled  at  once.  But  if  there  is  an  act  of  bank- 
ruptcy on  the  proceedings,  the  Court  then  requires  some 
further  investigatioiii  and  gives  the  bankrupt  an  oppor- 
tunity to  controvert  the  facts  stated  in  the  depositions.  . 


1837. 


Ex  parte 
Field. 


The  Court  finally  ordered  a  viva  voce  examination, 
and  the  result  was,  that  the  petition  was  dismissed. 


Ex  parte  Layman  Harrison  and  Honor  Pitt,  his 
Wife. — In  the  matter  of  Thomas  Dornford. 

^  HIS  was  a  petition  of  the  residuary  devisees  of  a 
cestui  que  trust  to  be  paid  the  dividends  on  their  proof 
for  the  amount  of  the  trust  fund,  which  had  been  made, 
under  an  Order  of  the  Court,  against  the  estate  of  the 
bankrupt,  the  defaulting  trustee. 

The  petition  stated,  that  in  the  year  1806,  previously 
to  the  marriage  between  James  Curtis  and  Hannah  his 
wife  (then  Hannah  Bridge^  spinster,)  both  since  deceased, 
it  was  agreed  that  the  sum  of  1500Z.,  3L  per  cent,  re* 
duced  bank  annuities,  the  property  of  the  said  Hannah 
Bridge^  should  be  invested  in  the  names  of  one 
Richard  Stevens  Taylor,  since  deceased,  and  Thomas 
Domfordf  the  bankrupt,  upon  certain  trusts  to  be  de- 
clared by  an  indenture  of  settlement.  That  in  pursu- 
ance of  this  agreement;  a  certain  indenture  of  settlement, 


Weitminater, 
Nov.  13.  1837. 

A  marriage 
settlement  ha?- 
ing  been  lo8t, 
which  declared 
the  trusts  of  a 
fund  beloDgiog 
to  the  wife,  and 
there  beiog 
every  probability 
that  the  peti- 
tioners were  en- 
titled to  the 
fund  under 
the  provisions 
of  the  settle* 
ment,  they 
were,  after  being 
admitted  to 
prove  for  the 
amount,  allowed 
to  receive  the 
dividends,  with- 
out a  reference ; 
as  the  fund  was 
too  small  to  bear 
that  expense. 
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1837.  bearing  date  some  time  in  the  year  1805^  was  duly  made 
£z  parte  ^^^  executed  for  the  purpose  of  settling  and  assuring 
^d'*'*'tb''  ^^^  ^^°^*  ^^^  ^^^  declaring  the  trusts  thereof;  which 
trusts,  it  was  alleged,  were  thereby  declared  subject  to 
the  life  interest  of  James  Curtis  and  his  wife,  to  and  in 
favour  of  the  children  or  issue  of  the  marriage;  and  in 
default  of  such  issue,  in  trust  either  for  the  survivor  of 
James  Curtis  and  his  wife,  or  else  to  the  said  Hannah 
Bridge^  or  in  some  other  such  manner  as  to  vest  the 
same  (in  default  of  issue  of  the  marriage)  absolutely  in 
Hannah  Cvrtis;  but  the  petitioners,  not  having  the  in- 
denture, or  any  copy  thereof  in  their  possession,  were 
unable  to  set  forth  the  particular  trusts  and  limitations 
contained  therein.  The  sum  of  1500/.  3Z.  per  cent, 
reduced  annuities  was  accordingly,  sometime  in  the 
year  1805,  transferred  into  the  names  of  Richard  Ste* 
vens  Taylor  and  the  bankrupt,  in  the  books  of  the 
governor  and  company  of  the  Bank  of  England.  Some- 
time afterwards  Taylor  and  the  bankrupt,  at  the  in- 
stance of  James  Curtis,  but  in  breach  of  their  trust,  sold 
out  this  sum,  and  lent  and  advanced  the  proceeds  thereof 
to  James  Curtis,  upon  the  security  of  his  bond  and  war- 
rant of  attorney,  and  a  policy  of  assurance  on  his  life. 

Taylor  died  in  the  year  1822,  leaving  the  bankrupt 
his  co-trustee,  surviving  him. 

James  Curtis  died  in  the  year  1824,  leaving  Hannah 
Curtis,  his  wife,  surviving  him,  without  any  issue  of  the 
marriage;  whereby  she  became  beneficially  interested  in 
and  entitled  to  the  said  sum  of  1500/.  3/.  per  cent,  re- 
duced annuities.  James  Curtis  also  by  his  will,  dated 
the  26th  July  1812,  after  appointing  Taylor  and  the 
bankrupt  his  executors,  confirmed  the  setdement  therein 
expressed  to  be  made  previous  to  his  marriage,  and  thereby 
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ga?e  and  devised  unto  Taylor  and  the  bankrupt^  and        1837. 
their  heirs^  certain  real  estate^  and  all   his   personal       Ezparia 
estate^  with  directions  to  sell  and  convert  them  into    j^JJ^oJ^er. 
money,  and  to  apply  the  proceeds  to  discharge  certain 
mortgages;  and  from  and  after  foil  payment  and  satisfac- 
tion of  such  mortgages,  upon  trust  to  replace,  re-trans- 
fer, and  re-invest  the  said  sum  of  15002.  3Z.  per  cent 
reduced  bank  annuities  (which    he  acknowledged   to 
have  some  time  since  borrowed  of  the  trustees  of  his 
marriage  settlement,)  upon  the  trusts  of  the  said  settle- 
ment, in  discharge  of  his  bond,  and  warrant  of  attorney 
to  secure  the  same.     By  a  codicil  to  his  will,  bear- 
ing date  the  22d  June  1819,  James  Curtis  revoked  the 
appointment  of  the  bankrupt  as  his  executor,  and  ap- 
pointed ThonMS  Mortimer  an  executor  in  his  stead. 

Thomas  Mortimer  died  shortly  after  James  Curtis, 
without  having  proved  his  will:  upon  which  adminis- 
tration of  the  goods  and  chattels  of  James  Curtis,  with 
the  will  and  codicil  annexed,  were,  on  the  17th  Decem- 
ber 18£4,  granted  to  Ann  Pitt  Martin,  the  wife  of  A. 
Martin,  and  the  petitioner.  Honor  Pitt  Harrison,  who 
thereby  became  the  legal  personal  representatives  of  J. 
Curtis. 

Shortly  after  the  death  of  James  Curtis,  these  admi- 
nistratrixes sold  the  real  estate  in  his  will  mentioned, 
and  out  of  the  proceeds  thereof,  or  out  of  other  monies 
possessed  or  received  by  them  as  such  administratrixes, 
purchased  the  sum  of  1600Z.  31.  per  cent,  bank  annui- 
ties; which  sum  was  accordingly,  on  the  12th  July  1825, 
transferred  into  the  name  of  the  bankrupt  in  the  books 
of  the  Bank  of  England,  as  such  surviving  trustee,  upon 
the  trusts  of  the  said  indenture  of  settlement. 
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1837.  Afer    this     purchase    and    investment,    Domford 

Ex  arte       wrongfully,  and  in   breach  of  his  trust,  sold  out  the 

Harbison      stock,  and  received  and  abplied  the  proceeds  to  his  own 

and  another.  '  iri^  *r 

use. 

On  the  1st  February  1826,  a  commission  of  bankrupt 
was  issued  against  Thomas  Domford,  under  which  he 
was  duly  found  and  declared  a  bankrupt. 

Hannah  Curtis,  having  thus  become  beneficially  in- 
terested in  and  entitled  to  the  said  sum  of  1500Z.  3Z. 
per  cent,  reduced  annuities,  by  her  will,  dated  the  2nd 
August  1832,  after  making  a  certain  specific  disposition 
and  appointment  therein  contained,  gave  and  bequeathed 
all  other  her  estate,  property,  and  effects  of  every  de- 
scription to  the  petitioner,  Honor  Pitt  Harrison,  for  her 
own  absolute  use  and  benefit,  and  appointed  her  the 
sole  executrix  of  her  will. 

Hannah  Curtis  died  in  April  1833,  and  the  petitioner 
Honor  Pitt  Harrison,  as  such  executrix,  on  the  12th 
April,  1833,  obtained  probate  of  her  will. 

The  petitioners  stated,  that  they  had  caused  firequent 
application  to  be  made  to  the  bankrupt  for  an  inspection 
of  the  indenture  of  settlement,  who  alleged  that  the 
same  was  not  in  his  possession,  and  that  he  did  not 
know  what  had  become  of  it,  but  that  it  was  originally 
left  in  the  possession  of  Taylor,  the  other  trustee.  The 
petitioners,  however,  had  ascertained  that  in  the  year 
1825,  which  was  after  Taylor's  death,  the  indenture  was 
then  in  the  possession,  or  under  the  control  of  the  bank- 
rupt. The  petitioners  also,  having  ascertained  that  the 
indenture  was  prepared  in  Taylor's  office,  had  applied  to 
his  son,  who  carried  on  his  father's  business  as  a  soli- 
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citor«  for  information  on  the  subject;  but,  notwithstand-        1837. 
ing  a  very  careful  search  had  been  made,  neither  the        ^^'^^ 

,  ,  Ex  parte 

indenture  itself,  nor  any  draft  or  copy  of,  or  extract      Harrison 

i*  i_  1 1    f       /<        1       mi  .  .  ***^  another. 

from  the  same,  could  be  found.  The  petitioners  also 
alleged,  that  they  had  made  similar  applications  to 
various  other  parties,  but  wholly  without  effect. 

The  petitioners  submitted  to  the  Court,  that  it  was  a 
reasonable  and  just  conclusion,  free  from  doubt  or  ques- 
tion, that  the  indenture  of  settlement,  as  to  the  IGOOL 
SL  per  cent,  reduced  annuities,  was  actually  executed, 
and  that  the  trusts  of  such  settlement  were  such,  as  that 
James  Curtis  took  a  beneficial  interest  in  that  sum;  and 
that  upon  his  death,  without  issue  of  the  marriage,  the 
beneficial  interest  in  the  same  was  either  by  way  of  li* 
mitation  in  the  event  of  survivorship,  or  by  absolute  li- 
mitation to  her,  or  else  by  resulting  trust,  as  having 
been  originally  her  property,  vested  beneficially  and  ab- 
solutely in  Hannah  Curtis,  and  passed,  by  her  will,  to 
the  petitioners. 

By  an  Order  made  in  this  matter,  on  the  25th  July 
last,  it  was  ordered  that  the  petitioner.  Layman  Har- 
rison, might  tender  a  proof  against  the  estate  of  the 
bankrupt,  in  respect  of  the  said  sum  of  1500Z.  3/.  per 
cent,  reduced  bank  annuities ;  but  that  the  payment  of 
any  dividend  should  be  postponed  until  further  order, 
with  liberty  for  the  parties  interested  in  the  dividends  to 
apply  to  the  Court  as  they  should  be  advised.  In  pur- 
suance of  this  order,  the  petitioner.  Layman  Harrison, 
had  accordingly  made  proof  for  the  sum  of  1355/.  6s.  3d.; 
and  a  dividend  of  3s.  8d.  in  the  pound  having  been  de- 
clared under  the  said  commission,  the  sum  of  248/. 
9s.  7d.,  being  the  amount  of  the  dividends  in  respect  of 
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1837.       the  said  sum  of  1355/.  6s.  Sd.,  had  been  retained  in  the 
£z  parte       Bank  of  England,  subject  to  the  order  of  the  Court, 
and  aS.        ^he  petition  prayed  that  this  sum  of  248/.  98.  Id.,  and 
all  future  dividends,  might  be  paid  to  the  petitioners. 

Mr.  Anderdon  appeared  in  support  of  the  petition. 

Mr.  Deacon^  on  behalf  of  the  assignees,  submitted  to 
any  order  of  the  Court. 

The  Bankrupt  appeared  in  person  to  oppose  the  pe- 
tition. 

Erskine,  C.  J. — There  is  every  probability,  that 
Hannah  Curtis  became  absolutely  entitled  to  the  sum  of 
1500/.  3/.  per  cent,  reduced  annuities.  There  ought, 
perhaps,  to  be  a  reference  to  the  Registrar,  to  ascertain 
whether  any  other  persons  besides  the  petitioners  are 
interested  in  the  fund;  but  as  the  fund  is  too  small  to 
bear  that  expense,  the  petitioners  may  take  an  order  for 
payment  to  them  of  the  dividends,  without  prejudice  to 
the  rights  of  any  other  person. 

The  other  Judges  concurring,  it  was 

Ordered  accordingly. 
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1837. 
Ex  parte  Isaac  Parses. — In  the  matter  of  Isaac  v^v^w 

PaRKES.  Westminster, 

^^  ^  Nov,  14.  1837. 

iHIS  was  the  petition  of  the  bankrupt  to  annul  the  To  induce  the 
fiat  at  the  costs  of  the  petitioning  creditor,  on  the  ground  a  fiat,  od  the 
that  it  had  been  issued  for  an  illegitimate  purpose.  gestion^that^the 

It  appeared,  from  the  statement  of  the  bankrupt,  that  MtSooiDg^cre- 
in  January  1837  he  had  entered  into  a  treaty  with  Wil-  f,"^;j°JX^°«^ 
liam  Ball  and  Joseph  Walker  to  embark  with  them  as  »?!^®  a  partner- 

-^  ship  nubsuting 

copartners  in  the  business  of  steel-pen  makers,  and  that  ^twecn  the 

*^  *  bankrapt  and 

he  was  to  bring  into  the  concern  the  value  of  200?. —  other  penont, 

the  Court  mutt 

for  90/.  of  which  he  was  to  be  credited,  in  respect  of  a  be  quite  satU- 
large  stock  of  tools  which  he  agreed  to  bring  into  the  was  the  sole 
business, — and  in  respect  of  the  remaining  1 10/.  he  was  petitioning  ere- 
to  be  allowed  for  the  time^  labour,  and  skill  that  he 
should  devote  to  the  benefit  of  the  projected  partnership, 
until  it  should  actually  commence ;  and  if  after  making 
such  allowance,  the  110/.  should  not  be  satisfied,  JSa// 
agreed  to  lend  the  petitioner  a  sum  sufficient  to  make 
up  the  deficiency.  In  pursuance  of  this  agreement, 
premises  in  the  neighbourhood  of  Birmingham  were 
purchased  for  the  purposes  of  the  manufactory  for  the 
sum  of  SOOO/.,  which  sum  was  afterwards  raised  by 
a  mortgage  on  the  premises.  At  the  time  of  entering 
into  this  treaty  for  a  partnership  with  Ball  8c  Walher, 
the  petitioner  was  in  the  employ  of  a  Mr.  Mitchell  at 
Birmingham,  under  articles  to  him,  in  the  same  line 
of  business;  which  engagement  was  known  to  Ball  8c 
Walker;  but,  for  seven  months  aft;er  his  agreement  with 
them,  he  devoted  all  the  time  he  was  not  actually  en- 
gaged in  the  service  of  Mr.  Mitchell  to  the  benefit  of 
the  partnership.  In  July  1837,  Ball  &  Walker  called 
on  the  petitioner  to  advance  the  sum  of  200L,  denying 
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1837.        that  they  had  agreed  to  make  him  any  allowance  for  his 
^"^        stock  of  tools  and  for  his  labour  and  skill  employed  in 

Ex  parte  '-     "^ 

Parses.  establishing  the  manufactory.  This  sum  not  being  paid 
by  the  petitioner.  Ball  &  Walker  formed  the  design  of 
excluding  the  petitioner  from  the  benefit  of  the  partner- 
ship,  and  gave  directions  to  the  workmen  not  to  admit 
the  petitioner  into  the  premises.  They  shortly  after- 
wards filed  a  bill  in  Chancery  against  the  petitioner,  for 
the  purpose  of  having  the  partnership  dissolved,  and  ob- 
tained an  interlocutory  injunction  to  restrain  him  firom 
interfering  in  the  concerns  of  the  partnership.  They 
also  instigated  the  mortgagees  of  the  property  to  issue  a 
writ  of  capias  against  the  petitioner  for  non-payment  of 
the  mortgage-money,  on  which  a  warrant  was  taken  out 
against  the  petitioner  only.  On  the  12th  August  1837 
a  fiat  in  bankruptcy  was  issued  against  the  petitioner  by 
one  of  the  executors  of  the  mortgagee,  which,  the  pe- 
titioner alleged,  was  sued  out  at  the  instigation  of  Ball 
Sc  Walker,  for  the  purpose  of  procuring  a  dissoluton  of 
the  partnership,  and  not  for  the  bond  fide  purpose  of 
making  a  division  of  his  property  amongst  his  creditors. 
The  petitioner  stated,  that  he  was  not  aware  that  any 
money  was  due  from  the  partnership,  which  the  partner- 
ship funds  were  not  equal  to  discharge;  and  that  he  be- 
lieved the  mortgaged  property  was  also  fully  equal  to 
pay  the  money  due  on  the  mortgage ;  and  that  he  himself 
owed  no  private  debts.  That  the  solicitor  to  the  fiat 
was  the  solicitor  of  Ball  &  Walker,  and  the  same  who 
filed  the  bill  in  Chancery  and  issued  the  writ  of  capias 
against  the  petitioner ;  and  that  the  petitioner  verily  be- 
lieved that  the  whole  of  the  proceedings  adopted  against 
him  were  merely  instituted,  for  the  purpose  of  getting 
rid  of  him  as  a  partner.    The  solicitor  to  the  fiat,  and 
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the  petitioning  creditor,  had  made  affidavits  denying  the       1837. 
allegations  in  the  petition.  ^^ 

Paries. 

Mr.  Swanston,  and  Mr.  Anderdon^  in  support  of  the 
petition.  It  is  in  evidence^  that  Ball  &  Walker  had 
formed  a  design  to  deprive  the  bankrupt  of  all  benefit 
of  the  partnership,  and  were  very  active  in  the  prose- 
cution of  this  design  by  the  proceedings,  which  they  not 

* 

only  adopted  themselves  against  the  bankrupt,  but  which 
they  also  instigated  the  mortgagees  to  adopt  against  him. 
In  Ex  parte  Christie  {a),  this  Court  directed  a  commis- 
sion to  be  superseded,  which  had  been  issued  by  one 
partner  against  another,  not  for  the  purpose  of  distri- 
buting the  bankrupt's  effects  among  his  creditors,  but 
for  the  sole  purpose  of  dissolving  the  partnership ;  and 
that  decision  was  confirmed  on  appeal  by  Lord  Chan- 
cellor Brougham.  It  is  true,  that  in  that  case  there  had 
been  the  verdict  of  a  jury,  finding  that  the  dissolution 
of  the  partnership  was  the  sole  object  of  the  petitioning 
creditor  in  suing  out  the  commission.  But  although  we 
have  not  here  the  verdict  of  a  jury,  yet  the  members  of 
this  Court  are  judges  of  fact,  as  well  as  law,  and  are 
quite  competent  to  decide  upon  the  &cts  of  this  case. 
The  facts  are  not  denied.  And  as  to  the  law, — ^it  is 
quite  suflScient  if  the  improper  motive  for  issuing  a  fiat 
is  predominant  in  the  mind  of  the  petitioning  creditor ; 
it  need  not  be  an  exclusive  motive. 

Mr.  BetheU,  and  Mr.  Bird,  who  appeared  for  the  pe- 
titioning creditor  and  the  partners  of  the  bankrupt,  were 
stopped  by  the  Court. 

(a)  2  Deac.  &  C.  465.  488. 
VOL.  iir  D 
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1837.  Erskine^  C.J. — To  justify  the  Court  in  ordering  this 

^T^^       fiat  to  be  annulled,  we  must  be  satisfied  that  the  fiat  was 

£z  parte  ' 

Pabkbs.  issued  for  the  sole  purpose  of  dissolving  the  partnership, 
and  not  for  the  purpose  of  distributing  the  efiects  of  the 
bankrupt.  There  may  be  circumstances  of  suspicion  in 
the  case ;  but  I  own  the  evidence  does  not  quite  satisfy 
me,  that  the  onlj  object  of  the  petitioning  creditor  in 
issuing  the  fiat  was  to  dissolve  the  partnership  between 
the  bankrupt  and  Ball  &  Walker^  without  any  regard  to 
the  distribution  of  the  bankrupt's  effects  towards  the 
satisfaction  of  the  mortgage-deed. 

Sir  John  Cross. — It  appears  to  me  somewhat  extra- 
ordinary, that  the  petitioning  creditor,  who  is  erne  of  two 
trustees,  should  of  his  own  mere  motion  sue  out  a  fiat 
against  Paries  for  the  amount  of  the  mortgage  debt, 
without  previously  demanding  the  payment  of  the  debt 
from  the  two  other  partners.  The  solicitor,  who  issued 
the  fiat,  was  employed  both  by  the  lender  and  the  bor- 
rowers of  the  mortgage-money ;  and  he  might  have  ad- 
vised the  trustee  to  sue  out  a  fiat  in  bankruptcy  against 
the  petitioner,  to  promote  the  object  of  some  of  those 
who  employed  him.  The  bankrupt  swears,  that  direc- 
tions were  given  by  the  two  other  partners  to  exclude 
him  from  the  premises,  on  the  ground  that  he  was  not  a 
partner.  It  seems  to  me  not  necessary  to  come  to  the 
conclusion,  that  the  affidavit  of  the  petitioning  creditor 
is  false ;  but  it  is  sufficient  that  his  main  object  was,  on 
the  suggestion  of  the  solicitor,  to  dissolve  the  partner- 
ship between  the  bankrupt  and  Ball  &  Walker.  Still,  I 
should  be  unwilling  to  come  to  that  conclusion ;  because 
the  solicitor  swears  to  the  contrary.  But  the  effect  of 
his  actions  is  the  best  criterion  we  have  for  judging  of 
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his  motives;  and  it  is  clear^  that  no  bene^t  will  accrue        18S7. 
to  the  petitioning  creditor  from  this  fiat^  but  merely  to      ^^     ^ 
the  two  other  partners.  Parkes. 

Sir  George  Rose. — I  readily  admit,  that  if  I  could 
come  to  the  conclusion  that  this  fiat  was  taken  out  with 
the  sole  object  of  dissolving  the  partnership  entered  into 
by  the  bankrupt  with  Ball  &  Walker,  the  consequence 
would  be  inevitable^  that  the  fiat  must  be  annulled.    But 
although  the  petitioning  creditor  appears  to  be  a  joint 
creditor  of  the  partnership,  I  am  not  prepared  to  say, 
that  the  solicitor  was  not  justified  in  advising  him  to  sue 
out  a  separate  fiat  against  the  bankrupt.    A  main  ques- 
tion in  the  case  is,  was  there  any  precise  term  for  which 
the  parties  agreed  to  continue  partners  ?     If  there  was, 
then  there  might  be  some  pretence  for  saying  that  the 
fiat  was  sued  out  solely  to  dissolve  the  partnership ;  as 
in  that  case  the  object  could  not  be  efiected  by  resorting 
to  the  Court  of  Chancery.     But  there  is  no  pretence  for 
saying  here,  that  there  was  any  term  for  which  the  part- 
nership was  to  be  carried  on ;  and  the  object  of  a  dis- 
solution might  therefore  be  attained  by  a  bill  in  Chan- 
cery, as  well  as  by  a  fiat  in  bankruptcy.     On  the  pre- 
ponderance of  the  evidence,  I  think  the  bankrupt  has 
not  made  out  his  case,  and  therefore  the  petition  must 
be  dismissed* 

Petition  dismissed,  without  costs  as  to  the  pe- 
titioning creditor, — but  with  costs  as  to  the 
bankrupt's  partners. 


d2 
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1837. 


Westminster,  Ex  parte  Brimton. — In  the  matter  of  Broom* 

A'ov.  18,  1837. 

The  Court  wiu  Mr.  SWANSTON,  on  behalf  of  a  solicitor,  who  was 

not  dischaige  a 

Commissioner  one  of  the  Commissioners  named  in  a  country  fiat,  ap* 

named  id  a 

country  fiat  plied  to  the  Court  for  an  Order  that  he  might  be  dis- 

from  acting  ••  ^ 

a  Commis-  charged  from  acting  as  a  Commissioner,  and  that  some 

sioner,  in  order  ,                ,                 .   i      ,           i      •         i             i 

to  be  appointed  Other  gentleman  might  be  substituted;  as  the  assignees 

fiat.     '       ^  were  desirous  of  appointing  him  solicitor  to  the  fiat;  and 

be  preferred  to  act  in  that  character. 


Erskine,  C.  J. — It  appears  to  me,  that  it  would  be  a 
dangerous  precedent,  if  the  Court  were  to  grant  this  ap- 
plication. The  gentleman  has  chosen  to  be  put  upon 
the  list  of  Commissioners  for  his  district,  and  the  Court 
has  nothing  to  do  with  his  subsequent  wish  to  act  as  the 
solicitor  to  any  fiat.  It  might  happen,  that  firom  the 
very  circumstance  of  his  being  a  Commissioner,  the  as- 
signees wished  him  to  act  as  the  solicitor.  Having  ap- 
plied to  be  put  upon  the  list  of  Commissioners,  he  must 
abide  by  that  determination. 

The  other  Judges  concurring, 

Motion  refused. 


Nov.  18  and  21,  ^^  ^"^  matter  01  Aaron  Lees. 

1837. 

The  Court  will   Mr.  bacon  applied  to  the  Court,  on  behalf  of  the 

permit  a  meie 

Yerbal  inaccu-     Northern  and  Central  Bank,  for  an  Order  that  a  fiat  be 

racy  in  the  affi- 
davit of  the  pe-   issued  against  the  bankrupt  on  their  docket  papers,  not- 

titioning  cre- 
ditor to  be  amended ;  and  wiU  not  stay  the  issuing  of  the  fiat,  at  the  instance  of  another  cre- 
ditor competing  for  it,  on  account  of  an  alleged  inegularity  in  the  bond. 
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withstanding  a  previous  application  had  been  made  for  IS37. 
a  fiat  by  another  creditor  at  the  Bankrupt  Office;  on  the  j^  ^ 
ground^  that  the  first  application  was  made  on  an  insuffi-  ^^^' 
dent  affidavit,  which  stated  **  that  Aaron  Lees  justly 
and  truly  indebted/'  omitting  the  word  "  is."  He  urged 
that  this  was  such  a  material  defect,  that  the  office  ought 
to  treat  it  as  no  affidavit.  The  omission  of  the  word  "  is" 
was  of  vital  importance,  and  made  the  docket  irregular ; 
and  it  has  been  decided,  that  the  creditor  who  strikes  the 
first  regular  docket  has  a  right  to  the  fiat ;  JEx  parte 
Stacker  (a).  On  an  affidavit  to  hold  to  bail,  which  al- 
leged that  the  defendant  "  in  justly  indebted  to  this  de- 
ponent," instead  of  ''  is  justly  indebted,"  the  Court  of 
Common  Pleas  held  that  it  was  no  affidavit;  as  no  per- 
jury could  be  assigned  upon  it ;  and  they  discharged  the 
defendant,  on  filing  a  common  appearance;  Reeis  v. 
Groneman{b). 

Mr.  Swanstan,  cantri,  was  stopped  by  the  Court. 

The  Court  held  the  omission  to  be  a  mere  verbal  in- 
accuracy ;  and  made  an  Order,  that,  on  the  first  creditor 
filing  a  proper  affidavit  within  the  space  of  four  days,  he 
might  have  the  fiat. 

Mr.  Bacon  on  this  day  made  another  application  to  November  21. 
the  Court  to  stay  the  issuing  of  the  fiat,  on  account  of 
an  alleged  irregularity  in  the  bond.  The  ground  of  the 
present  application  was,  that  the  description  of  the  bank- 
rupt in  the  docket  struck  by  the  Northern  and  Central 
Bank  was  preferable  to  that  in  the  bond  of  the  other 
party.     The  bankrupt  traded  under  the  firm  of  John 

(a)  1  G.  &  J.  249.  (6)  2  WUs.  224. 
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1897.  lices  &  Co.,  and  was  better  known  by  that  namey  than 
In  re  '^7  ^^^  name  of  Aaron  Lees,  by  which  he  was  merely 
^***  described  in  the  bond.  In  the  docket  papers  struck  by 
the  Bank,  he  was  described  as  ^^  Aaron  Lees,  trading 
under  the  firm  of  John  Lees  &  Co./'  which  description 
was  not  so  likely  to  mislead  creditors,  as  the  other. 
The  fiat  ought  to  be  given  to  that  creditor,  whose 
docket  papers  are  the  most  perfect. 

Ekskine,  C.  J. — I  think  this  Court  ought  not  to  in- 
terfere between  these  two  parties  thus  competing  for  the 
fiat.  If  the  Lord  Chancellor  is  satisfied  with  the  bond, 
we  ought  not  to  stop  the  officer  in  issuing  the  fiat.  The 
officer  is,  in  the  first  instance,  to  judge  of  the  regularity 
of  the  docket  papers ;  and  if  the  fiat  is  improperly  is- 
sued, it  is  then  time  sufficient  for  any  party  to  complain. 

Motion  refused,  with  costs. 


Wtstmtmter,  Re  CrEED. 

Nov,  21,  1837. 

iTie  Court  re-     IN  this  case  Mr.  Bigg  applied  to  the  Court  for  an  Or- 

fiued  to  ioter- 

fere  with  the      der,  directing  the  Commissioners  in  the  country  to  whom 

discretion  of  the    ,      ^  _.  .  /»       i  i 

CommissioDera,  the  fiat  was  directed  to  sign  a  warrant  tor  the  apprehen- 
t^em'^to  si^g^  a  ^^^^  ^^  ^^^  bankrupt,  who,  it  was  sworn,  had  absconded 
JJ^^gjj^QQ  ®f  and  taken  with  him  all  his  property.  It  was  submitted 
had^al^nd^^  *^  ^^^  Commissioners,  that  they  had  authority,  under 

these  circumstances,  to  issue  their  warrant  for  the  bank- 
rupt's apprehension,  under  the  provisions  of  the  6  Geo. 
4.  c.  16.  s.  27.;  but  they  declined  to  sign  a  warrant,  be- 
cause he  had  not  previously  surrendered. 
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Erskine,  C.J. — ^We  cannot  interfere  in  the  matter.       }^]\ 


The  Commissioners  are  well  able  to  judge  what  they         lore 
ought  to  do ;  and  if  you  are  dissatisfied  with  their  con- 
duct, the  only  remedy  you  have  is  to  apply  for  another 
fiat  to  be  directed  to  other  Commissioners. 


Application  refused. 


Ex  parte  Ward. — In  the  matter  of  Ward.  JVutmMiUr, 

*^  Nov,  21  ^  25, 

rri  1837. 

1  HIS  was  a  petition  by  the  bankrupt  to  supercede  a  The  Court  re- 
commission,  which  had  issued  so  far  back  as  the  year  g^e  .  commis- 
1811.    The  bankrupt  stated,  that  aU  the  Commissioners  jTara^^on 
and  the  assignees  were  dead,  and  that  in  the  year  1813  ^tf^^IJJSP^". 
every  creditor  was  paid  20*.  in  the  pound,  leaving  a  sur-  Si^^^*?? 
plus  which  was  handed  over  to  the  bankrupt ;  and  that  he  ^^^Z^  ^0$.  in 

'^  ^   '  the  pound  had 

might  then  have  obtained  his  certificate,  but  he  considered  ^>^.  p«i<i  to  the 

creditors,  and 

it  unnecessary,  as  all  the  creditors  were  paid  in  fiiU.     It  all  the  commis- 
11111  1  11        ftiooen  and  as- 

appeared,  that  the  bankrupt  was  now  about  to  sell  an  signees  were 

equity  of  redemption  in  some  fireehold  property ;  and  an 

objection  was  taken  by  a  conveyancer  to  his  title,  on  the 

ground  that  he  had  not  obtained  his  certificate. 


Mr.  Swanston,  in  support  of  the  petition.  The  bank- 
rupt cannot  make  a  proper  title  to  satisfy  the  purchaser, 
unless  the  commission  is  superseded.  All  the  creditors 
having  received  20s.  in  the  pound,  the  commission  must 
be  considered  as  functus  officio.  [£r<Atn€,  C.  J«  The 
difficulty  is,  that  you  do  not  state  any  one  to  have  been 
served  with  this  petition.]  The  petition  is  not'  served 
on  any  person;  as  the  Commissioners,  the  assignees,  and 
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1837.  most  of  the  creditors  are  deadj  and  the  proceedings  un- 
£x  rte  ^^^  ^^^  commission  have  been  delivered  up  to  the  bank- 
Wabd.  Ynpt  by  the  solicitor  to  the  assignees.  [JErskine,  C.  J. 
Should  you  not  take  out  a  renewed  commission  ?]  It 
would  appear  from  the  case  of  Ex  parte  Hobhes  (a), 
that  a  creditor  is  the  proper  party  to  take  out  a  renewed 
commission ;  and  every  creditor  in  the  present  case  has 
been  paid  in  full.  Advertisements  have  been  inserted 
in  the  newspapers  for  any  creditors  to  come  in,  but  there 
are  none.  The  Court  has  jurisdiction  to  direct  the  pro- 
per officer  to  make  inquiries,  whether  all  the  creditors 
have  not  been  paid  the  whole  amount  of  their  debts ; 
and  if  so,  to  order  the  commission  to  be  superseded. 

Erskinb,  C.  J. — I  do  not  see  how  we  can  interfere  on 
this  occasion,  when  no  other  party  but  the  bankrupt 
himself  is  brought  before  the  Court. 

Sir  G.  Rose. — ^This  Court  cannot  supersede  a  com- 
mission issued  so  long  ago  as  1811  on  the  application 
merely  of  an  uncertificated  bankrupt,  without  any  evi- 
dence to  confirm  the  facts  stated  in  the  petition. 

The  matter  was  directed  to  stand  over  for  a  few  days, 
when 

Vovtmher  25.  Mr.  Swanston  mentioned  it  again  to  day.  It  appears 
from  an  affidavit  made  by  the  solicitor  to  the  assignees, 
that  all  the  bankrupt's  statements  in  his  petition  are  con- 
firmed. It  is  a  hard  thing  upon  him,  after  paying  every 
creditor  in  full,  that  his  title  should  be  thus  kept  in  sus- 
pense.    [Sir  G.  Rose.  I  do  not  see  that  we  can  do  any 

(a)  Buck,  134. 
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thing  more  than  impound  the  proceedings.]  That  would  1837. 
not  relieve  us^  or  touch  the  di£Bculty.  Nothing  will  do  ^^  ^^ 
so,  without  annulling  these  proceedings  or  destroying  Ward. 
their  efiect.  [Sir  «/*.  Cross.  Unfortunately,  the  bankrupt 
swears  merely,  that  all  the  creditors  who  proved  have 
received  20s,  in  the  pound,  saying  nothing  about  the 
daims.  What  became  of  them  ?]  It  appears  from  the 
order  of  dividend  made  in  June  1813,  that  the  sum  of 
2Qf .  in  the  pound  was  ordered  to  be  paid  and  reserved 
upon  both  proofs  and  claims,  and  still  leaving  a  balance 
in  the  hands  of  the  assignees.  I  do  not  press  for  a  su- 
persedeas in  the  first  instance,  but  merely  that  it  may 
be  referred  to  the  officer  of  the  Court  to  inquire  whether 
there  are  any  creditors  whose  debts  have  not  been  paid ; 
as  the  Lord  Chancellor  is  accustomed  to  direct,  in  the 
administration  of  assets  under  a  will. 

Erskine,  C.J. — It  is  difficult  to  find  any  principle, 
upon  which  this  commission  should  be  superseded.  The 
payment  of  SOs.  in  the  pound  is  not,  of  itself,  enough  to 
entitle  the  bankrupt  to  a  supersedeas.  If  that  were  the 
established  rule,  then  it  would  be  no  doubt  proper  that 
an  inquiry  should  be  granted  to  ascertain  that  fact.  But 
m  these  cases  the  interests  of  the  assignees  are  to  be 
considei^d,  as  well  as  those  of  the  bankrupt's  creditors. 
Now,  this  is  an  application  made  by  the  bankrupt  behind 
the  back  of  all  the  parties  who  were  interested  under  the 
commission.  Without  the  consent  of  the  creditors,  or 
the  certificate  of  the  Commissioners,  he  has  not  got  ma- 
chinery sufficient  to  support  the  present  petition;  and 
therefore  I  do  not  think  the  Court  would  be  justified  in 
directing  any  inquiry,  with  the  view  to  a  supersedeas. 


i 
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1837.  Sir  J.  Cross. — I  think  we  should  give  the  bankrupt 

Ex  parte  ^^^^  relief  we  can ;  but  it  does  not  strike  me^  that  the 
Ward.  mere  fact  of  his  having  paid  20^.  in  the  pound  would 
warrant  us  in  superseding  the  commission.  The  peti- 
tioner does  not  state  any  reason  why  he  has  not  before 
this  obtained  his  certificate,  or  applied  to  have  the  com- 
mission superseded.  The  case,  however,  is  a  very  pe- 
culiar one.  Here  is  a  commission  of  nearly  30  years 
standing;  all  the  Commissioners  are  dead;  and  the 
assignees  also  are  dead.  There  are  two  questions,  then, 
that  offer  themselves  to  our  consideration:  Ist.  Whe- 
ther after  so  great  a  lapse  of  time  since  the  order  of 
dividend,  there  is  not  reasonable  evidence  that  all  the 
creditors  have  been  paid  SOs.  in  the  pound;  and  Sdly. 
whether  there  is  not  satis&ctory  evidence  that  the  Com- 
missioners have,  not  indeed  certified  that  fact,  but  signi^ 
fied  as  much  by  the  order  of  dividend.  Without  offering 
a  decided  opinion  on  the  subject,  I  merely  fling  out  these 
suggestions  for  the  consideration  of  the  Court. 

Sir  G.  Rose. — I  do  not  see  any  principle,  that  would 
justify  us  in  superseding  this  commission,  on  the  appli- 
cation of  the  bankrupt  alone;  nor  can  I  imagme  to 
myself,  that  any  difficulty  experienced  by  the  bankrupt 
in  selling  the  property,  which  he  chose  to  purchase 
without  obtaining  his  certificate,  would  afford  a  sufficient 
reason  for  our  complying  with  the  prayer  of  this  petition. 
By  superseding  the  commission,  it  is  very  possible  that 
some  parties  might  be  seriously  damnified.  The  assig- 
nees, or  their  representatives,  would  be  answerable  for 
all  their  acts  done  under  the  commission.  The  creditors 
who  have  not  proved  would  be  barred  by  the  Statute  of 
Limitations.     It  is  not  enough  to  tell  us,  that  HOs.  in 


Ward, 
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the  pound  has  been  paid.  There  may  be  creditors  1^^^* 
whose  debts  may  carry  interest,  and  who  would  thus  be  £x  parte 
entided  to  something  more  than  SOs.  in  the  pound. 
There  is  no  adequate  object,  as  appears  to  me,  for  su- 
perseding the  commission ;  for  the  bankrupt  might  easily 
procure  the  commission  to  be  renewed,  and  then  obtain 
his  certificate  in  the  usual  course.  As  there  is  another 
remedy,  therefore,  for  the  bankrupt  to  pursue  in  this 
case,  the  Court  can  make  no  Order  on  the  present  peti- 
tion. 

No  Order  made. 


Ex  parte  William  Bailey  the  elder — In  the  matter  of 
William  Bailey  the  elder,  and  William  Bailey 

the  younger.  November  23. 

rp  .  1837. 

1  HIS  was  the  petition  of  William  Bailey  the  elder,  if  the  bank- 
praying  to  be  discharged  from  an  arrest  for  debt,  or  ffl!,"  U  Si 
that  the  plaintiff  in  the  action  might  be  ordered  to  cause  J{J>™^ 'he 
an  exaneretur  to  be  entered  on  the  bail-piece;  under  the  Commissioner 

r         '  indorses  no  pro- 

followinff  circumstances: —  ^^^^^  ®°  **" 

°  summons,  the 

In  October  1836,  a  joint  fiat  was  issued  against  both  bankrupt  is  not 

protected  from 

the  bankrupts;  and  the  6th  December  following  was  the  arrest,  although 

he  may  previ- 

meedng  appointed  for  their  last  examination,  which  the  ously  to  being 

^  ,     ,  ,  arretted  have 

Commissioner   adjourned    to    the    23d    December,   on  obtained  an  ap- 
which  day  the  Commissioner  adjourned  the  last  exami-  Sie  Commis- 
nation  sine  die,  but  made  no  indorsement  on  the  bank-  Ji^finLh'hts  last 
nipt's  summons,  to  protect  him  from  arrest.     On  a  sub-  ^*Qji*^rtf!°Whe. 
sequent  application  made  by  the  bankrupts,  on  the  9th  ^^f^  f**®  ^?"" 

^  *^*  ^  *     '  missioner  has 

the  power,  after 
such  an  adjoomment,  to  indorse  a  protection,  on  any  subsequent  attendance  of  the  bankrupt. 

The  rule  protecting  an  uncertificated  bankrupt  from  costs  applies  only  to  petitions  to  annul 
the  fiat. 
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18S7.        June  1837,  the  Commissioner  appointed  the  ZSrd  June 
^^^^^^^        i837,  for  the  last^  examination  of  the  bankrupts,  of 

£x  parte 

Bailey.  which  due  uotice  was  given  in  the  Gazette ;  but  still  no 
indorsement  was  made  by  the  Commissioner  on  the 
bankrupt's  summons.  It  was  in  this  interval,  namely, 
on  the  19th  June,  that  the  petitioner  was  arrested  in  an 
action  for  debt,  to  which  he  put  in  bail  for  100/.  On 
the  23rd  June  1837,  the  petitioner  attended  before  the 
Commissioner,  and  was  examined ;  when  the  examina- 
tion was  adjourned  to  the  5th  July,  on  which  day  the 
examination  was  again  adjourned  to  the  ]£th  July,  when 
it  was  further  adjourned  to  the  6th  November.  On 
each  of  these  occasions  the  usual  protection  was  indorsed 
on  the  bankrupt's  summons. 

On  the  24th  June  1837,  the  petitioner  took  out  a 
judge's  summons  for  the  plaintiff  to  show  cause  why  the 
bul-bond  should  not  be  delivered  up  to  be  cancelled. 
This  summons  was  returnable  on  the  26th  June ;  when 
Mr.  Baron  Gumey  refused  to  interfere,  on  the  ground 
that  the  petitioner  could  not  produce  any  protection 
from  the  Commissioner  at  the  period  of  the  arrest;  but 
he  made  an  order  that  the  petitioner  should  have  five 
days  allowed  him  to  put  in  special  bail,  on  paying  the 
costs  of  the  proceeding.  The  petitioner  accordingly  put 
in  special  bail,  and  the  plaintiff  afterwards  declared  in 
the  action. 

Mr.  StoanstoTif  and  Mr.  Teed,  in  support  of  the  peti- 
tion, referred  to  the  117th  and  118th  sections  of  the 
6  Geo.  4.  c.  16.  By  the  118th  section  the  Commis- 
sioners are  empowered,  at  the  time  appointed  for  the 
last  examination  of  the  bankrupt,  or  any  enlargement  or 
adjournment  thereof,  to  adjourn  such  examination  sine 
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die,  and  the  bankrupt  is  declared  to  be  free  from  arrest        18S7. 
or  imprisonment  for  such  time,  not  exceeding   three 
calendar  months,  as  they  shall  by  indorsement  upon       Bailsv. 
such  summons  appoint    This  is  the  first  statutable  pro- 
vision, which  gave  the  Commissioners  power  to  adjourn 
the  examination  sine  die:  and  it  became  then  an  incidental 
practice,  that  after  the  examination  was  adjourned  sine 
die,  the  Commissioners  appointed  another  day.     The 
117th  section  of  the  act  declares,  that  the  bankrupt  shall 
be  free  from  arrest  or  imprisonment  by  any  creditor,  in 
coming  to  surrender  during  the  forty-two  days,  and  such 
further  time  as  shall  be  allowed  him  for  finishing  his 
examination;   provided  he  was  not  in  custody  at  the 
time  of  such  surrender.     We  contend,  on  the  part  of 
the  bankrupt,  that  the  period  during  which  his  exami- 
nation  was   adjourned  sine  die  was   **  further  time," 
within  the  meaning  of  the  last  section.    It  is  true,  the 
Commissioners  did  not  indorse  the  bankrupt's  summons, 
when  his  examination  was  adjourned  sine  die;  but  it  is 
unnecessary  to  argue,  that  it  is  either  the  indorsement, 
or  the  summons,  that  protects  the  bankrupt ;  it  is  clear 
that  it  is  neither  the  one,  nor  the  other,  but  the  statute. 
The  giving  the  indorsement,  or  withholding  it,  does  not 
in  any  way  afiect  his  protection  from  arrest.    lErshine, 
C.  J.    The  indorsement  on  the  summons  is  evidence  of 
the  &ct,  although  that  alone  does  not  give  the  protec- 
tion.   Under  the  118th  section,  I  take  it,  there  must  be 
an  indorsement  to  give  a  protection.    The  protection 
under  the  117th  section  is  wholly  independent  of  any 
indorsement  of  the  Commissioners.     Then   the  only 
question  is,  whether  a  mere  appointment  of  the  Commis- 
sioner on  the  9th  June,  for  the  bankrupt's  examination 
on  the  23rd,  is  sufiicient  to  give  the  bankrupt  a  protec- 
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1887.       tion  during  the  whole  of  that  interval.]    Supposing  that 
^"^       the  Commissioner  had  adjourned  the  examination  from 

El  parte  " 

Bailey.  December  to  the  9th  June^  and  had  then  adjourned  it  again 
to  the  £Sd  June,  would  not  the  bankrupt,  in  that  case, 
have  been  protected?  We  are  not  contending,  that  if 
the  Commissioner  had  appointed  a  private  meeting  for 
examining  the  bankrupt,  an  appointment  of  this  descrip- 
tion would  have  given  the  bankrupt  a  protection.  But 
here  the  Commissioner  appointed  a  public  meeting,  for 
the  express  purpose  of  the  bankrupt  passing  his  last 
examination.  [Sir  J,  Cross.  Was  there  a  summons 
issued  in  the  present  instance?  For  the  bankrupt  is  not 
bound  to  attend  without  a  summons.]  That  may  be  the 
case  in  the  original  proceedings  under  the  fiat.  But  if 
we  show,  that  the  bankrupt  knew  of  the  appointment, 
and  that  it  was  made  by  the  Commissioner  at  the  bank- 
rupt's own  instance,  this  would  be  tantamount  to  a 
summons  being  served  upon  the  bankrupt.  He  applied 
to  the  Commissioner  to  be  permitted  to  pass  his  last  ex- 
amination, and  notice  was  given  him  of  the  meeting  ap- 
pointed  for  that  purpose.  By  the  terms  of  the  116th 
section  of  the  Bankrupt  Act,  the  bankrupt  is  at  liberty 
*'  at  all  seasonable  times  before  the  expiration  of  the 
forty-two  days,  or  such  further  time  as  shall  be  allowed 
him  to  finish  his  examination,  to  inspect  his  books, 
papers,  and  writings,"  for  the  purpose  of  making  out  the 
accounts  of  his  estate.  Now  this  purpose  would  be  de- 
feated, if  any  creditor  might  arrest  the  bankrupt  in  the 
interval  between  the  time  of  the  Commissioner  making 
the  appointment,  and  the  day  fixed  for  the  last  examina- 
tion. [Erskine,  C.  J.  The  act  says,  that  the  Commis- 
sioners cannot  give  the  bankrupt  protection  for  more  than 
three  calendar  months,  after  an  adjournment  sine  die.] 


Bailby. 
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[Sir  G.  JRase*  The  Commissioner  also  himself  names  the  18^7. 
day,  in  the  first  instance^  for  an  adjournment  of  the  ex-  ^^  ^^^^ 
amination^  unless  he  adjourns  it  sine  dieJi  Although 
the  adjournment  sine  die  might  not  protect  the  bank- 
rupt, before  the  Commissioner  had  appointed  a  definite 
time  for  the  examination;  yet  when  the  adjournment 
sine  dief  which  was  at  first  indefinite,  had  afterwards  be- 
come definite,  the  bankrupt  was,  from  that  moment,  en- 
titled to  his  protection.  It  is  not  necessary  that  the 
period  of  time,  for  the  adjournment  of  the  bankrupt's 
last  examination,  should  be  continuous  firom  the  end  of 
the  forty-two  days.  [Sir  G,  Rose.  When  the  adjourn- 
ment in  December  was  sine  die,  what  reason  is  there  for 
saying,  that  that  was  giving  time  till  June  ?]  [Erskinej 
C*  J.  My  view  of  the  case  is,  that  after  an  adjournment 
sime  die,  the  Commissioners  have  no  power  to  give  the 
bankrupt  a  protection  for  more  than  three  months  fi'om 
the  time  of  such  adjournment.]  We  submit,  that  after 
an  adjournment  siTie  die,  the  Commissioners  have  still 
power  to  take  the  bankrupt's  last  examination,  and  to 
^ve  such  time  as  may  be  sufficient  for  that  purpose. 
The  Commissioner,  on  the  9th  June,  by  appointing  a 
meeting  for  the  23rd  June  to  take  the  bankrupt's  last 
examination,  did,  in  efiect,  give  the  bankrupt  further 
time  for  finishing  his  examination,  within  the  meaning 
of  the  117th  section  of  the  Bankrupt  Act.  There  is  no 
pretence,  that  the  creditor  who  arrested  the  bankrupt 
was  not  aware  of  the  ajdoumment  of  the  examination* 

Mr.  Anderdon,  contrct,  was  stopped  by  the  Court. 

Erskike,  C.  J. — The  Court  is  of  opinion,  that  the 
bankrupt's  application  cannot  be  acceded  to.     The 
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1837.  117th  section  declares,  that  the  bankrupt  shall  be  only 
Ex  parte  ^^^^  f^^™  arrest  "  during  the  said  forty-two  days,  and 
such  further  time  as  shall  be  allowed  him  for  finishing 
his  examination.*'  It  is  quite  clear,  therefore,  that  the 
legislature,  by  thus  expressing  itself,  was  contemplating 
one  protection  for  the  forty-two  days,  and  such  conti- 
nuous time  as  the  Comissioners  might  allow*  The  sub- 
sequent sections  do  not  alter  this  construction.  The 
1 18th  section  gives  the  Commissioners  power  to  adjourn 
the  examination  sine  die;  a  provision,  which  was  in- 
tended to  remedy  the  evils  that  might  arise  firom  continu- 
ous fruitless  adjournments.  But  the  legislature,  cautious  to 
prevent  the  abuses  which  might  arise  if  an  adjournment 
sine  die  gave  the  bankrupt  a  protection  from  arrest  for 
an  unlimited  period,  expressly  declares  that  the  protec- 
tion shall  not  exceed  three  calendar  months.  It  has 
been  contended,  that  the  subsequent  appointment  of  a 
special  day  for  the  bankrupt's  examination  brought  the 
case  again  within  the  1 17th  section,  and  that  such  appoint- 
ment was  the  allowance  of  further  time,  within  the  mean- 
ing of  that  section.  It  appears  to  me,  however,  that  the 
117th  section  will  not  bear  the  interpretation  contended 
for.  Suppose  the  bankrupt  had  been  arrested  after  the 
adjournment  sine  die,  and  before  the  fixing  a  day  for  his 
last  examination;  then,  according  to  the  argument,  he 
would  have  been  entitled  to  be  discharged,  as  soon  as  a 
day  was  fixed  for  his  last  examination.  But  I  think  this 
is  contrary  to  the  meaning  of  the  act;  and  that,  in  the 
present  instance,  the  bankrupt  was  only  protected  eundo, 
morando,  et  redeundo. 

Sir  J.  Cross. — My  first  impression  was,  that  the  bank- 
rupt was  protected  from  arrest,  on  the  ground  that  the 
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adjoaminent  rine  die  was  giving  further  time  by  an  in-        1^37. 
definite  adjournment ;  but  I  am  now  of  a  different  opi-       ^^     ^^ 
nion«    And  I  think  that  the  circumstances  of  the  case       I^ahsy. 
are  against  the  application,  independently  of  the  law. 
When  the  Commissioner  adjourned  the  bankrupt's  exa- 
mination sine  die,  he  made  no  indorsement  on  the  bank- 
rupt's summons;  which  shows  that  he  did  not  think  very 
fitvorably  of  the  bankrupt's  conduct      The  bankrupt 
then  lies  by  for  half  a  year ;  and  just  before  the  arrest,  he 
asks  the  Commissioner  to  appoint  a  day  for  finishing  his 
examination;  and  then,  upon  being  arrested,  he  turns 
round  on  the  plaintiff,  and  insists  on  his  exemption  from 
arrest.     This,  I  own,  appears  to  me  very  like  a  contriv- 
ance of  the  bankrupt  to  defeat  the  writ* 

Sir  George  Rose. — This  petition,  on  the  fisice  of  it, 
carries  with  it  its  own  dismissal.  The  strongest  argument 
in  fiivor  of  the  application  was,  that  unless  the  adjourn- 
ment in  June  was  held  to  be  '^  further  time,"  within  the 
meaning  of  the  117th  section,  the  bankrupt  would  lose 
the  benefit  of  the  1 16th  section,  which  declares  that  he 
shall  be  at  liberty,  during  the  further  time  that  may  be 
allowed  him  to  finish  his  examination,  to  inspect  his 
books  and  papers  for  making  out  his  accounts.  But 
this  consequence  does  not  necessarily  follow.  The  act 
of  parliament  contemplates  two  cases :  1st,  where  the 
bankrupt  passes  his  last  examination;  2dly,  where  he 
does  not.  The  117th  section  provides  for  the  first  case ; 
and  I  ask  any  one  conversant  with  the  practice  in  bank- 
ruptcy, whether  the  expression  ^'  further  time"  in  that 
section  has  not  always  been  understood  to  mean  some 
continuous  period  afler  the  42d  day ;  and  whether  the 
practice  of  allowing  further  time  is  not  with  a  view  of 

VOL.  m  E 
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1837.  granting  a  definite  time ;  and,  when  further  time  is  ap- 
^T'^'^^  plied  for  and  granted,  whether  the  practice  has  not  al- 
Bailey.  ways  been,  to  put  an  indorsement  to  that  effect  on  the 
bankrupt's  summons?  After  an  adjournment  sine  die, 
the  118th  section  expressly  limits  the  bankrupt's  pro- 
tection to  a  period  of  three  months ;  and,  in  this  case^ 
that  protection  was  withheld  by  the  Commissioner,  as  he 
omitted  to  indorse  the  summons.  It  would  be  of  most 
mischievous  consequence,  if,  when  such  protection  is 
purposely  withheld  by  the  Commissioner,  the  subsequent 
appointment  of  a  day  for  the  further  examination  of  the 
bankrupt  was  to  have  the  effect  of  interposing  a  protec* 
tection,  after  so  great  a  lapse  of  time  from  the  adjourn- 
ment sine  die.  This  appears  to  me  quite  contrary  to  the 
intention  of  the  legislature,  and  the  language  of  the  act. 
And  I  think  it  is  very  questionable,  after  an  adjourn- 
ment sine  die,  without  any  protection  indorsed  on  the 
bankrupt's  summons,  whether  the  Commissioner  has  any 
power  afterwards  of  indorsing  a  protection,  on  the  oc- 
casion of  any  subsequent  attendance  of  the  bankrupt. 

Mr.  Anderdon  applied  for  costs  against  the  bankrupt. 

Mr.  Teed.     It  is  not  usual  to  give  costs  against  an 
uncertificated  bankrupt. 

Erskine,  C.  J.^ — Is  an  uncertificated  bankrupt  to  be 
free  from  costs,  whatever  may  be  the  application  which 
'  he  thinks  proper  to  make  to  the  Court?  The  rule  pro- 
tecting a  bankrupt  from  costs  applies  only  to  a  petition 
to  annul  the  fiat  Who  is  to  pay  the  costs  in  this  case, 
if  the  bankrupt  does  not  ?  The  respondent  is  a  stranger 
to  the  fiat. 

Petition  dismissed,  with  costs. 
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1837. 


£z  parte  Dolly. — In  the  matter  of  Bowerman. 

Westmin$ter, 

This  was  the  petition  of  a  mortgagee  of  an  estate  of  ^J|^'^  ^^^^  -^  " 
the  bankrupt,  calling  on  the  assignees  to  complete  the  °°  ^*"h'°mi^ 
sale  of  the  estate^  by  executing  the  conveyance  to  the  ^^  »"^  ^« 
purchaser,  and  on  the  purchaser  to  pay  the  purchase-  nounced  by  the 

'^  .  ^  tr  J  tr  Court,  the  Court 

money ;  and  praying,  that  so  mu^h  of  the  purchase-money  win  not  enter- 

g^     tain  an  applict* 

might  be  paid  over  to  the  petitioner,  as  would  be  sum-  tioo  to  vary  the 

•     ^  A         ^«  r    u*  A  minutes;  the 

cient  to  satisfy  nis  mortgage.  proper  courae 

It  appeared,  that  there  was  a  second  mortgage  on  the  dbsatisfiedwith 
property,  and  that  the  estate  had  been  put  up  to  sale  by  {o^toIy 'fw  a^ 
auction  in  two  separate  lots,  one  of  which  had  beeii  '«"*»«»"°K* 
bought  by  a  Dr.  Wootton,  and  the  other  by  a  Mr.  Brovm. 
All  the  parties  interested  appeared  before  the  Court  on 
the  18th  July  last,  when  an  Order  was  made,  on  the 
statement  of  the  petitioner,  and  on  affidavits  filed  on 
behalf  of  one  of  the  purchasers,  whereby  it  was  ordered 
(amongst  other  things)  that  both  the  purchasers  should 
pay  into  Court  the  amount  of  their  respective  purchase* 
monies,  without  interest ;  and  that  the  costs  of  the  pe* 
titioner,  of  the  two  purchasers,  and  of  the  second  mort- 
gagee should  be  pmd  out  of  the  purchase-money,  and 
the  costs  of  the  assignees  out  of  the  bankrupt's  estate. 

Mr.  Swanston,  on  behalf  of  the  assignees,  now  ap- 
plied to  vary  the  minutes  of  the  Order,  by  introducing 
in  it  a  direction,  that  the  costs  of  the  assignees  occa- 
sioned by  the  sale  of  the  property  should  be  paid  out 
of  the  purchase-money. 

The  Court,  after  conferring  with  the  Registrar,  said, 
that  as  such  appeared  to  be  the  practice,  a  direction  to 
that  effect  might  be  inserted  in  the  Order. 

e2 
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1837.  Mr.  Deacon^  on  behalf  of  the  second  mortgagee,  then 

Ex  parte  ^PP^^cd  to  the  Court  to  reconsider  the  minutes,  as  to  the 
Dolly.  payment  of  the  purchase-money  by  the  purchaser^  with- 
out interest ;  on  the  ground,  that  the  contents  of  the 
affidavit  made  by  the  purchaser,  (on  the  statement  of 
which  the  direction  in  the  order  was  founded,  as  to  the 
non-payment  of  interest,)  were  not  known  to  the  second 
mortgagee,  when  the  Order  was  pronounced  by  the 
Court.  He  was  desired  to  say,  that  the  statement  in 
the  affidavits  as  to  the  delay  in  completing  the  purchase, 
and  the  appropriation  of  the  purchase-money,  could  be 
satisfactorily  answered ;  and  that  the  second  mortgagee 
would  be  materially  affected,  if  both  these  purchasers 
were  to  pay  no  interest  from  the  day  on  which  their 
respective  purchases  were  to  be  completed;  as  there 
would  not,  in  that  case,  be  sufficient  from  the  proceeds  of 
the  sale  to  satisfy  the  claim  of  the  second  mortgagee. 
As  the  minutes  of  the  Order  were  now  brought  before 
the  Court  by  the  assignees,  the  Court  perhaps  would 
feel  themselves  justified  in  reconsidering  them,  so  as  to 
do  substantial  justice  to  all  parties.  And  as  the  minutes 
contained  a  reservation,  that  any  of  the  parties  might 
apply  to  the  Court  in  the  matter  as  they  should  be  ad- 
vised, the  inference  was,  that  the  minutes  were  not  to 
be  considered  final  and  conclusive.  The  Court  was  not 
so  tied  up,  as  to  its  rules  of  practice,  that  it  could  not 
vary  the  minutes,  to  prevent  injustice  being  done  to  any 
party. 

The  Court  said,  (Sir  J.  Cross  dissent.)^  that  the  se- 
cond mortgagee  ought  to  have  been  prepared,  on  the 
former  occasion,  to  support  his  objection  to  the  disallow- 
ance of  interest  on  the  purchase-money ;  that  as  there 
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was  no  variation  between  the  minutes  and  the  Order 
that  was  pronounced  on  the  former  hearing,  the  mi- 
nutes could  not  be  altered ;  and  that  the  only  remedy 
of  the  second  mortgagee  was,  to  present  a  petition  for 
re-hearing. 


18S7, 


£z  parts 

DOLLT. 


Mr.  Rogers  appeared  for  the  petitioner,  the  first  mort- 
gagee. 

Mr.  Bethellf  and  Mr.  E.  Moniagu^  for  the  principal 
purchaser. 

Mr.  Sturgeon,  for  the  other  purchaser. 


In  the  matter  of  Diack. 

Mr.  KEENEy  on  the  part  of  the  bankrupt,  moved 
for  an  Order  to  commit  a  party  of  the  name  of  Welch  to 
the  prison  of  the  Fleet,  for  not  paying  to  the  bankrupt 
the  costs  of  a  petition,  pursuant  to  a  former  Order  of 
the  Court ;  by  which  it  was  directed  that  the  costs  should 
be  paid  to  the  bankrupt,  or  Thotnas  Oliver ^  his  solicitor. 
The  motion  was  founded  on  an  affidavit  that  Welch  had 
been  served  with  the  usual  four  day  Order,  and  that  on 
the  18th  November  the  bankrupt  served  him  with  a  pe- 
remptory Order,  and  at  the  same  time  personally  de- 
manded the  payment  of  the  eosts.  There  was  also  an 
affidavit  of  Oliver ,  that  he  had  not  received  the  amount. 


Nov.  25,  1837. 

Where  costs  are 
directed  to  be 
paid  to  A,,  or 
ids  solicitor,  a 
personal  de- 
msod  by  il.  alone 
is  sufficient  to 
ground  an  ap- 
plication for  a 
comroital  of  the 
party,  for  non- 
payment of 
them. 


The  Court  inquired  whether  the  affidavit  stated  that 
a  demand  had  also  been  made  by  Oliver:  but,  on  con- 
sideration, thought  the  demand  by  the  bankrupt  was  suf- 
ficient, and  granted  the  application. 
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1838.        £3^  pj^^^  Thomas  Fenn  Addison  and  William  Wash- 
Westmintitr        BOURN. — In  the  matter  of  John  Beard,  and  John 

Ja«iwry  16.  BlOUNT  HeRBERT. 

toid^i^'oi^^thi"  This  was  the  petition  of  creditors  under  a  trust  deed, 
25th  February    iq  annul  the  fiat.  Under  the  following  circumstances. 

execute  a  deed  ^ 

of  assignment  to      The  bankrupts,  on  the  1st  November  1836,  entered 

trastees,  for  the  ^ 

benefit  of  their    into  partnership  as  timber  and  coal  merchants  at  Glou- 

creditore.     On 

the  25th  March,  cester,  Beard  having  previously  carried  on  the  same 
issues  against  business  on  his  own  account.  In  the  course  of  BearcTs 
lOth  August  a  separate  trading  he  incurred  a  debt  to  Bunnelaw,  the 
!l!  &  b!  *^he'*  petitioning  creditor,  for  goods  sold  and  money  lent,  for 
^d^^Mt^  which  he  gave  him  three  bills  of  exchange,  which  were 
biStfeTonthJ  dishonoured;  and  on  the  17th  January  1837  Dunnehw 
pound  of  B.*g    obtained  firom  Beard  another  bill  purporting  to  be  the 

infancy;  but  it  r     r  o 

appearing  that   joint  acceptance  of  the  bankrupts  for  the  sum  of  200/., 

he  was  also  an 

infant  at  the       the  Consideration  for  which,  as  alleged  by  Dunnehw. 

date  of  the  trust 

deed :  Held,  was  the  three  bills  which  had  been  so  dishonoured  by 
had  no  loau  Beard.  The  petitioners,  however,  charged  that  this  bill 
thlit even  i"  they  ^^^  accepted  by  Beard  alone,  without  the  knowledge  or 
ditors,Xey^^*  privity  of  Herbert^  and  upon  some  accommodation  trans* 
Snto* annul**  *^ction  between  Beard  and  Dunnelow,  and  not  in  con- 
the  joint  fiat,  till  gideration  of  the  three  dishonoured  bUls.     On  the  26th 

they  got  rid  of 

the  previous       February  1837  Beard  &  Herbert  executed  a  deed  of 

separate  fiat. 

Qutere,  whe-  trust,  by  which  they  assigned  over  all  their  estate  and 

ther  a  joint  fiat 

is  invalid,  be-     efiects  to  the  petitioners,  in  trust  for  themselves  and  the 

cause  one  of  the  /•    n        »        rr 

parties  against  Other  Creditors  of  Beard  Si  Herbert;  and  on  the  27th 
sued  is  attainted  February  Beard  executed  an  assignment  of  his  separate 
*  Qtuere,  whe-  estate  to  trustees,  for  the  benefit  of  his  separate  creditors. 
mU^io,^«''JI^"  On  the  25th  March  1837  a  separate  fiat  issued  against 
S^n^Tand  idju-  ^^«^^-  On  the  7th  August  1837  Beard  was  convicted 
dicate  upon,  a  ^t  the  Gloucester  Assizes  of  uttering  forged  bills  of  ex- 
fiat,  although 
Issued  against  an  uncertificated  bankrupt. 
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diange,  and  was  sentenced  to  be  transported  for  life.        1838. 
On  the    10th  August   1837    a   joint  fiat  was    issued      _ 

£x  pArt6 

against  Beard  &  Herbert^  on  the  opening  of  which  the       Addison 

ftnd  another. 

petitioners  attended  before  the  Commissioners  and  pro- 
tested against  the  validity  of  the  fiat,  as  well  on  the 
ground  that  there  was  not  a  good  petitioning  creditor's 
debt,  as  on  the  ground  of  Beard  being  an  attainted 
felon,  and  the  alleged  minority  of  Herbert;  but  the 
Commissioners  adjudged  them  both  to  be  bankrupts. 
The  petitioners  stated,  that  at  the  time  of  the  issuing  of 
the  fiat,  they  had  got  in  and  realized  to  a  considerable 
extent  the  produce  of  the  partnership  estate  of  Beard  & 
Herbert^  and  were  about  to  declare  a  dividend,  when 
they  were  prevented  by  the  issuing  of  the  fiat.  A  sepa- 
rate fiat  had  also  been  issued  against  Beard,  which  pre- 
vented the  execution  of  the  trusts  under  the  assignment 
of  Beards  separate  estate ;  but  a  dividend  of  his  separate 
estate  had  been  declared  under  this  fiat  for  the  benefit  of 
his  separate  creditors. 

The  petitioners  prayed,  that  the  joint  fiat  might  be 
annulled,  at  the  costs  of  the  petitioning  creditor. 

Mr.  Swansian,  and  Mr.  Keene^  in  support  of  the  peti- 
tion. First,  with  respect  to  the  objection  on  the  ground 
of  the  infiincy  of  Herbert.  It  has  been  decided  iii  the 
case  o{  Behon  v.  Hodges  {a),  that  a  commission  of  bank- 
rupt issued  agidnst  an  infant  is  not  merely  voidable,  but 
absolutely  void.  [Sir  G.  Rose.  If  the  separate  fiat 
against  Beard  was  issued  within  six  months  after  the 
date  of  the  trust  deed,  and  the  deed  is  void  as  against 
Beard,  it  is  void  also  as  against  Herbert.  Your  title 
was  destroyed  by  the  separate  fiat]     Although  the  as- 

(a)  9  Bing.  365. 
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1858.        signees  of  Beard  under  the  fiat  can  annul  the  trust  deed 


£z  parte      ^  against  him,  still  they  cannot  do  so,  as  against  Her- 


Addisov 
and  another. 


bert. 


Mr.  Bethellj  who  appeared  for  the  petitioning  credi- 
tor, here  observed,  that  it  was  sworn  that  Herbert  was 
an  infant  at  the  date  of  the  trust  deed,  as  appeared  by 
the  affidavit  of  his  own  mother. 

Mr.  Swanston.  It  is  stated  in  one  of  our  affidavits, 
that  on  the  trial  of  an  action  agfdnst  Beard  &  Herbert, 
in  which  the  latter  pleaded  his  infancy,  it  was  proved 
that  he  obtained  a  license  of  marriage  in  September 
1834,  upon  which  occasion  he  swore  that  he  was  then 
twenty-one  years  of  age,  and  that  the  jury  gave  a  verdict 
against  the  infancy.  The  verdict  of  a  jury  is  therefore 
stronger  on  this  point,  than  a  mere  affidavit.  [Sir  J. 
Cross.  That  was  res  inter  alios  acta."]  Another  obgec* 
tion  is,  that  before  the  fiat  issued.  Beard  was  attainted 
of  felony.  Now,  though  an  attainder  may  in  some 
cases  not  afifect  the  property,  yet  it  affects  the  per- 
son, of  the  felon,  so  as  to  render  a  fiat  in  bankruptcy 
wholly  inoperative  against  him.  Ex  parte  Bullock  (a), 
and  Coppin  v.  Gunner  (ft),  are  sometimes  cited  against 
this  proposition ;  but  they  rather  make,  and  especially  the 
last-mentioned  case,  in  favour  of  it;  for  though  leave 
was  there  given  to  charge  a  felon  convict  with  civil 
process,  the  Court  made  it  a  condition  that  the  phun- 
tifi*  should  not  sue  out  execution  against  the  person 
of  the  felon.  In  JUacdonald's  case  (c),  where  an  appli- 
cation was  made  to  discharge  the  civil  process,  with 

(a)  14  Ves.  452.  (6)  2  Lonl  Raym.  1572. 

(c)  Foit.  C.  L.  61. 
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which  an  attdnted  felon  stood  charged^  on  the  ground       18.^8. 
of  an  intention  in  the  Crown  to  pardon  him.  the  Court      ^^r"""^ 

*  '  Ex  parte 

declined  giving  any  opinion  on  the  main  question,  be-       Addison 

and  another. 

cause  the  pardon  had  not  passed  the  Great  Seal.  But 
in  Foxworthy*8  case  (a),  where  an  attainted  felon  had 
pleaded  a  pardon,  which  was  allowed  by  the  Court  of 
King's  Bench,  and  a  creditor  moved  to  charge  him  with 
a  civil  action,  as  in  custody  of  the  marshal,  the  Court  re- 
fused the  motion;  as  it  would  defeat  the  effect  of  the 
pardon  (ft). 

Another  objection  to  the  validity  of  the  fiat  is,  that  the 
acceptance  was  given  by  Beard  to  Dunnelow,  without  the 
authori^  or  privity  of  Herbert, 

Mr.  TunsSf  who  appeared  for  the  assignees,  and  Mr. 
BetkM,  for  the  petitioning  creditor,  were  stopped  by 
the  Court 

Erskine,  C.  J. — If  the  petitioners  could  show  that 
they  had  any  interest,  so  as  to  entitle  them  to  present 
this  petition,  the  Court  would  take  the  various  objections 
that  have  been  urged  against  the  validity  of  the  fiat  into 
mature  consideration.  It  is  a  rule  in  bankruptcy,  that 
the  Court  will  not  interfere  to  annul  a  fiat,  unless  on  the 
application  of  the  bankrupt,  or  a  creditor,  or  some  per- 
son interested  in  removing  the  fiat  out  of  the  way.    But 

(a)  2  Ld.  Raym.  848. 

(()  Mr.  Justice  Fatur,  in  a  note  subjoined  to  the  case  of  Mfmu  Mae* 
Stmaldt  says, "  Tbe  role  in  FoitsorCAy's  case  seems  to  have  been  overhastyt 
and  the  reasons  on  which  it  is  grounded  appear  to  me  to  be  inconcluiive ; 
thai  in  Cappin  v.  Gumur  seems  more  equitable,  since  it  secured  to  the  de- 
fendant tbe  benefit  of  his  pardon,  without  prejudice  to  the  plaintiff,  who 
might  resort  for  satisfiBiction  to  the  efiects  of  the  defendant,  if  he  could  find 
any."— Fost.  C.  L.  62. 


I 
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1838.  the  petitioners  here  have  no  interest  to  give  them  a  locus 
^^^  standi,  on  a  petition  to  annul  the  joint  fiat.  They  allege, 
Addison      that  they  are  aggrieved  by  the  joint  fiat,  because  it  pre- 

and  anotber* 

vents  their  acting  under  the  trust  deed,  and  they  are 
liable  to  be  sued  by  the  assignees  for  the  property  they 
have  realized  under  it.  But  suppose  the  joint  fiat  an- 
nulled, still  the  separate  fiat  would  remain,  and  be  the 
cause  of  similar  grievance;  and  the  separate  fiat  was 
issued  before  Beard  was  attainted  of  felony.  The  peti- 
tioners therefore  have  nothing  to  complain  of.  All  the 
joint  property  would  be  subject  to  be  administered  under 
the  separate  fiat,  and  Beard's  share  of  the  joint  effects, 
after  paying  the  joint  creditors,  would  be  liable  to  distri- 
bution among  his  separate  creditors.  Besides,  the  trust 
deed  appears  to  me  to  be  void,  having  been  executed 
within  six  months  previous  to  the  issuing  of  the  fiat.  It 
is  contended,  however,  that  though  the  deed  is  void  as 
against  Beard,  it  is  not  void  as  against  Herbert.  But  1 
think  it  void  as  against  both.  Still,  supposing  this 
not  to  be  so,  it  appears  plainly  by  the  affidavit  of  Her- 
bert's mother,  that  he  was  an  infant,  not  only  at  the 
time  of  suing  out  the  joint  fiat,  but  at  the  time  of 
the  execution  of  the  trust  deed.  Then  it  has  been 
urged,  that  this  allegation  of  infancy  is  contradicted  by 
the  verdict  of  a  jury  in  an  action  brought  against  Beard 
&  Herbert,  in  which  Herbert  pleaded  his  infancy.  But 
that  verdict  appears  to  have  proceeded  on  the  ground  of 
Herbert  having  previously  sworn  that  he  was  twenty- 
one,  for  the  purpose  of  obtaining  a  marriage  license, 
which  estopped  him  from  availing  himself  of  the  plea  of 
infancy  in  the  action.  It  seems  to  me,  therefore,  that 
die  evidence  of  Herbert's  mother  is  stronger  on  this 
point,  than  the  verdict  of  a  jury  obtained  under  such  cir- 
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cumstances.    It  is  true,  the  assignees  cannot  set  up  the        1888. 
infiiDcy,  as  that  would  render  their  own  title  inyalid.       ^    ^^ 
If  the  petitioners  had  any  interest  in  this  matter,  the      j^'^il^otbe 
Court  might  have  been  disposed  to  deal  with  their  peti* 
tion.     The  dismissal  of  this  petition,  however,  does  not 
interfere  with  the  legal  rights  of  the  petitioners ;  they 
are  still  at  liberty  to  proceed  at  law.    All  that  the  Court 
says  now,  is,  that  it  ought  not  to  interfere,  at  their  in- 
stance,  to  dispose  of  this  fiat. 

Sir  John  Cross. — If  this  petition  had  been  presented 
by  a  legal  creditor  to  annul  the  fiat,  a  prima  facie  case 
perhaps  has  been  made  to  call  for  an  answer.  But  the 
question  is,  whether  the  petitioners  are  creditors  of  the 
bankrupts  under  the  trust  deed.  Now,  all  the  evidence 
in  the  case  shows  the  utter  invalidity  of  the  deed.  The 
petition  is  felo  de  se.  For  if  Herbert  were  an  infant 
when  the  fiat  issued,  he  was  so,  when  he  executed  the 
trust  deed,  under  which  the  petitioners  claim.  They 
have  therefore  no  hxms  standi  to  come  here  and  call 
upon  us  to  supersede  the  fiat. 

Sir  Geo&oe  Rose. — The  petitioners  come  here,  as 
trustees  under  the  deed  of  February  1837,  and  ask  us 
to  annul  the  joint  fiat  against  Beard  &  Herbert,  But 
as  a  fiat  was  issued  against  one  of  those  parties  within 
six  months  fi'om  the  date  of  the  trust  deed,  their  title 
under  that  deed  is  good  for  nothing ;  for  if  the  deed  is 
void  against  Heard,  it  is  void  against  Herbert,  Even  if 
the  petitioners  were  creditors,  it  would  make  little  differ- 
ence in  their  fiivour ;  and  the  utmost  the  Court  could  do 
for  them  would  be,  to  order  the  petition  to  stand  over, 
to  serve  the  assignees  under  the  separate  fiat.    A  fiat 
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1858.  against  one  of  two  partners  operates  like  an  execution, 
£z  parte  ^  taking  all  the  joint  property,  subject  to  an  account. 
*nd''^"Sier  ^^^  assignees,  therefore,  under  the  separate  fiat  against 
Beard  would  have  had  a  right  to  take  all  the  joint 
chattels  of  the  partnership,  subject  only  to  their  liability 
to  account  to  Herbert.  The  facts  of  the  case  are  an  an- 
swer to  the  petition.  The  petitioners  say,  they  are  em- 
barrassed by  the  joint  fiat ;  the  answer  is,  there  exists 
a  separate  fiat  also,  which  creates  equal  embarrassment ; 
the  petitioners  ask  to  annul  the  joint  fiat,  because  of 
their  previous  assignment ;  while  another  assignment  ex- 
ists, which  defeats  the  title  of  the  petitioners,  namely, 
that  under  the  separate  fiat.  This  Court  has  often  said, 
that  there  is  no  necessity  for  the  assignees  under  a  first 
fiat  to  apply  to  annul  the  second,  except  under  very  pe- 
culiar circumstances.  Then,  a  fortiori,  in  this  case, 
does  no  such  necessity  prevail ;  as  the  first  fiat  would 
equally  prevent  the  petitioners  from  administering  the 
joint  property  under  the  trust  deed.  But  the  case  does 
not  rest  here.  It  appears  by  the  affidavit  of  Herherfs 
own  mother,  that  he  was  not  of  age  when  the  joint  fiat 
was  issued ;  but  it  appears  also  by  the  same  affidavit, 
that  he  could  not  have  been  of  age  when  the  trust  deed 
was  executed.  The  deed,  therefore,  would  fall  by  the 
same  blow  which  overthrew  the  fiat  Then,  as  to  the 
question  of  attainder.  It  may  be  a  question,  when  one 
of  two  partners  is  attidnted  of  felony,  whether  it  may 
not  be  necessary  to  include  him  in  a  joint  fiat,  where 
complicated  matters  of  account  are  involved ;  though  it 
might  not  be  proper  to  make  him  the  subject  of  a  sepa- 
rate fiat.  But  I  give  no  opinion  on  that  point,  my  judg- 
ment being  founded  on  the  fact,  that  the  petitioners  have 
no  loctis  standi  in  Court  whatever ;  as  their  right  is  wholly 
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destroyed  by  the  first  fiat.    It  is  very  possible^  that  the       1 888. 
assignees  under  the  joint  fiat  may  find  themselves  in      ^^    ^ 
some  difliculty.  with  reference  to  the  efiect  which  the      Addison 

^  and  another. 

first  fiat  may  have,  as  against  their  title ;  but  an  arrange- 
ment may  be  made  between  the  two  sets  of  assignees,  so 
as  to  give  a  perfectly  good  title  to  those  under  the  joint 
fiat.  If  the  petitioners  are  in  possession  of  any  property 
of  the  bankrupts  under  the  trust  deed,  probably  all 
parties  will  feel  it  most  advantageous  to  enter  into  some 
arrangements  with  each  other* 

Although  not  strictly  applicable  to  the  present  ques- 
tion, I  shall  probably  not  find  a  better  opportunity  for 
observing,  that  an  error  has  got  abroad,  and  been  acted 
upon,  that  when  a  second  fiat  is  issued  against  an  un- 
certificated bankrupt,  the  Commissioner  cannot  adjudi« 
cate  upon  it  (a).  This  idea  would  do  much  mischief,  if 
it  prevailed  in  practice.  I  know  of  cases  where  former 
London  lists  of  Commissioners  have  declined  to  open  a 
separate  commission,  because  a  previous  joint  commis- 
sion had  issued,  which  included  the  same  party.  But 
when  such  cases  were  brought  before  Lord  Eldan,  he 
invariably  declared  that  the  Commissioners  ought  to 
open  every  commission  that  was  directed  to  them.  The 
erroneous  idea  to  which  I  allude  has  arisen  fi'om  the  cir- 
cumstance, that  the  case  of  Ex  parte  Welsh  (ft),  which 
occurred  before  hord  Brougham,  is  not  so  fully  reported 
as  could  be  ¥rished.  In  that  case  Lord  Brougham  re- 
cognized the  proposition,  that  a  second  fiat  issued  against 
an  uncertificated  bankrupt  was  not  necessarily  void;  it 
being  in  the  discretion  of  the  Lord  Chancellor  to  remove 
either  one  fiat,  or  the  other,  out  of  the  way,  and  leave 
the  other  good,  according  to  the  convenience  and  in- 

(a)  See  Ri  Chambm,  2  Deac  494.  (b)  Moni.  276. 
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1838.  terests  cf  the  different  sets  of  creditors,  and  other  rea^ 
Ex  parta  ^^^  which  might  induce  him  to  prefer  one  to  the  other. 
Addisok      Therefore,  as  between  the  Court  above  and  the  London 

and  anothar.  ' 

Commissioners^  the  question  is  not,  whether  it  is  a  first 
or  third  fiat ;  their  duty  is  to  open  all  fiats  directed  to 
them,  and  leave  it  to  this  Court,  or  the  Lord  Chancellor, 
to  determine  which  fiat  would  be  more  advantageous  to 
be  worked* 

Mr.  Sfwanston  now  suggested,  that  the  petitioners 
could  adduce  satisfiu^tory  evidence  that  they  were  cre- 
ditors of  the  bankrupts,  independently  of  the  trust  deed. 

Sir  John  Cross. — ^Even  supposing  the  petitioners  to 
be  creditors,  still  that  would  not  give  them  a  right,  under 
all  the  circumstances  disclosed  in  the  case,  to  present 
this  petition ;  for,  by  their  own  showing,  one  of  the  bank- 
rupts is  an  infant,  and  therefore  incapable  of  contracting 
any  legal  debt,  except  for  necessaries.  I  do  not  see, 
therefore,  that  the  circumstance  of  their  being  creditors 
would  give  them  any  better  right. 

Erskine,  C.  J. — It  appears  to  me,  that  the  joint  fiat 
is  no  obstruction  whatever  to  the  petitioners,  until  they 
get  rid  of  the  previous  separate  fiat. 

Petition  dismissed,  with  costs. 
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1838. 

Ex  parte  Robert  Scott,  Esq. — In  the  matter  of 

Shirley.  WBitminster, 

Jan.  16,  1838. 

XHIS  was  the  petition  of  a  barrister,  who  had  been  A  solicitor  is- 
appointed  one  of  a  district  list  of  Commissioners,  under  6at  is  bound  to 
the  1  &  2  WUL  4.  c.  56.  s.  14.,  complsdning  of  the  con-  nste^^who  is'" 
duct  of  the  solicitors,  in  not  having  summoned  him  to  ckimmissionen 
attend  the  opening  of  the  fiat     The  fiat  issued  on  the  li^^^  j^; 
28th  September  1837,  and  the  adjudication  took  place  JJliS'Sl  °X. 
on  the  5th  October;  and  the  petitioner  alleged,  that  al-  qualified  from 

^        acting  as  a 

though  he  was  ready  and  willing  to  attend  the  opening  CommissioDer. 
of  the  fiat,  yet  he  was  never  summoned  for  that  purpose,  two  travelling 
nor  at  either  of  the  public  meetings  for  the  choice  of  as-  taken  by  a 
signees,  and  the  bankrupt  s  last  examination.   The  prayer  for  two  meet- 
was,  that  the  proceedings  under  the  fiat  might  be  de-  f^ntfiauheld 
clared  to  be  void,  and  that  the  petitioner  might  be  re-  J^^d^^^STsiSi 
gularly  summoned  to  attend  future  meetings ;  or  that  the  P'^^- 
solicitors  to  the  fiat  might  be  ordered  to  pay  all  the  fees 
which  the  petitioner  would  have  received,  if  he  had 
been  regularly  summoned  to  attend  the  opening  of  the 
fiat  and  the  subsequent  meetings;    and  that  in  either 
case  they  might  pay  the  costs  of  the  present  application. 

In  answer  to  the  petition,  one  of  the  solicitors  made 
an  affidavit,  stating  that  the  deponent  and  his  partner  did 
not  summon  the  petitioner,  because  he,  in  their  judg- 
ment, was  in  the  habit  of  charging  and  receiving  im- 
proper and  illegal  fees  for  attending  and  acting  as  a 
commissioner;  that  the  petitioner  did  not  reside  so  far 
as  seven  miles  firom  Kidderminster,  where  the  meetings 
ander  fiats  were  held ;  and  that  on  some  occasions  the 
petitioner,  having  been  summoned  to  attend  two  meetings 
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1838.        under  different  fiats  on  the  same  day,  charged  and  took 
^^"^^      a  travelling  fee  of  31.  under  each  fiat,  although  he  made 
Scott.       ^jjy  Q,jg  joumey  to  attend  both  meetings. 

In  reply,  the  petitioner,  by  his  affidavit,  admitted  that 
he  had  taken  two  fees  of  3/.  on  the  same  day,  when  he 
had  travelled  firom  his  house  to  Kidderminster,  to  attend 
two  meetings  under  different  fiats ;  and  that  he  believed 
he  was  fiiUy  entitled  to  receive  such  fees ;  that  the  fees 
were  so  taken,  without  any  demand  on  his  part,  or  any 
objection  made  on  the  part  of  the  solicitor ;  and  that  he 
had  made  diligent  inquiry,  and  found  it  to  be  the  general 
practice  of  Quorum  Commissioners,  being  barristers,  to 
take  the  same  fees ;  that  he  believed  his  house  was  dis- 
tant seven  miles  firom  the  Black  Horse  Inn,  where  the 
bankrupt  meetings  were  held  at  Kidderminster ;  for  that 
he  was  always  charged  that  distance  when  travelling; 
that  the  post-horse  duty  was  charged  for  seven  miles, 
and  that  the  mileage  of  the  royal  mail  was  also  charged 
for  that  distance. 

In  rejoinder,  it  was  stated  by  the  solicitor,  that  the 
distance  firom  the  petitioner's  house  to  the  Black  Horse 
was,  by  admeasurement,  six  miles,  six  furlongs,  and 
thirty  yards  only.  But  the  party  who  had  measured  the 
distance  had  omitted  to  make  any  affidavit,  as  to  this 
fact 

Mr.  Bethelly  in  support  of  the  petition.  The  petitioner 
is  entitied  to  be  summoned,  under  the  provisions  of  the 
6  Geo.  4.  c.  16.  s.  23.,  which  directs,  that  *'  at  every 
meeting  under  any  commission  to  be  executed  in  the 
country,  wherein  any  one  or  more  of  the  Commissioners 


Scott, 
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named  may  be  a  barrister  or  barristers,  such  barrister  or  1858. 
barristers,  or  as  many  of  them  as  shall  be  willing  to  at-  ^^  ^^ 
tend,  not  exceeding  three  at  each  meeting,  shall  be  the 
acting  Commissioner  or  Commissioners,  and  shall  be  en- 
titled to  his  or  their  summonses  and  fees  accordingly,  in 
priority  to  any  of  the  other  Commissioners  in  the  said 
commission  named."  The  petitioner  is  also  entitled  to 
the  fees  he  has  received,  under  the  previous  section  of 
the  act  (section  22),  which  declares  "  that  the  Commis- 
sioners shall  receive  and  be  paid  the  fee  of  20s,  each 
Commissioner  for  every  meeting ;  and  where  any  com- 
mission shall  be  executed  in  the  country,  every  Com- 
missioner, being  a  barrister  at  law,  shall  receive  a  further 
fee  of  20s.  for  each  meeting ;  and  in  case  the  usual  place 
of  residence  of  such  Commissioner,  being  a  barrister,  is 
distant  seven  miles  or  upwards  from  the  place  where 
such  meetings  are  holden,  and  he  shall  travel  such  dis- 
tance to  any  such  meeting,  he  may  receive  a  further  sum 
of  20s.  for  every  such  meeting."  In  JEx  parte  WiU 
Uams  (a)  it  was  held,  that  if  the  solicitor  to  the  fiat  wil- 
fully omitted  to  summon  any  of  the  Quorum  Commis- 
sioners, the  Court  would  compel  him  to  indemnify  the 
Commissioner  for  the  fees  of  the  meetings  to  which  he 
ought  to  have  been  summoned,  besides  visiting  the  so- 
licitor with  costs.  And  the  previous  case  of  JEx  parte 
Douglas  (b)  is  to  the  same  effect.  The  answer  of  the 
solicitor,  in  the  present  case,  is  a  personal  attack  on  the 
Commissioner,  accusing  him  of  taking  improper  fees. 

Mr.  SwanstoUy  and  Mr.  J.  Russell,  contra.  The 
reason  why  the  solicitors  did  not  summon  the  petitioner 
was,  because  having  taken  two  travelling  fees,  where 

(a)  1  Deac.  596.  {b)  4  Deac.  &  C.  768. 
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1838.  only  one  journey  was  performed,  which  was  illegali  the 
Kx  parte  Commissioner  became  incapable  of  acting  as  a  Commis- 
^^"''  sioner  under  the  provisions  of  the  22d  section  of  the 
Bankrupt  Act^  which  declares  that  every  Commissioner 
who  shall  receive  from  the  creditors,  or  out  of  the  estate 
of  the  bankrupt,  any  further  sum  than  what  is  there  spe- 
cified, *'  shall  be  disabled  for  ever  from  acting  in  such 
or  any  other  commission."  [JErskinef  C.  J.  I  observe, 
by  the  68th  section  of  the  Bankruptcy  Court  Act  (a),  it  is 
there  enacted  that  if  any  Commissioner,  or  other  officer, 
shall  wilfully  demand  or  take  any  fee,  other  than  what  is 
allowed  by  that  act,  and  any  other  act  relating  to  bankrupts, 
such  person,  when  duly  convicted  thereof ,  shall  forfeit  the 
sum  of  600/.,  and  be  incapable  of  holding  any  office.  This 
enactment  is  different  from  that  contained  in  the  former 
statute  of  6  Geo,  4.  c.  16.  s.  S2. ;  but,  as  the  last  act 
does  not  say  that  the  Commissioner  shall  be  disqualified 
from  acting  as  a  Commissioner  in  any  other  commission, 
but  incapable  of  holding  any  office,  perhaps  it  does  not 
repeal  the  former  provision  of  the  6  Geo.  4.  c.  16.  s.  92.'] 
No  application  is  made  by  the  solicitor  against  the  Com- 
missioner in  the  present  instance ;  but  it  is  the  Commis- 
sioner himself,  who  brings  the  matter  before  the  Court. 
[Erskine,  C.  J.  Can  the  solicitor  take  on  himself  to  de- 
cide this  question,  and  refuse  to  summon  the  Commis- 
sioner ?  If  he  was  guilty  of  misconduct,  should  not  a 
petition  have  been  presented  against  him?]  The  so- 
licitor, it  is  submitted,  would  have  no  locus  standi  on  a 
petition  to  remove  a  Commissioner.  But  as  he  knew 
that  the  Commissioner  had  taken  an  improper  fee  under 
other  fiats,  which  by  6  Geo.  4.  c.  16.  s.  SS.,  disqualifies 
him  from  acting  as  a  Commissioner,  the  solicitor  had 

(tt)  1  &  2  Will,  4.  c.  56. 
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reason  for  apprehending  that  if  the  Commissioner  had       IMS. 
been  summoned  under  the  present  fiat,  every  thing  done      ^^  ^^te 
by  him  would  have  been  void.  Scorr. 

Erskine,  C.  J. — Is  it  intended  to  be  argued,  that  at 
any  time  afterwards,  all  the  proceedings  under  a  fiat  be- 
come void,  because  it  is  discovered  that  at  some  time  or 
other  one  of  the  Commissioners  had  taken,  perhaps  ac- 
cidentally, an  improper  fee  under  another  fiat?  If  that 
is  the  case,  a  Commissioner  may  inadvertently  take  a 
travelling  fee,  where  the  distance  is  a  yard  within  the 
seven  miles,  and  the  solicitor  for  this  cause  may  refuse 
to  summon  him.  The  question  is  not,  whether  you  can 
be  compelled  to  pay  an  illegal  fee  to  a  Commissioner, 
— ^for  the  solicitor  is  certainly  not  bound  to  pay  illegal 
fees« — but  whether,  as  the  Commissioner  is  on  the  list, 
the  solicitor  is  not  bound  to  summon  him,  pursuant  to 
the  requisitions  of  the  statute.  Can  a  solicitor  refuse  to 
summon  Commissioners,  because  in  his  judgment,  which 
may  be  erroneous,  the  Commissioner  has,  on  some 
former  occasion,  taken  an  illegal  fee?  Should  not  the 
solicitor,  in  this  instance,  have  summoned  the  Commis- 
sioner, and  if  he  demanded  3/.  have  refiised  to  pay  it, 
and  have  tendered  2Li  That  seems  to  be  the  extent  of 
the  power  of  the  solicitor. 

Sir  George  Rose. — There  is  no  doubt  but  that  a 
Commissioner,  who  takes  improper  fees,  is  disqualified 
from  acting  as  a  Commissioner.  But  how  can  this 
Court  deal  with  the  matter  on  this  petition?  Should  not 
the  solicitor  present  a  petition  for  an  order  of  the 
Court,  to  disable  the  Commissioner  from  acting  on  any 
commission  whatever,  if  what  the  solicitor  now  states  be 

f2 
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1838.  correct?  All  the  facts  now  alleged  against  the  Commis* 
£x  parte  sioner  were  known  to  the  solicitors,  when  they  issued  the 
present  fiat;  and  if  what  they  now  urge  be  true,  why 
did  they  suffer  a  fiat  to  be  directed  to  this  Commissioner? 
Would  not  these  things,  if  true,  have  justified  the  Court 
in  annulling  the  fiat,  with  costs,  as  against  the  soli- 
citors? 

Mr.  Swanston.  It  is  submitted,  that  the  refusal  of 
the  solicitors  to  summon  the  Commissioner  is  a  proper 
mode  of  trying  the  question.  The  Commissioner  had 
no  right  to  charge  any  travelling  fee,  as  his  place  of 
abode  was  not  seven  miles  from  the  place  of  meeting. 
It  is  no  argument  to  say  that  the  post-horse  duty  is 
charged  for  seven  miles;  because  the  duty  would  be 
charged  for  that  distance,  if  it  was  one  yard  above  six 
miles.  [Sir  J.  Cross.  It  does  not  appear,  whether  the 
distance  was  measured  by  the  usual  carriage  road,  nor 
(which  is  more  material)  that  any  affidavit  has  been 
made  by  the  party  who  actually  made  the  admeasure- 
ment. This,  on  so  grave  a  question,  is  indispensable.] 
If  such  is  the  opinion  of  the  Court,  we  will  waive  that 
point,  and  rely  on  the  objection  in  respect  of  the  two  travel- 
ling fees.  There  were  two  meetings  at  the  same  place 
on  the  same  day;  and  therefore  the  Commissioner  could 
only  be  entitled  to  one  travelling  fee.  In  JEx  parte 
Haslem{a),  where  it  appeared  that  the  attendance  of  a 
barrister  at  the  place  where  a  commission  was  to  be 
executed  could  not  be  procured,  but  on  the  payment 
of  a  large  sum  for  travelling  expenses.  Lord  JEMon 
held,  that  he  was  not  entitled  to  have  his  name  inserted 
in  the  commission,  under  Lord  Loughborough's  Order(&). 

(a)  1  Rose,  58.  (6)  12th  August  1800.    See  2  Deac.  6.  L.  95. 
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But  the  case  of  Rex  v.  The  Justices  of  WartDicishire{a)  18S8. 
is  still  more  in  point,  on  the  present  question.  That  case  jg,  ^^^ 
related  to  the  travelling  fees,  which  a  coroner  was  en-  Scott. 
titled  to  charge  for  one  journey  to  the  same  place  on  the 
same  day,  to  hold  three  inquisitions;  and  it  was  held  by 
the  Court  of  King's  Bench,  that  he  was  not  entitled  to 
9^.  a  mile,  as  upon  three  distinct  joumies;  as  the  act  of 
22  Geo.  2.  c.  29.  s.  1.  only  gave  him  a  fee  of  IZ.  for  each 
inquisition,  **  and  for  every  mile  which  he  shall  be  com- 
pelled to  travel  from  the  usual  place  of  his  abode,  to 
take  such  inquisition,  the  further  sum  of  9ef.,  over  and 
above  the  said  sum  of  IZ."  And  Lord  C.  J.  Abbott 
there  says,  "  It  is  clear,  that  he  has  taken  but  one  jour- 
ney to  the  same  place,  to  hold  one  of  the  inquisitions. 
Then  as  to  the  others,  he  makes  no  journey  at  all,  be- 
cause they  are  held  at  the  same  place,  and  on  the  same 
day."  [Sir  J.  Cross,  The  same  party  is  to  pay  all  the 
fees  in  the  case  of  the  coroner.]  [Sir  G.  Hose,  Which 
party  do  you  say  is  to  have  the  preference  of  being  ex- 
cused from  the  travelling  fee?]  The  first  meeting  is  to 
be  charged  with  the  fee,  of  course.  [Sir  J.  Cross.  Sup- 
pose the  Commissioner  brought  two  actions  against  the 
respective  solicitors,  under  different  fiats,  for  the  amount 
of  his  travelling  fees, — would  either  have  any  defence? 
Could  either  of  them  plead,  that  the  other  solicitor  ought 
to  pay  the  travelling  fee?]  It  is  sufficient  to  say  here, 
that  the  fees  were  not  warranted  by  the  statute.  In  JEx 
parte  Kirbj/{b)  it  was  held,  that  if  Commissioners  take 
more  than  the  statuteable  fees,  they  are  perpetually  dis- 
qualified from  acting  as  Commissioners,  even  though 
their  conduct  might  arise,  in  some  degree,  from  error  in 
judgment.     If,  according  to  Ex  parte  Kirby^  a  Commis* 

(a)  8  Dow.  &  Ry.  147.  (6)  Mont.  &  M.  405. 
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18S8.        sioner  cannot  take  an  illegal  fee  under  the  same  fiat. 
Ex  parte      ^^^  ^^  ^^  ^^  ^^^  Under  two  dilBPerent  fiats?    What 
^^'*^'       distinction  is  there  as  to  the  illegality? 

The  Court  asked  the  petitioner's  counsel,  if  he  would 
be  content  with  a  declaration  that  he  ought  to  have  been 
summoned,  together  with  the  costs  of  the  petition;  with- 
out insisting  on  his  fees  ? 

Mr.  BetheUy  replying  in  the  affirmative,  was  then 
stopped  by  the  Court. 

Erskine,  C.  J. — I  am  of  opinion,  that  the  solictitors 
were  wrong  in  this  case,  in  not  summoning  Mr.  Scott. 
The  petitioner  alleges,  that  he  was  ready  and  willing  to 
attend  the  meetings  under  the  fiat,  but  that  he  was  not 
summoned  by  the  solicitors.  Now,  the  solicitors  do  not 
deny  that  the  petitioner  was  one  of  the  barristers  to 
whom  the  fiat  was  directed,  or  that  he  was  willing  to 
attend  the  meetings  under  it.  But  the  defence  urged 
by  the  solicitors  is,  that  Mr.  Scott^  under  some  former 
fiat,  had  taken  improper  fees;  and  that  as  he  was  thus 
disabled  fi'om  acting  as  a  Commissioner,  the  solicitors 
thought  it  was  not  their  duty  to  summon  him.  The 
Court,  giving  credit  to  the  solicitors  for  their  motives  on 
this  occasion,  is  willing  to  make  the  order  against  them 
as  lenient  as  possible.  Then  the  solicitors  allege,  that 
Mr.  Scotfa  residence  is  not  seven  miles  firom  the  place 
of  meeting;  but  the  affidavits  that  have  been  filed  do  not 
establish  that  &ct.  The  order  of  the  Court,  however, 
does  not  turn  on  that  circumstance.  My  impression  is, 
that  Mr.  Scott  acted  erroneously  in  taking  two  travel- 
ling fees  for  two  meetings  held  the  same  day,  at  the 
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same  place;  though  I  aclmity  if  two  summonses  should  be        1838. 
sent  to  a  Commissioner  for  two  meetings  under  different  ^ 

fiats,  a  difficulty  might  arise,  as  to  which  fiat  was  to  pay  Scott. 
the  travelling  fee.  But  I  do  not  think,  that  the  solici- 
tors are  justified  in  sitting  in  judgment  on  the  Commis- 
sioner. If,  indeed,  it  necessarily  followed  firom  the  words 
of  the  act  of  parliament,  that  all  acts  done  by  a  Commis- 
sioner, who  had  taken  improper  fees,  were,  ipso  facto, 
void,  the  solicitor  might  have  been  justified  in  refusing 
to  summon  the  Commissioner.  But  the  words  of  the 
statute  do  not  wari'ant  such  a  construction.  The  act  is 
merely  directory;  and  the  Lord  Chancellor  is  alone 
competent  to  say  that  the  Commissioner  has  acted  im- 
properly, and  to  remove  him  for  his  misconduct.  In 
the  present  case,  the  solicitors  were  acquainted  with  all 
the  facts,  before  they  issued  the  fiat;  and  if  they  thought 
that  Mr.  Scott  was  not  qualified  to  act  as  a  Commis- 
sioner, they  should  have  applied  to  the  Lord  Chancellor 
to  prevent  his  name  from  being  included  in  the  fiat;  for 
the  statute  is  imperative,  in  compelling  the  solicitor  to 
summon  the  Commissioners  who  are  barristers.  It  has 
been  argued,  that  Ex  parte  Kirby  is  decisive  of  the  pre- 
sent case ;  but  there  the  Lord  Chancellor  thought,  that 
the  two  meetings  held  on  the  same  day,  under  the  same 
Commissioner,  were,  under  the  circumstances  of  that 
case,  to  be  considered  as  one  meeting;  and  he  felt  him- 
self bound  to  remove  the  Commissioner,  under  the  strict 
words  of  the  act  of  parliament.  But  that  decision  does 
not  authorize  the  solicitor  to  take  upon  himself  the  pro- 
priety of  summoning,  or  not  summoning,  a  Commissioner 
to  whom  a  fiat  is  directed.  Nor  could  it  ever  have  been 
the  intent  of  the  legislature  to  render  every  thing  done 
by  a  Commissioner  ipso  facto  void,  after  taking  an  il- 
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1 838.        legal  fee ;    otherwise,  all  the  proceedings  under  a  fiat 
Ex  parte       i^'ght  be  vitiated,  without  any  judicial  inquiry,  by  some- 
ScoTT.        thing  done  by  the  Commissioner  under  a  former  fiat 

Sir  John  Cross. — It  is  not  disputed,  that  the  solicitors 
ought  to  have  summoned  Mr.  Scott,  unless  they  can 
show  that  he  was  disqualified  from  acting  as  a  Commis- 
sioner. But  how  do  they  show  that?  By  alleging,  that 
he  was  unwilling  to  act  for  the  statuable  fees,  because 
on  a  former  occasion  under  another  fiat  he  took,  as  the 
solicitors  state,  an  illegal  fee.  But  I  cannot  agree,  that 
an  improper  fee  taken  on  a  former  occasion  is  sufficient, 
of  itself,  to  create  such  a  disqualification.  The  solicitors 
should  at  least  have  asked  the  Commissioner,  if  he  would 
attend  under  the  present  fiat  for  2L  One  question  is, 
did  the  Commissioner  travel  seven  miles  to  the  place  of 
meeting;  or  rather,  is  it  proved  that  he  did  not  ?  The 
Commissioner  says,  he  believes  he  did.  The  other  side, 
however,  produce  an  affidavit  of  a  party,  who  says,  that 
he  caused  the  road  to  be  measured;  but  he  does  not  say, 
that  he  saw  it  measured,  nor  that  it  was  the  road  which 
the  Commissioner  travelled.  On  this  ground  of  accusa- 
tion, therefore,  there  is  no  pretence  for  maintaining  the 
charge  against  the  Commissioner,  that  he  has  taken  an 
illegal  fee.  The  next  objection  is,  that  the  Commis- 
sioner on  some  former  occasion  took  two  travelling  fees, 
when  he  ought  to  have  taken  only  one.  Whether,  or 
not,  the  conduct  of  the  Commissioner  was  in  this  respect 
illegal,  is  not  necessarily  a  question  now  before  the 
Court.  I  therefore  abstain  from  giving  any  opinion  on 
that  point.  But  if  it  were  proved  that  the  Commissioner 
was  wrong  in  taking  two  travelling  fees,  or  that  he  did 
not  travel  seven  miles,  still  there  is  no  pretence  for  say- 
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ing  that  he  did  not  act  bona  fide.     It  might  possibly        1838. 
have  happened)  that  the  Commissioner  on  a  former  occa-       ^^  ^^^ 
sion  made  an   overcharge  by  mistake;   and  I  am  of       Scott. 
opinion,  that  the  penalties  of  the  act  of  parliament  do  not 
apply  to  an  error  in  judgment ;  otherwise,  if  a  road,  after 
being  critically  measured,  should  turn  out  to  be  one  foot 
less  than  seven  miles,  every  thing  done  under  the  fiat 
would  be  void,  and  the  Commissioner  for  ever  disquali- 
fied.    I  cannot  help  thinking,  that  the  solicitors  have  . 
acted  somewhat  harshly  and  unfairly  towards  Mr.  Scott. 
They  gave  him  no  reason  why  they  did  not  summon 
him  to  the  meetings  under  this  fiat ;  and  when  he  pre- 
sents a  petition  here  for  redress,  he  finds  an  objection 
raised,  that  he  took  an  improper  fee  under  a  previous 
fiat,  which  was  paid  by  these  solicitors,  without  any  ob- 
jection taken  at  the  time.     It  therefore  seems  to  me,  that 
Mr.  Scott  is  entitled  to  what  he  asks  by  the  prayer  of 
this  petition  ;  or,  at  any  rate,  to  a  declaration  of  the 
Court  that  he  was  entitled  to  be  summoned,  and  that  he 
ought  to  be  summoned  to  all  the  future  meetings. 

Sir  George  Rose. — The  declaration  of  the  opinion  of 
the  Court,  and  their  giving  costs  against  the  respondents, 
will  perhaps  satisfy  the  justice  of  this  case.  The  solici- 
tors are  not  right  in  the  objection  they  have  urged  for 
not  summoning  Mr.  Scott.  The  14th  section  of  the 
1  &  2  Will.  4.  c.  56.  declares,  that  certain  lists  of  Com- 
missioners shall  be  created  in  the  country ;  and  the  pre- 
vious act  of  6  Geo.  4.  c.  16.  s.  23.  declared,  that  under 
any  commission  executed  in  the  country  the  Commis- 
sioners who  were  barristers  should  be  entitled  to  be 
summoned,  in  priority  to  the  other  Commissioners.  Now 
Mr.  Scottf  being  a  barrister,  is  one  of  the  Commissioners 
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1838.  to  whom  this  fiat  is  directed,  and  has  never  been  sum- 
^^  moned  to  any  of  the  meetings.  The  solicitors  say,  that 
Scott.  ^jjey  ^fQ  justified  in  not  summoning  Mr.  Scott,  because 
,  he  has  taken  improper  fees  under  another  fiat,  and  is 
therefore  wholly  disqualified  firom  acting  as  a  Commis- 
sioner. But  it  is  clear,  that  a  solicitor  is  not  warranted 
in  maintaining  this  objection  for  not  summoning  a  Com- 
missioner. It  would  be  a  strong  proposition  to  assert, 
that  the  solicitor  to  the  fiat  can  refuse  to  summon  any 
Commissioner  appointed  to  act  as  such  under  an  act  of 
parliament,  and  who  is  expressly  directed  to  be  sum- 
moned by  an  act  of  parliament.  It  would  be  a  difiPerent 
proposition  to  say,  that  the  solicitors  might  not  apply  to 
the  Lord  Chancellor,  to  prevent  the  name  of  Mr.  Scott 
being  inserted  in  another  fiat, — that  is,  supposing  the 
solicitors  to  be  correct  in  their  charge  against  Mr.  Scott, 
of  having  taken  improper  fees.  Nothing  now  said  by 
the  Court  will  affect  Mr.  Scotfa  liability  in  this  respect, 
if  any  such  liability  has  been  incurred  by  him.  All  that 
the  Court  now  does  is,  to  declare  that  the  reasons  given 
by  the  solicitors  are  not  sufiicient  for  omitting  to  summon 
the  Commissioner.  If  they  had  any  just  cause  for  com- 
plaint against  the  Commissioner  for  having  acted  ille- 
gally, it  was  their  duty  not  to  have  taken  out  a  fiat  in 
which  his  name  was  inserted,  but  to  have  applied  to  the 
Lord  Chancellor  to  direct  the  fiat  to  another  list. 

Mr.  Anderdon  appeared  for  the  assignees,  and  asked 
for  their  costs. 

The  Court  said  they  might  take  them  out  of  the  es- 
tate. But,  it  appearing  that  there  was  no  estate,  the 
Court  then  said  they  must  fall  on  the  solicitors. 
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The  Order  was^  that  the  petitioner  was  entitled  to       18S8. 
be  summoned,  and  that  the  solicitors  should  pay       j.,  ^^ 
to  the  petitioner  the  costs  of  this  application, 
and  the  costs  of  the  assignees  also,  if  there  was 
no  estate. 


Scott. 


Ex  parte  Robert  Scott,  Esq. — In  the  matter  of  Jones,  wutmintitr, 

Jatnury  16, 

IHIS  was  another  petition  from  the  same  Commis-  '®^' 
sioner  against  the  same  solicitors  as  in  the  last  case,  but  Uoner  presents 
in  a  di£ferent  bankruptcy.    The  facts  however  were  pre-  a^uttheMme 
dsely  the  same.    After  the  petition  had  been  presented,  {hrMraTpoiirtf 
the  solicitors  proposed  to  the  petitioner  that  the  Order  g™J^iJpro. 
to  be  made  in  this  petition  should  depend  upon  that  P^  }^^\  ^ 

*  X-  XT  dectsioQ  ID  one 

made  in  the  preceding  one ;  but  the  petitioner  refused  to  »J*>1  ^»°d  m 
asree  to  this  proposal,  and  filed  affidavits  precisely  simi-  petitioner  is  not 

^  r    r-      ^  r  J  entitled  to  the 

lar  to  those  used  in  the  former  petition,  to  which  affida-  costs  of  any  tffi- 

davits  filed  by 

vits  were  filed  in  answer,  and  in  reply,  stating  exactly  the  him  in  the  se- 
same facts  as  those  stated  in  the  affidavits  under  the  after  rachpro- 

^  ^^  posal  has  been 

former  petition.  Jaade. 


Mr.  JBethell,  for  the  petitioner,  applied  for  a  similar 
Order  as  in  the  last  case. 

Mr.  Swanston,  for  the  solicitors,  consented  to  the  Or- 
der ;  with  the  exception  of  allowing  the  petitioner  the 
costs  of  the  affidavits. 

The  Court  thought  the  exception  reasonable,  and 
declared  that  the  petitioner  should  have  all  his  costs  up 
to  the  time  of  receiving  the  proposition  from  the  solici- 
tors, that  the  decision  in  the  former  case  should  govern 
this;  but  no  costs  beyond  that  time. 
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1838. 

Westmimter  ^^  P*^*®  BuRRELL. — In  the  matter  of  Norman. 

January  19,         ^^ 

1838.  IHIS  was   the  petition  of  an  equitable  mortgagee, 

mor^agee  is^D-  praying  to  be  allowed  the  rents  of  the  estate,  from  the 
rente  only  from  Period  when  he  gave  the  tenants  notice  not  to  pay  them 
Ia?e?Mtwhh.  ^^  *^®  bankrupt.  It  appeared,  that  the  title  deeds  were 
standing  he  has  deposited  to  secure  the  sum  of  2120/.;  and  that  in  the 

previoosly  given        *^ 

notice  to  the       memorandum  accompanying  the  deposit,  the  bankrupt 

tenantenotto  r      j     o  r        '    ^  r 

Eay  them  to  the  agreed  to  execute  a  legal  mortgage,  and  in  the  mean 
ankrapt. 

time  to  stand  possessed  of  the  rents  and  profits  in  trust 
for  the  mortgagee ;  and  that  the  petitioner  had  obtained  the 
common  order  for  the  sale  of  the  property;  which  did 
not  produce  enough  to  satisfy  the  mortgage.  The  no- 
tice given  to  the  tenants  was  six  days  after  the  act  of 
bankruptcy. 

Mr.  SwanstoUf  and  Mr.  Rogers^  in  support  of  the  pe- 
tition. It  has  been  decided  in  the  case  of  Garry  v. 
Sharratt  (a),  that  where  a  trader  had  deposited  with  his 
creditor  the  deeds  of  an  estate  to  secure  the  payment  of 
a  debt,  and  the  trader  afterwards  took  the  benefit  of  the 
Insolvent  Act,  the  assignee  of  the  insolvent  could  not 
recover,  even  in  an  action  at  law,  from  the  creditor  the 
rent  of  the  estate,  which  the  latter  had  received  subse- 
quently to  the  discharge  of  the  insolvent  debtor.  In  our 
case,  the  petitioner,  on  the  bankruptcy  of  Norman,  gave 
notice  to  the  tenant  not  to  pay  the  rent  to  him. 
[Erskiney  C.  J.  I  do  not  think  the  case  of  Garry  v. 
Sharratt  applies  to  this.]  In  that  case  Lord  Tenterden 
expressed  himself  very  strongly  in  &vour  of  the  rights 
of  the  equitable  mortgagee.    He  says,  "At  law,  Flowers 

(a)  10  B.  &  C.  717. 
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(the  insolvent)  was  entitled  to  the  land;  in  equity,  the 
defendant,  as  mortgagee,  was  entitled  to  the  land,  and 
the  rents  accruing  from  it.  The  assignment  to  the 
plaintiff  did  not  give  him  any  right  to  those  rents.*' 
When  our  notice  was  given,  who  could  be  entitled  to 
the  rents  but  the  petitioner?  In  none  of  the  cases 
where  this  Court  has  decided  that  the  mortgagee  is  only 
entitled  to  the  rents  from  the  order  of  sale,  has  any  no- 
tice been  given  by  the  mortgagee  to  the  tenant.  In  our 
case  the  notice  makes  an  important  difference,  and 
renders  the  case  more  analogous  to  that  of  a  legal  mort- 
gage. In  the  cases  reported,  the  question  has  been 
between  the  mortgagee  and  the  assignees.  Here  it  is 
between  the  mortgagee  and  the  tenants.  Where  there 
is  a  fund  in  medio,  and  notice  given  not  to  pay  it  over, 
the  assignees  are  not  entitled.  The  same  principle  on 
which  Garry  v.  Sharratt  was  decided  has  been  acted  on 
in  the  subsequent  case  o{  Sumpter  v.  Cooper  (a);  where 
a  debtor  deposited  the  title  deeds  of  an  estate  in  the 
county  of  Middlesex  with  his  creditor,  and  afterwards 
assigned  his  interest  in  the  same  premises  to  the  same 
party  by  a  deed,  which  was  not  registered  under  the  7 
Ann.  c.  20:  the  debtor  afterwards  became  bankrupt; 
and  the  assignees  having  brought  an  action  for  the  rents 
received  by  the  mortgagee;  it  was  held,  that  though  the 
deed  of  assignment  was  void,  for  want  of  registration,  yet 
the  assignees  could  not  recover  the  rents  received  by  the 
defendant,  which  he  had  a  right  to  retain  in  his  cha- 
racter of  equitable  mortgagee.  It  has  certainly  been  re- 
ported in  one  case,  Ex  parte  Alexander  (6),  to  have 
been  held  by  Lord  Eldon,  that  an  equitable  mortgagee 
was  not  entitled  to  the  rents  of  the  mortgaged  estate, 

(a)  2  B.  &  Adol.  223  (h)  2  G.  &  J.  275. 


1838. 


Ex  parte 

BURESLL. 
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1838.  previous  to  the  sale*  But  that  case  cannot  be  depended 
Ex  parte  upon,  as  Lord  JEHdon  is  tliere  reported  to  have  delivered 
BuRRBLL.  1^  written  judgment,  stating  that  an  equitable  mortgagee, 
suing  in  a  cause,  did  not  in  equity  obtain  a  decree  for  a 
sale,  but  only  for  foreclosure.  This  Lord  Eldon  never 
could  have  intended ;  there  must  have  been  some  mis- 
print or  slip  of  the  pen.  [Sir  G*  Rose.  Certainly  there 
is  some  mistake  in  the  report  on  that  point]  [JErskine, 
C.  J.  This  Court  has,  nevertheless,  acted  on  the  deci- 
sion in  that  case,  and  has  only  given  the  rents  to  the 
equitable  mortgagee,  from  the  date  of  the  order  of  sale.] 

Mr.  Stoinlmme,  contra,  was  stopped  by  the  Court. 

Erskine,  C.  J. — It  is  not,  because  the  facts  of  this 
case  may  be  somewhat  different  from  those  of  the  cases 
already  decided,  that  the  principle  of  those  decisions  is 
to  be  afiected.  The  principle  is  this,  that  an  equitable 
mortgagee  is  not  entitled  to  the  rents,  until  his  title  is 
declared  substantiated  by  the  order  of  sale;  while,  in  the 
case  of  a  legal  mortgagee,  his  title  is  complete  by  the 
mortgage  itself.  Then,  what  difference  can  the  notice 
make,  to  found  an  exception  to  this  general  rule,  which 
the  Court  has  always  acted  upon  ?  A  legal  mortgagee 
gives  notice  to  the  tenants,  because  he  may  then  sue 
them  for  the  rents;  but  an  equitable  mortgagee  could 
not  thus  avail  himself  of  such  a  notice,  for  he  has 
no  legal  right  of  action.  I  think  the  rule  is  plain  and 
intelligible,  and  that  it  is  advisable  to  act  upon  it,  with- 
out allowing  of  minute  distinctions. 

Sir  John  Cross. — I  think  it  is  perfectly  consistent 
with   general   principle,  that  an  equitable   mortgagee 
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should  take  no  rents  before  the  order  of  sale ;  and  that 
the  notice  in  this  case  does  not  warrant  a  departure 
from  the  general  rule. 
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1838. 


Ex  pane 

BVBKXLL. 


Sir  G.  Rose. — ^The  petitioner  in  this  case  does  not 
stand  on  his  legal  title,  but  comes  here  for  the  assist- 
ance of  the  Court,  which  will  be  given,  according  to  the 
well  known  practice  in  such  cases.  This  distinguishes 
the  present  case  from  those  of  Garry  v.  Sharratt  and 
Sumpter  ▼.  Cooper,  which  were  decisions  by  a  court  of 
law.  The  right  of  an  equitable  mortgagee  to  the  rents 
and  profits  depends  entirely  on  the  order  that  the  Court 
may  pronounce;  and  the  mortgagor  cannot  be  called  to 
account  for  the  rents  he  has  previously  received;  the 
reason  of  which  is,  that  this  Court  cannot  recognize  any 
right  in  the  equitable  mortgagee,  until  the  order  of  the 
Court  declares  him  to  be  such.  The  proceeding  in  this 
Court  is  analogous  to  that  in  a  Court  of  equity;  where  an 
equitable  mortgagee  files  a  bill  in  equity,  he  is  only  en- 
titled to  a  receiver,  from  the  time  of  the  answer  being 
filed;  so,  in  bankruptcy,  he  is  only  entitled  to  the  rents 
from  the  date  of  the  Order. 

Petition  dismissed. 


Ex  parte  Charles  Marson. — In  the  matter  of  Robert 

RiDSDALE. 


WatmituUr, 
January  19  Sf 
27, 1838. 

This  petition,  which  was  for  the  proof  of  a  judgment  c!JlJ^i^^^„ 
debt,  and  which  had  stood  over  from  a  former  hear-  may  inqw*  into 

'  the  coD8id«n- 

tioo  for  a  judg- 
ment debt;  distantiente,  Sir  J.  Crm,  unless  on  the  ground  of  fraud. 
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1838.        ing(a)9  in  order  that  the  Commissioner  might  positively 


Ez  parte 


reject,  or  admit,  the  proof,  came  on  now  to  be  finally  dis- 
Marson.  posed  of.  The  Commissioner  had  admitted  the  proof; 
and  the  question  was,  whether  he  had  jurisdiction  to  in- 
quire into  the  consideration  of  the  debt.  The  petition 
alleged,  that  the  promissory  note,  which  was  the  foun- 
dation of  the  debt  for  which  the  judgment  was  given, 
was  for  the  amount  of  money  received  by  the  bankrupt 
for  bets  on  races  made  on  behalf  of  the  petitioner;  but 
the  bankrupt  alleged,  that  it  was  for  bets  made  with  the 
petitioner  himself.  The  judgment  was  on  a  cognovit 
given  by  the  bankrupt  on  the  S2d  July  1834,  and  the 
judgment  was  entered  up  on  the  25th  July.  The  fiat 
was  issued  on  the  28th  May  18S6. 

Mr.  Koe  appeared  in  support  of  the  petition. 

Mr.  Bethell,  contri.  On  the  petitioner's  own  show- 
^  ing,  the  promissory  note  was  given  for  an  illegal  trans- 
action. In  Shillito  v.  Theed{b)  it  was  held,  that  the 
plaintiff,  though  an  indorsee  for  a  valuable  considera- 
tion, could  not  recover  on  a  bill  given  in  payment  of  a 
bet  above  lOL  on  a  legal  horse-race.  The  case  of 
George  v.  Stanley  {c\  also,  makes  in  favour  of  the  prin- 
ciple contended  for.  It  is  decided,  that  one  party 
cannot  maintain  an  action  against  another,  for  the  pro- 
duce of  a  transaction  prohibited  by  law.  It  follows, 
that   a  principal   cannot  recover  from   his  agent  the 

(a)  See  2  Deac.  245.  (h)  7  Taunt  405. 

(c)  4  Taunt  683.  lo  this  case,  however,  the  Coart  of  Common  Pleas 
refused  to  set  aside  a  judgment  confessed  on  bills  given  for  the  amount  of  a 
gaming  debt,  unless  the  party  could  affect  the  holder  of  the  bills  with 
notice. 
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amount  of  money  received  by  him  on  an  illegal  transac- 
tion. 

Erskine,  C.  J.  referred  to  the  case  of  Edwards  v. 
Dick{(i),  where  it  was  held,  in  an  action  against  the 
drawer  of  a  bill,  that  it  was  no  defence  that  the  bill 
was  accepted  for  a  gaming  debt,  if  it  be  indorsed  over 
by  the  drawer  for  a  valuable  consideration  to  a  third 
person,  by  whom  the  action  is  brought. 

Sir  John  Cross. — Whether  the  Commissioners  can 
enter  into  the  consideration  of  the  validity  of  a  judgment 
duly  obtained  at  law,  I  am  not  prepared  to  give  an 
opinion.  I  am  not  satisfied  with  the  case  of  Ex  parte 
ButterfiU  (b). 

Mr.  Bethell  then  applied  for  time  to  look  into  the  au- 
thorities ;  and  undertook,  if  the  Court  would  permit  the 
matter  to  stand  over  for  that  purpose,  that  the  argument 
should  proceed  on  the  statement  in  the  petition,  that  the 
money  was  received  by  the  bankrupt  on  bets  made,  by 
him,  as  agent  for  the  petitioner,  with  other  persons. 

The  Court  accordingly  ordered  the  petition  to  stand 
over. 
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1838. 


£z  parte 
Marsoh. 


Mr.  Bethell  now  said,  that  having  considered  the  facts    January  27. 
of  the  case  with  great  attention,  he  thought  the  assig- 
nees ought  to  abandon  their  opposition  to  the  proof  of 
the  debt. 


Sir  John  Cross  then  delivered  the  following  judg- 


(a)  4  B.  &  Aid.  212. 
VOL.  Ill 


(6)  1  Rosei  192. 


O 
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1838.  ment: — I  observe  in  the  printed  reports  of  a  former 
Jr^^^  discussion  of  this  case,  it  has  gone  forth  to  the  public, 
Mauson.  that  it  is  held  in  this  Court  that  it  is  as  competent  for 
Commissioners  to  enquire  into  the  consideration  of  judg- 
ments, as  of  bills  of  exchange.  .As  I  am  not  aware  of 
any  such  general  rule,  I  feel  it  incumbent  upon  me  to 
express  my  opinion  on  that  subject.  I  had  always  be- 
fore understood,  that  there  was  this  established  distinc- 
tion ;  that  though  a  simple  contract  is  only  primA  facie 
evidence  of  a  debt,  a  judgment  is  conclusive  ;  and  that 
it  is  a  first  principle  of  English  jurisprudence,  that  the 
merits  of  a  judgment  of  a  Court  of  competent  jurisdic- 
tion can  never  be  tried  over  again,  or  disputed  in  any 
shape  whatever,  either  by  the  parties  themselves,  or  by 
those  who  claim  under  them.  It  is  true,  that  Courts  of 
Equity  may  deal  with  the  rights  of  parties  founded  on  a 
judgment,  as  well  as  with  any  other  rights  of  property. 
But  the  merits  of  the  judgment  are  taken  as  resjudicata^ 
and  not  to  be  disputed  by  any  matter  of  fact  cognizable 
by  the  Court  where  such  judgment  stajids  recorded.  It 
is  stated  as  a  general  principle  in  Comyn's  Digest,  title 
Chancery  Judgment,  that  Chancery  cannot  proceed  by 
suit  in  equity  to  annul  a  judgment  at  common  law,  nor 
to  txamine  the  justice  of  a  judgment  given.  If  then  it 
be  not  competent  for  any  Court  of  Law  or  Equity  to  try 
over  again  res  judicata^  1  cannot  understand  by  what 
authority  Commissioners  can  do  this,  who,  although  for 
some  purposes  they  may  be  considered  a  Court,  have  no 
judicial  authority  to  hear  and  determine  any  matter  what- 
ever, either  of  law  or  equity.  Two  cases  have  been  re- 
ferred to,  as  authorising  Commissioners  to  revise  the 
merits  of  a  judgment,  namely,  ButterfilT^  case  (a),  and 
Bryanfs  case(i).    But  the  former  appears  to  me  to 

(a)  1  Rose,  192.  (6)  1  Ves.  &  Bea.  21 1. 
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show  the  contrary.  There  a  creditor  tendered  a  proof 
fonnded  solely  on  a  verdict,  and  the  Commissioners  re- 
jected the  proof,  because  the  verdict  of  the  jury  had  not 
been  afiSrmed  by  the  judgment  of  the  Court,  nor  was 
the  consideration  shown.  Lord  JEldon  held  they  had 
done  rightly,  and  said,  **  It  is  competent  for  any  party 
to  impeach  the  verdict ;  before  it  is  matured  into  a  judg- 
ment, it  is  only  prima  facie  evidence  of  a  debt.**  As  to 
Bryants  case,  the  question  there  was,  whether  there  was 
a  good  petitioning  creditor's  debt ;  the  objection  being, 
that  although  there  was  a  sufficient  debt  prior  to  the 
bankruptcy,  it  was  merged  in  a  subsequent  judgment. 
Upon  that  Lord  Eldon  was  of  opinion,  that  the  original 
debt  was  not  merged,  and  that  the  consideration  for  the 
judgment  must  be  looked  to,  not  for  the  purpose  of  de- 
feating it,  but  for  the  purpose  of  supporting  the  com- 
mission, which  was  the  only  point  to  be  determined. 
But  the  reporter  has  ascribed  to  the  Lord  Chancellor  a 
single  word,  which  turns  the  expression  of  his  opinion  of 
the  case  before  him  into  the  assertion  of  a  general  rule. 
The  words  of  the  report  run  thus, — "  Proof  upon  a 
judgment  will  not  stand  merely  upon  that,  if  there  is  not 
a  debt  due  in  truth  and  reality,  for  which  the  consider- 
ation must  be  looked  to."  But  if  the  indefinite  article 
in  that  sentence  be  changed,  and  it  be  read  '^  Proof  upon 
^A^  judgment,"  then  the  opinion  would  be  confined  to 
the  case  judicially  before  him,  instead  of  promulgating 
a  general  rule,  not  at  all  necessary  to  the  determination 
of  that  case.  And  this  is  the  only  trace  I  have  been 
able  to  discover  in  support  of  the  alleged  general  rule. 
If  there  bad  been  already  any  such  general  rule,  the 
subsequent  act,  3  Geo.  4.  c.  39.,  which  makes  certain 
judgments  therein  described  void  in  case  of  bankruptcy, 

q2 


1838. 


Ex  parte 
Marsov. 
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1838.  is  an  absolute  nullity;  for  it  seems  to  me^  that  enquiring 
Ex  parte  ^"^^  ^^^  Consideration  of  a  judgment  is  to  treat  it  as  null 
Marson.      j^jjJ  ^qJj^  inasmuch  as  all  specialty  debts  are  payable  in 

bankruptcy  pari  passu,  and  without  priority,  and  there- 
fore the  only  use  of  a  judgment  is  in  being  conclusive 
evidence  of  a  debt.     I  am  therefore  of  opinion,  that  it 
was  not  the  duty  of  these  Commissioners  to  enquire  into 
the  consideration  for  the  judgment  in  question,  unless 
they  had  previously  found  that  the  cognovit  was  not  filed 
pursuant  to  the  statiite,  which  in  that  case  makes  it  firau- 
dulent  and  void  as  against  assignees.     And  I  think,  that 
this  Court  is  bound  to  admit  the  judgment  as  conclusive 
evidence  of  the  debt,  unless  it  be  so  vacated  by  the  sta- 
tute.    The  case  of  George  v.  Stanley  (a)  has  been  cited, 
as  an  instance  of  a  trial  on  the  merits  after  judgment. 
But  there,  the  judgment  being  against  the  loser  of  money 
at  play,  it  was  altogether  void  by  the  statutes  against 
gaming,  though  that  reason  is  not  adverted  to  in  the  re- 
port.   It  does  not,  however,  appear  to  me,  that  any  of 
those  acts  are  applicable  to  the  judgment  now  before  us, 
nor  do  we  find  that  the  validity  of  it  has  been  at  all 
questioned  on  any  grounds  either  of  illegality,  or  firaud, 
or  irregularity,  but  on  the  testimony  of  witnesses  to  the 
merits ;  which  I  do  not  think  it  was  within  the  province 
of  the  Commissioners  to  try,  after  those  merits  had  been, 
in  the  words  of  Lord  Eldon,  matured  into  a  judgment. 

Erskine,  C.  J- — Not  supposing  it  would  be  necessary, 
I  have  not  looked  into  the  authorities  on  this  subject ; 
but  I  confess  my  opinion  has  not  been  altered  by  what 
has  just  been  said.  I  have  a  strong  impression  on  my 
mind,  that  there  are  many  cases  where  the  Lord  Chan- 

(a;  4  Taunt.  683. 
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cellor  has  referred  it  to  the  Commissioners  to  enquire 
and  report^  as  to  the  consideration  for  judgment  debts. 
If  the  Commissioners  were  prevented  from  instituting 
such  an  enquiry,  it  would  often  happen  that  bona  fde 
creditors  would  be  defrauded ;  as  all  usurious  and  gaming 
debts  would  be  secured  by  judgment. 
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1838. 


£z  parta 
Marion. 


Sir  John  Cross. — All  fraudulent,  judgments  can,  of 
coarse,  be  examined  into,  when  any  ground  is  laid. 

Sir  George  Rose. — As  the  point  has  not  been  argued 
by  the  counsel  for  the  respondents,  I  am  not  called  upon 
to  express  any  opinion  on  it ;  still  it  is  important  to  be 
understood,  that  the  Commissioners  have  authority  to 
examine  into  the  consideration  of  a  judgment  debt. 
There  is  a  distinction  between  the  operation  of  judg- 
ments on  property,  when  the  party  continues  solvent, 
and  when  bankruptcy  intervenes.  Execution  on  a  judg- 
ment is  frequently  stayed  and  set  aside  on  equitable 
grounds,  both  at  law,  and  in  equity ;  and  by  analogy,  the 
same  is  done,  in  efiect,  in  bankruptcy,  by  preventing  a 
proof  on  the  judgment. 


Ex  parte  John  Thorpe. — In  the  matter  of  John  Teas- 
dale,  and  John  Atkinson  Swales.  W€$tminster, 

Jan.  20,  1838. 

1  HIS  was  a  petition  to  confirm  the  certificate  of  the  Although  an 

r^         ,     m  .  order  for  the 

Commissioners,  to  whom  it  had  been  referred  to  inquire  saleof  anequit- 
as  to  the  deposits  of  deeds  under  an  equitable  mortgage,  u  accompanied 

by  an  oraer  of 
leference  to  the  CommissioDers,  to  ascertain  the  time  of  the  deposit  of  the  deeds,  yet  if  the 
certificate  of  the  Commissioneis  agrees  with  the  statement  of  tne  eqaitable  mortgagee,  he  is 
entitled  to  the  rents  accruing  from  the  date  of  the  order. 

Where  some  deposits  of  deeds  are  made  with  written  memoranda,  and  others  without,  the 
costs  will  be  apportioned,  and  only  those  allowed,  which  relate  to  the  deposits  accompanied 
with  mcmoianda. 


TllOftPR. 
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1838.  The  petitioner  was  the  managing  director^  and  one  of 

£x  parte  ^^^  public  officers,  of  a  joint  stock  banking  company 
called  "  The  Northern  and  Central  Bank  of  England." 
On  the  29th  September  1836  the  petitioner  presented  a 
petition  to  this  Courts  stating  that  the  bankrupts  on  the 
2d  January  1836  opened  an  account  with  this  bank,  and 
that,  in  order  to  secure  the  payment  of  any  balance  that 
might  become  due  from  them^  they  deposited  at  various 
times  with  the  bank  several  leases  of  property  at  Shef- 
field. 

On  the  21st  September  1836  a  fiat  issued  against  the 
bankrupts,  when  there  was  due  from  them  to  the  bank  a 
balance  of  55561.  19s.  4d.,  and  also  a  further  sum  of 
53132.  12$.  lid.  upon  bills  of  exchange  drawn  by  the 
bankrupts  and  discounted  by  the  bank.  The  petitioner 
prayed  for  the  usual  order  for  the  sale  of  the  leasehold 
property  comprised  in  the  deeds,  and  that  he  might  be 
permitted  to  prove  for  the  remainder  of  the  debt,  which 
the  proceeds  of  the  sale  might  not  be  sufficient  to  liqui- 
date. On  the  hearing  of  the  petition,  which  did  not 
specify  the  precise  times  when  the  deeds  were  deposited, 
the  Court  made  the  usual  Order  for  the  sale  of  the  pro- 
perty, but  directed  that  the  proceeds,  after  payment  of 
the  expenses  of  the  sale,  should  be  paid  into  the  Bank 
of  England,  with  the  privity  of  the  accountant  in  bank- 
ruptcy, subject  to  further  order ;  and  it  was  ordered,  that 
it  should  be  referred  to  the  Commissioners,  to  inquire 
and  certify  to  the  Court  at  what  time  the  deposit  of  the 
several  deeds  by  memorandum,  or  otherwise,  took  place ; 
with  liberty  for  the  Commissioners  to  state  special  cir- 
cumstances, and  reserving  further  directions  and  costs. 

On  the  3d  March  1837  the  Commissioners  made  their 
report,  by  which  they  certified  that  two  leases  were  de- 
posited with  the  banking  company  on  the  2d  January 
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1836,  and  that  a  memorandum  stating  the  object  of  the       1838. 
deposit  was  at  the  same  time  signed  by  the  bankrupts ;      j. 
that  another  lease  was  deposited  with  the  bank  on  the      Thorfb. 
19th  April  1836,  and  another  lease  on  the  26th  April 
1836;  and  that  another  lease,  together  with  two  inden- 
tures of  mortgage  and  assignment,  were  deposited  before 
the  18th  May  then  last;  and  that  the  three  last  deposits 
were  made  without  any  accompanying  memorandum. 

The  memorandum  which  accompanied  the  deposit  of 
the  two  first-mentioned  leases  declared,  that  they  should 
remain  in  the  hands  of  the  directors  of  the  bank  for  the 
time  being,  as  a  security  to  the  company  and  the  proprie- 
tors constituting  the  same  for  the  time  being,  as  a  chang- 
ing and  fluctuating  body,  for  the  payment  of  all  monies, 
which  then  were,  or  which  should  thereafter  become,  due 
and  owing  from,  or  be  chargeable  to,  the  bankrupts  from 
time  to  time,  to  or  on  the  account  of  the  bank,  by  reason 
of  any  advances  from  time  to  time  made  by  the  bank  to 
the  bankrupts. 

The  premises  comprised  in  the  several  indentures  of 
lease  were  sold  by  auction  before  the  Commissioners  on 
the  14th  April  1837.  The  purchase  monies  for  those  in 
the  two  first-mentioned  leases  amounted  to  2161/. — and 
the  purchase  monies  for  all  the  other  premises  to  1004/. ; 
and  the  clear  produce  of  the  sales  received  by  the  assig- 
nees, after  deducting  the  expenses  of  the  sale,  amounted 
to  2960/. 

The  petition  alleged,  that  the  assignees  had  since  the 
date  of  the  Order  for  sale  received  considerable  sums,  in 
respect  of  the  rents  and  profits  of  the  premises  comprised 
in  the  several  indentures  of  lease,  and  that  such  sums 
were  then  in  their  hands.  That  in  addition  to  the  sums 
of  55562.  and  5313/.,  due  from  the  bankrupts  to  the 
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1838.        bank,  there  was  also  due  the  sum  of  11,128/.,  in  respect 

Ex  parte       ^^  '''''^  ^^  exchange  drawn  by  the  bankrupts  and  dis- 
Thori'£.       counted  by  the  bank,  making  together  21,999/.;  and 
that  a  meeting  for  a  dividend  was  advertised  for  the  6th 
December  next. 

The  prayer  was,  that  the  certificate  of  the  Commis- 
sioners might  be  confirmed,  and  the  petitioner  be  paid 
his  costs  of  the  former  petition  and  of  all  subsequent 
proceedings  out  of  the  sum  of  2960/.,  and  that  the  resi- 
due of  that  sum  might  be  also  paid  to  the  petitioner ; 
and  that  it  might  be  declared,  that  the  bank  was  also  en- 
titled to  be  paid  all  the  rents  and  profits  received  by  the 
assignees  since  the  date  of  the  Order  for  sale ;  and  that 
the  petitioner  might  prove  for  the  residue  of  the  debt 
due  to  the  bank. 

Mr.  SwanstoUf  and  Mr.  Abraham^  appeared  in  sup- 
port of  the  petition. 

Mr.  Walker,  contrd.  The  Court  has  departed  from 
its  usual  course  in  this  instance,  by  making  the  order 
for  sale,  before  the  petitioner  had  established  his  title  as 
equitable  mortgagee.  It  was  considered  for  the  benefit 
of  all  parties,  that  the  property  should  be  realized ;  but 
the  Court  did  not,  on  the  former  occasion,  make  a  positive 
order  in  favour  of  the  petitioner  as  equitable  mortgagee. 
Besides,  part  of  the  rents  now  claimed  became  due  be- 
fore the  order  was  made,  and  only  part  afterwards. 
[JErskine,  C.J.  The  Court  on  the  former  occasion  en- 
tertained a  doubt,  that  the  deeds  were  not  deposited  at 
the  times  alleged  by  the  petitioner,  and  referred  it  to  the 
Commissioners  to  ascertain  that  fact;  which  having  been 
now  ascertained,  ought  not  the  petitioner  to  have  the 
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same  benefit,  as  if  the  Court  had  made  an  absolute  order 
of  sale?]     One  of  the  leases  in  this  case  the  bankrupt 
was  entitled  to,  as  assignee ;  and  although  this  lease  was 
deposited  by  the  bankrupt  with  the  petitioner,  yet  the  as- 
signment of  the  lease  was  never  deposited  with  him ;  and 
if  a  party  has  not  the  deed  which  gives  the  bankrupt  an 
interest  in  the  property,  the  Court  has  never  decided 
that  a  deposit  of  any  other  deed  relating  to  the  property 
will  amount  to  an  equitable  mortgage.     In  Ex  parte 
Pearse  (a),  where  the  bankrupt  had  deposited  the  title 
deeds  of  an  estate  with  ^.,  and  the  immediate  convey- 
ance to  himself  with  B.,  it  was  held  by  Lord  Eldon, 
that  A.  and  jB«  had  not  either  separately,  or  collectively, 
a  good  equitable  mortgage.     But  there  is  another  point 
in  the  case.    The  deeds  were  deposited  by  only  one 
partner.     Now,  as  one  partner  only  cannot  execute  a 
legal  mortgage  of  property  belonging   to  the  firm,  it 
follows,  that  he  is  equally  incapacitated  to  make  an  equit- 
able mortgage.     [Er shine ^  C.  J.  The  deeds  were  depo* 
sited  with  the  bank  for  money  lent  to  the  firm ;  and  the 
partner,  therefore,  who  made  the  deposit,  must  be  implied 
to  be  authorized  as  the  agent  of  the  other.]     Then  as  to 
the  material  question,  the  right  to  receive  the  rents, — the 
principle,  on  which  the  Court  directs  the  rents  to  be  paid 
to  an  equitable  mortgagee  is,  that  his  title  is  completed, 
only,  from  the  time  of  the  declaration  of  the  Court  in 
his  favour.     This  petitioner  did  not,  on  the  former  oc- 
casion, pray  for  the  receipt  of  the  rents  and  profits ;  and 
a  party,  to  be  entitled  to  these,  is  bound  to  put  himself, 
either  actually,  or  virtually,-  into  possession  of  the  pro- 
perty.     In  cases  of  equitable  mortgage  the  Court  of 
Chancery  docs  not  allow  the  rents,  till  the  appointment 

(a)  Back,  625. 


1838. 

£z  parte 
Thorpe. 
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1888.  of  a  receiver.  Finally,  in  regard  to  the  costs, — ^the  pe- 
£z  parte  ^i^on^r  is  not  entitled  to  costs,  as  part  of  the  deeds  were 
Thorpe.      deposited,  without  any  written  memorandum. 

Mr.  Sicanston,  in  reply,  was  stopped  by  the  Court 

Erskine,  C.  J. — The  former  order  included  a  refer- 
ence to  the  Commissioners,  for  the  purpose  of  ascer- 
taining the  times  of  the  several  deposits,  to  see  whether 
the  petitioner  was  correct,  in  stating  that  they  were  made 
before  the  act  of  bankruptcy.  Now,  as  the  certificate 
of  the  Commissioners  agrees  with  the  statement  of  the 
petitioner  in  this  respect,  the  petitioner  ought  now  to 
stand  in  the  same  situation,  as  if  the  Court  had  acted  on 
his  statement  at  the  former  hearing,  and  had  made  the 
common  order  at  once.  I  thinks  therefore,  that  he  is 
entitled  to  the  rents  which  have  accrued  since  the  date 
of  the  former  order,  and  before  the  sale  of  the  property. 
The  efiect  of  the  former  order  was  to  make  the  assig- 
nees receivers,  or  trustees,  of  the  rents  for  the  party 
really  entitled  to  them.  From  the  time  when  the  Court 
takes  the  property  into  its  owi\  hands,  the  rent  follows 
the  title  to  the  property ;  just  as  the  appointment  of  a 
receiver  would  give  the  rents  to  the  equitable  mort- 
gagee. With  respect  to  the  objection  that  has  been 
urged  to  the  deposit  of  one  of  the  leases,  without  the 
assignment  to  the  bankrupt,  I  think  that  as  the  original 
title-deed,  which  is  the  essential  deed^  was  deposited 
with  the  petitioner,  this  is  enough  to  constitute  a  good 
equitable  mortgage ;  for  it  evidently  shows  what  the  in- 
tention of  the  party  was,  in  making  such  deposit.  In 
regard  to  the  costs,  as  it  appears  that  some  of  the  de- 
posits were  accompanied  by  memoranda,  and  others  not, 
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I  think  the  costs  should  be  apportioned ;  and  that,  as  to 
that  part  of  the  property  where  there  was  a  written  me- 
morandum, the  costs  should  come  out  of  the  proceeds  of 
the  sale ;  and  that,  as  to  that  part  where  there  was  no 
written  memorandumi  the  costs  should  be  paid  by  the 
petitioner. 


91 


1838. 


Ex  parte 
Thorpx. 


The  Order  was,  that  the  petitioner  should  be  de« 
dared  equitable  mortgagee,  and  entitled  to  the 
rents  from  the  date  of  the  former  order,  and  that 
an  account  should  be  taken  of  them  by  the  Com- 
missioners :  that  the  costs  should  be  apportioned, 
in  respect  of  the  deposits  without,  and  of  the  de- 
posits with^  a  written  memorandum :  and  that 
the  petitioner  should  be  permitted  to  prove  for 
the  residue  of  the  debt. 


Ex  parte  Brown  and  others. — In  the  matter  of 

Warwick  and  Clagett.  Weitmimter, 

Jan.  23,  1838. 

This  was  the  petition  of  Broum  &  Co.,  on  behalf  of  An  agreement 
themselves  and  other  bill-holders^  claiming  a  lien  on  between  a  finn 
certain  shares  in  the  Bank  of  the  United  States  of  Ame-  Lnotber  in  Af- 
rica, the  certificates  of  which  were  in  the  hands  of  the  i]|J*er  should 
official  assignees,  under  the  following  circumstances :        Swin  Bank  ^ 

The  bankrupts  entered  into  an  agreement  with  Jack-  ^^^^^^ 
sm  Riddle  &  Co.  of  Philadelphia,  to  purchase,  on  a  !*>«  English 

*  *^  house  for  sale, 

drawing  bills  on 
the  English  bouse  for  the  amount  of  the  jpurchase-money,  and  that  the  proceeds  of  the  sale  of 
the  shares  should  be  applied  by  the  English  house  in  payment  of  the  bills.  Vaiious  bills  were 
drawn  by  the  American  on  the  English  house,  and  were  negotiated  by  the  former.  Both 
hoDsee  became  bankrupt ;  and  the  certificates  of  the  bank  shares  did  not  arrive  in  England, 
until  after  the  bankruptcy  of  the  English  house,  when  they  got  into  possession  of  the  assig- 
nees. Held,  that  the  bill-holders  were  entitled  to  have  the  proceeds  of  the  shares  applied  in 
payment  of  the  bills,  and  that  tha  shares  were  not  within  toe  operation  of  the  clause  of  re- 
eled ownership. 
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1838.  joint  speculation^  shares  in  the  Bank  of  the  United  States. 
Ex  arte  '^  ^^®  arranged,  that  Jackson  Riddle  &  Co,  were  to  pur- 
Brown       chase  the  shares  with  their  own  money,  and  were  to 

and  others.  '' 

draw  bills  on  the  bankrupts  for  the  amount  of  the  pur- 
chase-money,  which  the  bankrupts  undertook  to  honour, 
and  which  Jackson  k  Co.  were  afterwards  to  negotiate 
in  America,  and  apply  the  produce  in  repayment  of  the 
money  they  had  advanced.  On  the  35th  February  1837, 
Jackson  Riddle  &  Co.,  in  pursuance  of  this  agreement, 
purchased  350  shares  for  9374Z.;  for  which  sum  they 
drew  nine  bills  on  the  bankrupts,  and  negotiated  them 
in  America.  The  certificates  of  the  shares  were  trans- 
mitted to  England,  for  the  purpose  of  being  sold  by 
Warwick  &  Claffett,  who  were  to  apply  the  proceeds 
in  the  discharge  of  their  acceptances ;  but  before  the 
certificates  arrived,  Warwick  and  Claffett,  on  the  12th 
May  1837,  became  bankrupts.  The  certificates  conse- 
quently came  into  the  hands  of  their  assignees,  who 
claimed  a  right  to  retain  them.  The  bills,  which  were 
drawn  and  negotiated  before  the  bankruptcy,  were  due, 
and  remained  unpaid. 

On  the  28th  February  1837,  Messrs.  Jackson  Riddle 
&  Co,  wrote  to  Warwick  &  Clagett  as  follows :  '^  We 
purchased  on  the  28th  inst.,  for  our  joint  account,  350 
shares  United  States  Bank,  at  118 J,  which  we  will  remit 
and  draw  for  per  next  packet.  We  should  have  drawn 
against  the  same  this  day,  but  expect  that  bills  will  com- 
mand a  better  price  per  next  packet.  The  certificates 
could  not  be  got  ready  for  transmission  by  this  oppor- 
tunity." 

On  the  7th  March  1837,  Jackson  Riddle  &  Co.  wrote 
as  follows  to  Warwick  8c  Claffett :  "  Inclosed  we  hand 
seven  certificates,  each  for  50  shares  United  States  Bank, 
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Nos.  4027  to  40^  inclusive^  being  the  350  shares  pur-        1838. 
chased  the  28th  ult.,  for  joint  account  with  your  good       y^     ^^ 
selves.     Against  the  purchase  of  360  bank  shares  we        j'^^th^ 
have  drawn  our  bills  Nos.  147  to  150^  amounting  to 
3I00Z. ;  the  residue  we  will  value  for  by  next  packet." 

On  the  15th  March  1837,  Jackson  &  Co.  wrote  as 
follows :  "  Prefixed  we  hand  statement  of  the  bank 
shares  remitted  the  7th  instant,  closed  by  our  bill  of 
the  1 1th  instant,  at  sixty  days,  4535/.,  which  we  trust 
will  prove  correct  and  satisfactory." 

In  addition  to  these  shares,  Jackson  Middle  8c  Co.  had 
also  previously  purchased,  on  the  like  joint  speculation, 
200  other  shares  in  the  United  States  Bank,  and  had  in 
like  manner  drawn  bills  on  the  bankrupts  for  the  amount 
of  the  purchase-money.  Of  these  shares  the  bankrupts 
had  sold  150,  and  had  applied  the  proceeds  in  payment 
of  all  the  bills  but  one,  leaving  a  balance  of  79/.,  which 
came  into  the  hands  of  the  assignees,  together  with  the 
remaining  50  shares.  The  bill  unpaid  was  for  1249/., 
which  had  been  discounted  by  the  petitioners,  and  was 
then  in  their  hands.  The  150  shares  were  in  the  name 
of  Warwick  alone.  Jackson  Middle  &  Co.  afterwards 
became  bankrupt. 

At  the  time  of  the  bankruptcy  of  Warwick  &  Clagett, 
two  of  the  first-mentioned  bills,  one  for  500/.,  and  an- 
other for  4535/.,  were  in  the  hands  of  two  other  parties, 
who  had  paid  full  consideration  for  them,  deducting  the 
discount. 

The  prayer  was,  that  the  official  assignee  might  de- 
liver to  the  petitioners  the  360  share  certificates,  to  be 
sold  and  applied  in  payment  of  the  respective  bills  drawn 
against  the  same,  in  proportion  to  the  amount  of  such 
bills,  or  that  the  official  assignee  might  sell  the  shares 
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1838.        and  apply  the  proceeds  in  like  manner;  and  a  similar 
Ex  parte      order  was  prayed  with  respect  to  the  792.  and  the  50 
Md'^Aw.     *^*^®^>  ^^^  *®  liquidation  of  the  bill  for  1349/. 

Mr.  J.  Russelly  in  support  of  the  petition,  referred  to 
the  cases  of -Eb  parte  Waring  (a).  Ex  parte  Prescott  (i), 
and  JEx  parte  Hohhouse  (c).  The  correspondence  proves, 
that  the  parties  expressly  agreed  that  the  proceeds  of 
the  shares  were  to  be  applied  in  payment  of  the  bills ; 
the  bankrupts  were  bound  to  fulfill  this  agreement ;  and 
the  assignees,  therefore,  cannot  retain  the  shares,  or 
their  proceeds,  without  applying  them  to  the  specific 
purpose  for  which  they  were  remitted  to  Warwick  & 
Clagett.  If  A.  &  B.  purchase  goods  on  a  joint  specu- 
lation, and  A.  become  bankrupt  before  the  goods  are 
paid  for ;  it  is  clear,  that  il.'s  assignees  cannot  claim  their 
share  of  the  goods,  or  their  proceeds,  until  the  price  is 
paid ;  when,  and  not  before,  the  profit  or  loss  may  be 
shared  between  them.  In  the  present  case,  the  shares 
are  purchased  on  a  joint  adventure ;  and  the  amount  of 
the  bills  drawn  by  Jackson  &  Co.  on  Warwick  &  Clagett 
constitute  the  price,  which  the  assignees  of  the  latter 
firm  are  bound  to  pay,  before  they  can  derive  any  benefit 
firom  the  shares. 

Mr.  Surge f  for  the  assignees  of  Jackson  Riddle  &  Co., 
consented  to  the  prayer  of  the  petition,  provided  they 
were  indemnified  from  all  expense,  and  the  petitioners 
would  agree  not  to  attempt  to  prove  the  bill  against 
either  estate. 

(a)  2  Roae,  182.  (<?)  2  Deac.  291. 

(h)  3  Deac.  &  C.  218. 
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Mr.  Swanstan,  for  the  assignees  of  Warwick  k  da^  1838. 
gett  These  shares  are  the  partnership  property  of  the  e*^"^ 
two  firms  in  England  and  America ;  and  although,  as  ^'^T^ 
between  the  partners,  there  is  a  lien  on  the  proceeds  of 
the  shares  for  the  discharge  of  the  bills,  yet  this  lien 
docs  not  extend  to  the  holders  of  the  bills.  The  pre- 
sent case  is  distinguishable  from  JEx  parte  Waring;  for, 
in  that  case,  there  was  an  express  contract  that  the  fund 
should  be  liable  for  payment  of  the  bills.  Here  there 
is  no  contract,  but  merely  a  proposal  from  Jackson  & 
Co.,  which,  for  any  thing  that  appears  to  the  contrary, 
was  never  acceded  to  by  Warwick  &  Clagett.  The  shares 
were  therefore  in  the  reputed  ownership  of  Warwick  & 
Clagett.  No  one  but  Warwick  had  any  knowledge  that 
Jackson  &  Co.  had  any  lien  upon  the  shares ;  and  there- 
fore the  shares  passed  to  Warwick  &  Clagett*s  assignees ; 
Ex  parte  Ckuck{a),  and  Ex  parte  Burbridge{b). 

Erskine,  C.  J. — The  course,  which  the  x)etitioner8 
propose  to  take,  appears  to  me  the  most  beneficial  to  all 
parties,  provided  they  have  a  right  to  what  they  ask  by 
this  petition;  and  I  am  clearly  of  opinion,  that  they  have 
such  right.  The  letters  of  Jackson  &  Co.  do  not  exactly 
constitute  the  contract;  but  they  are  evidence  of  its  ex- 
istence. It  is  impossible  to  read  the  letter  of  the  28th 
February,  without  arriving  at  the  conclusion,  that  it 
refers  to  some  contract  previously  entered  into  between 
the  parties;  and  the  petition  states,  as  a  fact,  that  Jack^ 
son  &  Co  did  enter  into  an  agreement  with  Wartoick  8c 
Clagetty  for  the  purchase  and  subsequent  disposal  of 
these  shares,  on  the  joint  account  of  the  two  firms.     It 

(a)  Mont.  457.  (6)  1  Deac.  131. 
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1838.  does  not  appear  to  me  materialy  whether  or  not  there 
Ex  parte  existed,  Strictly  speaking,  an  agreement  for  a  partner- 
BnowN       gj^jp  j^g  ^Q  these  shares;  for  there  can  be  no  doubt  of  an 

and  others.  ^  ' 

agreement  to  share  profit  or  loss,  and  therefore  they 
must  be  taken  to  be  so  far  partners.  On  the  part  of 
Warwick  k  Clagett  it  was  stipulated,  that  they  would 
hold  the  shares  as  the  joint  property  of  themselves  and 
of  Jackson  &  Co.,  subject  to  the  payment  of  the  bills 
out  of  the  proceeds ;  and  therefore  Jackson  &  Co.  have 
a  right  to  insist  on  the  proceeds  being  so  applied.  It  is 
on  this  stipulation  the  bill  holders  found  their  petition, 
and  not  upon  any  right  of  lien.  It  appears  to  me, 
therefore,  that  on  the  principle  oiEx  parte  Copeland{a)f 
and  JEx  parte  Prescottifi),  the  proceeds  of  the  shares 
ought  to  be  applied  in  payment  of  the  bills.  It  has  not 
been  stated,  whether  there  are  any  joint  creditors  of  the 
two  firms;  but  if  there  are  any,  their  rights  must  be  pro- 
vided for,  as  in  the  cases  I  have  just  cited.  It  has  been 
contended,  that  these  shares  must  be  considered  to  have 
been  in  the  reputed  ownership  of  Warwick  &  Clagett, 
under  the  6  Geo.  4.  c.  16.  s.  72.;  but  I  do  not  think 
that  section  applies  to  this  case.  The  bills  were  trans- 
mitted to  Warwick  &  Clagett  clothed  with  a  trust, 
namely,  to  retire  the  bills;  and  therefore  the  case  is  not 
within  the  provisions  of  reputed  ownership.  In  support 
of  this  position  I  may  even  cite  Ex  parte  Burbridge(c); 
for  in  that  case  the  Lords  Commissioners  laid  great 
stress  upon  the  trust  being  a  secret  trust,  for  the  benefit 
solely  of  one  individual ;  whereas  here  the  trust  was  not 
intended  to  be  secret;  and  it  was  created  for  the  benefit, 
not  of  one  individual,  but  of  several  individuals  in  part- 
nership under  two  difierent  firms. 

(a)  3  Deac.  &  C.  199.  (ft)  Id.  218.  (e)  1  Deac.  131. 
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Sir  John  Cross  concurred.  1888. 


and  others. 


£x  parte 

Sir  George  Rose. — The  claim  of  the  petitioners  in  Brown 
this  case  depends  upon  the  equities  subsisting  between 
the  two  sets  of  assignees  of  Warwick  8c  Clagett,  and 
Jackson  Riddle  &  Co.  The  assignees  of  Jackson  &  Co. 
may  insist  that  the  funds  in  question  shall  not  be 
touched  by  the  assignees  of  Warwick  &  Clagetty  until  they 
relieve  the  estate  of  the  American  firm  from  the  bills  for 
which  that  estate  is  liable.  With  regard  to  the  question 
of  order  and  disposition^  the  objection  on  that  ground 
comes  with  a  very  ill  grace  from  the  assignees,  who  have 
the  proceeds  of  these  bills  in  their  hands.  In  order  to 
have  sustained  that  objection,  they  ought  to  have  proved 
the  time  of  the  act  of  bankruptcy,  which  they  have 
omitted  to  do.  It  is  in  evidence,  however,  that  Warwick 
had  suspended  payment  long  before  the  bankruptcy,  on 
which  occasion  an  inspector  was  appointed  of  his  estate 
and  effects;  so  that  the  shares  could  not  be  in  Warwick's 
order  and  disposition. 

The  Order  was,  that  distinct  accounts  should  be 
taken  of  the  property;  that  the  property  should 
be  realized,  and  the  expenses  "^aid,  the  petition- 
ers undertaking,  in  respect  of  the  bills  they  held, 
to  indemnify  the  estate;  that  the  net  proceeds 
from  the  sale  of  the  shares  should  constitute  a 
fund  for  the  benefit  of  the  bill-holders,  in  rate- 
able proportions,  they  undertaking  to  release  the 
two  estates  from  any  claims  on  the  bills ;  and  that 
the  costs  of  the  petitioners,  and  the  American 
firm,  as  well  as  those  of  the  assignees,  should 

VOL.  lli       .  H 
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1838.  come  out  of  the  fiindSi  provided  the  assignees  did 

Ex  parte  ^^^  S^  further  into  the  question  of  order  and  dis- 

aJd*oth«rs  position ;  but  if  they  did,  their  costs  were  then  to 

come  out  of  their  own  estate. 


Ex  parte  Belcher. — In  a  cause  of  Bannatyne  and 

Wertminster  others  V.  LeaDER. 

Jan*  25  and  27« 
1838,  coram      _ ^ 

Ld, Chancellor.  1  HIS  was  an  application  of  an  official  assignee,  that 
creditors  to  de-  his  name  might  be  struck  out  of  the  bill  filed  in  the 
dLputertoTr-^  above  cause,  under  the  following  circumstances.  The 
comrocDcine  ®^^*  ^^^  instituted  by  the  assignees  of  a  bankrupt;  and 
ii"creditoi?ina '  ^^^O''®  ^^  ^^  Commenced,  a  meeting  of  creditors  was 
consent  by        jyjy  jj^]^  under  the  provisions  of  the  6  Geo.  4.  c.  16.  s. 

proxy,  under  tlie         •'  * 

6  G^.  4.  c.  16.  88.,  at  which  some  of  the  creditors  who  resided  in  Scot- 

8. 88.  ' 

land  voted  by  proxy.  A  question  then  arose,  whether  the 
due  consent  of  creditors  had  been  given  according  to  the 
requisition  of  the  statute,  so  as  to  entitle  the  assignees  to 
their  costs  out  of  the  bankrupt's  estate,  in  the  event  of  the 
suit  being  unsuccessful.  The  official  assignee  was  appre- 
bensive,  that  the  requisite  consent  of  the  creditors  had 
not  been  given  according  to  the  terms  of  the  statute,  and 
that  he  might  be  personally  liable  to  the  costs  of  the 
suit;  and,  on  this  ground,  he  made  the  present  applica- 
tion to  the  Court. 


Mr.  J.  Russelly  in  support  of  the  motion.  The  statute 
intended  that  the  creditors  should  be  personally  present 
at  the  meeting,  in  order  that  they  might  hear  and  con- 
sider the  arguments  in  favour  of  the  proposed  suit;  and 


Belcher. 
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therefore  the  consent  to  the  institution  of  the  suit  is  not  ISSS, 
Talid^  when  given  by  proxy.  The  consequence  will  be,  ^^  ^^^ 
that  if  the  bill  should  be  dismissed  with  costs,  the  assig- 
nees would  not  be  entitled  to  retain  the  costs  out  of  the 
bankrupt's  estate.  The  words  of  the  88th  section  are, 
'*  with  the  consent  of  the  major  part  in  value  of  the  cre- 
ditors who  shall  have  proved  under  the  commission, 
present  at  any  meeting,  whereof,  and  of  the  purport 
whereof,  twenty-one  days'  notice  shall  have  been  given 
in  the  London  Gazette." 

Mr.  G.  Richards^  contrd.  The  act  of  6  Geo.  4.  c.  16. 
•illows  the  consent  of  a  creditor  to  be  given  by  proxy  in 
various  matters,  quite  as  important  as  that  of  instituting 
a  suit  in  Chancery.  Thus,  by  section  46,  an  agent  may 
prove  a  debt  due  to  a  corporation.  By  section  61  a  cre- 
ditor may  depute  another  person  by  letter  of  attorney, 
to  vote  in  his  behalf  in  the  choice  of  assignees.  By 
section  124,  a  creditor  may  authorize  another  person  to 
sign  the  bankrupt's  certificate.  And  by  section  134, 
where  a  creditor  resides  out  of  England,  any  person  au- 
thorized by  letter  of  attorney  may  vote  in  his  behalf  at 
a  meeting  to  decide  upon  a  composition.  It  is  plain, 
therefore,  that  a  consent,  in  this  instance,  by  proxy  is 
within  the  meaning  of  the  statute. 

Cur,  adv.  vult. 

Lord  CoTTENHAM,  C,  now  delivered  judgment  as 
follows. — The  question  in  this  case  arose  upon  the  con- 
struction of  the  88th  section  of  the  Bankrupt  Act.  It  is 
there  enacted,  that  the  assignees,  with  the  consent  of  the 

h2 
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18.18.  major  part  in  value  of  the  creditors  who  shall  have 
£x  parte  proved  Under  the  commission,  present  at  any  meeting, 
of  which  twenty-one  days'  notice  shall  have  been  given 
in  the  Gazette,  may  compound  with  any  debtor  to  the 
bankrupt's  estate,  or  may  submit  any  dispute  to  arbitra- 
tion; and  then  the  section  declares,  that  ^^no  suit  in 
equity  shall  be  commenced  by  the  assignees,  without 
such  consent  as  aforesaid."  It  has  been  objected  by  the 
present  applicant,  that,  under  this  section,  the  consent 
of  a  creditor  to  the  commencing  of  a  suit  is  invalid,  if 
given  by  proxy.  But  it  appears  to  me,  that  a  consent 
of  a  creditor,  given  through  his  authorized  agent,  is  suffi- 
cient ;  otherwise  the  intent  of  the  act  would  be  defeated; 
as  a  minority  of  creditors,  who  happened  to  be  present 
at  the  meeting,  might  have  complete  control  over  an  ab- 
sent majority.  It  does  not  appear,  that  this  delegated 
authority  is  excluded  in  any  case  by  the  act ;  and  the 
124th  section  provides,  that  even  the  bankrupt's  certifi- 
cate may  be  signed  by  an  authorized  agent  of  the  cre- 
ditor. The  ofiicial  assignee  has,  therefore,  a  sufiScient 
consent  of  creditors  to  the  institution  of  this  suit,  to 
enable  him  to  prosecute  it  with  perfect  safety  as  to 
costs. 
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1838. 
Ex  parte  Daniel  Meinertzhagen  and  others. —  In  the       v^>^ 

matter  of  William  Sidney  Warwick  and  Thomas 

William  ClAGETT.  Wettminster, 

Jan.  29,  1838. 

XHIS  was  a  petition  of  the  assignees  to  expunge  a  ^-  deposits 

with  W.,  bis 

proof  made  against  the  separate  estate  of  the  bankrupt  agent,  Virginia 

bonds  for 

Warwick,  under  the  following  circumstances.  60,ooo  dollars, 

Warunck,  having  for  several  years  carried  on  the  busi-  juiy  1836 
ness  of  a  commission  merchant,  on  the  1st  October  1836  a  thud  person, 
formed  a  copartnership  with  Clcyett^  for  the  purpose  of  bis*o!ra'debt.**' 
continuing  the   same   business.     During  the  separate  i836^appliea 
trading  of  Warwicky  John  Hagan  of  New  Orleans  in  ^^"  ***  J^^' 
America,  some  time  before  September  1836,  deposited  *J'  ^^.O^Oi.  on 

the  security  of 

with  him  bonds  of  the  State  of  Virginia  for  60,000  dol-  ^^  Virginian 

bonds,  which 

lars.     Hagan  in  the  same  year  entered  into  partnership  W.  agrees  to 

do,  but  says 

wiih  James  Magee  of  Liverpool.     In  September  1836  nothing  about 

i_^  I-  -  „  bavin?  Drevi" 

Hagan  applied  to  Warwick  to  grant  him  a  credit  for  ously  pled^ 
10,OOOZ.  upon  the  security  of  the  Virginian  bonds,  which  ©wn  purposes. 
Warwick  agreed  to  do  by  the  following  letter,  dated  tobcri^seH?" 
September  2 1  st  1836.  ^^^^  ^^  ^'^ 

"In  consequence  of  your  having  deposited  in  my  loooo/** which 
hands  60,000  dollars  of  Virginia  State  6  per  cent,  bonds,  ^  "^^^^^ 
I  hereby  open  a  credit  in  your  favour  for  10,000/.,  to  having  taken 

C.  into  part- 

the  extent  of  which  the  drafts  of  yourself,  or  any  one  nersbip  on  the 

verv  day  the 

authorized  by  you,  shall  meet  due  honour.    The  above  bills  were 
stocks  are  of  course  held  subject  to  your  order."  bills  are  duly 

On  the  26th  September  1836,  Hagan  sent  Warwick  ^\^  maturity, 
the  following  letter  : — "  I  hereby  transfer  your  credit  of  ^^^f^Jf  ^r^^ 
the  21st  instant  in  my  favour  for  10,000/.,  issued  on  a  7o^7"Jo^°J^. 

the  payment  of 
them.  Subsequent  dealings  take  place  between  H.  and  W,  &  C,  until  the  latter  stop  pay- 
Bient ;  when  they  make  a  balance  to  be  due  to  them  from  H.,  but  take  no  notice  of  the  Vir- 
ginian bonds,  the  chief  part  uf  which  had  been  already  redeemed  by  W,  &t  C.  and  pledged 
again  with  another  perron  for  a  partnership  debt  from  W.  &l  C.  Meld,  that  the  subsequent 
dealings  of  H,  with  the  partnership  of  W.  &  C.  did  not  deprive  him  of  bis  right  to  prove  th* 
amoont  of  the  bonds  against  the  separate  estate  of  W^ 
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1838.        deposit  of  Virginia  bonds,  to  Hagan  Magee  &  Co.,  and 

^^^'^^^^       beg  you  will  authorize  these,  valuation  accordingly." 

Meinertz-     This  letter  was  accompanied  by  one  from  Hagan  Magee 

BAOEN 

aod  others.  &  Co.  to  the  following  effect : — '^  The  annexed  is  a 
transfer  from  your  good  self  to  our  Mr.  Hagan  in  our 
favour,  which  we  pray  you  to  notice.  We  may  require 
to  use  this  for  some  operations  here  through  this  week ; 
but  we  pray  you  to  observe,  we  will  draw  on  you  at 
sixty  or  seventy  days,  previous  to  which  time  we  shall 
place  you  in  funds  for  amount  of  such  valuations,  as  to 
create  with  you  no  cash  advance.'* 

On  the  28th  September  1836,  Warwick  wrote  to 
Hagan  Magee  &  Co.,  acknowledging  the  order  to  trans- 
fer the  credit  on  the  bonds,  saying :  ^'  Your  valuations 
against  the  same,  at  any  date  most  agreeable  to  your- 
selves, shall  meet  due  honour.  I  note,  that  it  is  not  your 
intention  to  place  me  in  cash  advance,  on  account  of  any 
valuations  you  may  so  make ;  but  I  beg,  upon  this  point 
as  well  as  every  other,  you  may  command  me  in  any 
way  I  can  be  most  serviceable  to  you." 

On  the  1st  October  1836,  Hagan  Magee  &  Co.,  in 
pursuance  of  this  arrangement,  drew  three  bills  on  War^ 
wicky  payable  at  three  months,  for  10,0002. ;  which  bills 
were  accepted  by  the  new  firm  of  Warwick  &  Clagett; 
the  partnership  between  these  two  latter  persons  having 
commenced  on  the  very  day  the  bills  were  drawn,  which 
fact  was  announced  by  a  letter  of  that  date  from  War^ 
wick  8c  Clagett  to  Hagan  Magee  &  Co. ;  and  on  the 
3d  October  Warwick  &  Clagett  wrote  another  letter  to 
them,  saying,  that  the  bills  should  receive  due  honour. 
The  bills  were  accordingly  accepted  by  Warwick  & 
Clagett f  and  duly  paid  by  them  at  maturity. 

Hagan  was  at  this  time  at  Liverpool,  and  consented 
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to  the  above  arrangement,  and  requested  that  the  balance        1838. 
of  his  account  with  Warwick  might  be  transferred  to  the      ex  parte 
account  of  Hagan  Magee  &  Co.  with  Warwick  &  Cfe-     Meinertz- 
getty  which  was  accordingly  done ;  and  the  future  ac-     ***^  others. 
count  was  kept  between  those  two  firms.     On  such 
transfer  of  accounts,  Warwick  &  Clagett  debited  them- 
selves with  3140/.  Is.  \Od.y  as  due  from  Warwick  to 
Hagauy  and  took  credit  for  two  sums  of  140/.  as  due 
from  Hagan  to  Warwick ;  which  statement  of  account 
was  agreed  to  by  Hagan  Magee  &  Co.     From  this  pe- 
riod there  were  no  separate  dealings  between  Warwick 
and  Hagan. 

On  the  12th  December  1836,  previous  to  the  three 
bills  for  10,000/.  falling  due,  IJagan  Magee  &  Co.,  hav- 
ing then  made  no  provision  for  the  payment  of  them, 
proposed  to  Warunck  &  Clagett  to  raise  money  for  that 
purpose  on  the  Virginia  bonds ;  in  answer  to  which  pro- 
posal Warwick  wrote  to  Hagan,  saying,  that  he  had 
hoped  that  Hagan  would  not  have  called  upon  him  for 
the  whole  amount  of  the  bills  at  that  season,  and  that  if 
Hagan  could  assist  him  without  inconvenience  to  him- 
self, he  should  feel  obliged.  In  consequence  of  this  re- 
quest, Hagan  Magee  Sa  Co.  on  the  31st  December  1836 
remitted  to  Warwick  &  Clagett  7000/.,  towards  the  pay- 
ment of  the  bills  for  10,000/.;  all  of  which  were  duly 
paid  by  Warwick  &  Clagett  at  maturity. 

The  Virginia  bonds  had,  in  fact,  as  far  back  as  July 
1836,  been  pledged  by  Warwick  to  Overend  Gumey  & 
Co.,  as  a  security  for  money  borrowed  by  him  for  his 
own  purposes.  On  the  Slst  September  1836  a  balance 
of  24,580/.  was  found  to  be  due  from  Warwick  to  Over- 
end  Gumey  &  Co.,  for  which  they  held  these  bonds  and 
various  other  securities.    On  the  12th  December  1836 
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1838.        WartDick  paid  off  8000/.  of  this  balance,  by  a  draft  of 
Ji^^^'^        Warwick  &  Clagett  on  their  bankers,   and    Warwick 

Ex  parte  *^ 

Meinebtz-  tijgn  ^qqI^  up  from  Overend  Gumey  &  Co.  part  of  the 
and  others,     bonds  amounting  to  40,000  dollars. 

On  the  S4th  December  1836  an  arrangement  was 
come  to  between  Warwick  &  Clagett  and  Overend  Gur- 
net/ 8c  Co.y  as  to  the  balance  due  to  the  latter  firm  from 
Warwick,  amounting  to  16,580/ ;  which  sum  itwasagreed 
should  be  considered  as  a  loan  to  Warwick  &  Clagett^ 
and  for  which  Warmck  &  Clagett  accordingly  gave 
Overend  Gumey  &  Co.  their  promissory  note  payable  at 
three  months  ;  the  remainder  of  the  Virginia  bonds  for 
10,000  dollars  being  allowed  to  remain  with  Overend 
Gumey  &  Co.,  as  part  of  the  security  for  this  sum. 

On  the  5th  November  1836  Thompson  Foreman  & 
Co.  were  creditors  of  Warwick  &  Clagett,  on  their  joint 
promissory  note  for  10,000/.  payable  at  three  months, 
for  the  payment  of  which  Thompson  Foreman  &  Co.  held 
as  a  security  300  Mechanic  and  Trades  Bank  shares,  and 
300  United  States  Bank  shares.  On  the  12th  Decem- 
ber 1836  Warwick  &  Co.  prevailed  on  Thompson  Fore-- 
man  &  Co.  to  give  up  the  United  States  Bank  shares, 
and  take  instead  the  Virginian  bonds  for  40,000  dollars, 
as  a  security.  On  the  8th  February  1837  Thompson 
Foreman  &  Co.  sold  the  bonds  and  applied  the  proceeds, 
amounting  to  7176/.  19^.  6J.,  in  part  payment  of  the  note. 

On  the  8th  February  1837  Warwick  &  Clagett  sus- 
pended  their  payments,  but  they  continued  to  carry  on 
their  business  until  their  bankruptcy.  They  shortly 
afterwards  sent  Hagan  Magee  8c  Co.  a  statement  of  the 
account  between  them,  by  which  they  made  a  balance  of 
3439/.  &.  6c/.  due  to  them  from  Hagan  Magee  &  Co. ; 
but  in  this  account  no  notice  was  taken  of  the  Virginia 
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bonds  for  50^000  dollars.  They  however  informed  Ha- 
gan  Magee  &  Co.,  that  the  bonds  had  been  pledged.  On 
the  S8th  February  Hagan  Magee  &  Co.  wrote  to  War^ 
wick  &  Clagett^  complaining  of  this  omission  in  the  ac- 
count ;  when  the  latter  assured  them  that  they  always 
considered  the  Virginia  bonds  as  applicable  to  their  ac- 
count, and  that  Hagan  Magee  &  Co.  were  creditors 
upon  the  estate  of  Warwick  &  Clagett  for  the  difference 
between  the  amount  of  the  bonds  and  the  balance  on  the 
account. 

On  the  27th  March  18S7,  Warwick  &  Clageti\  pro- 
missory  note  to  Overend  Gumey  &  Co.  for  16,580/.  be- 
came due ;  when  Hagan  paid  them  2025/.,  in  order  to 
redeem  the  remainder  of  the  Virginia  bonds  in  their 
hands,  which  had  been  pledged  with  them  by  Warwick, 

On  the  12th  May  1837  a  fiat  was  issued  against  War* 
wick  &  Clagett,  under  which  they  were  duly  found 
bankrupts,  and  the  petitioners  chosen  the  assignees; 
when  Hagan  applied  to  prove  against  the  separate  es- 
tate of  Warwick  for  the  sum  of  9201/.  19«.  6c/.,  being 
the  amount  of  the  net  proceeds  of  the  Virginia  bonds 
for  40,000  dollars,  sold  by  Tkompson  Foreman  8c  Co., 
and  of  the  amount  paid  by  him  to  redeem  the  bonds  for 
10,000  dollars  from  Overend  Ourney  &  Co. 

The  proof  was  resisted  by  the  assignees,  on  the  ground 
that  the  bonds  had,  from  the  time  of  the  acceptance  of 
the  bills  for  10,000/.,  been  deposited  with  Warwick  & 
Clagett,  as  a  security,  and  that  the  proceeds  of  the  bonds 
had  been  applied  to  the  use  of  Warwick  8c  Clagett ;  and 
that  the  amount  of  such  proceeds,  only,  formed  an  item 
of  account  between  Hagan  Magee  &  Co.  and  Warwick 
8c  Clagett,  until  all  monies  due  to  the  latter  firm  in  re- 
spect of  their  acceptance  of  the  bills  were  fully  paid ; 


1838. 
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1838.        and  that  the  only  proof  that  could  be  made^  either  by 


£z  parte 
Ikxnbrt! 

HAGKN 


Hagcaa  himself^  or  by  Hagan  Magee  &  Co.,  was  against 
Mkinertz-     the  joint  estate  of  Warwick  &  Clagett  for  the  difference. 

HAGKN 

and  others.  The  right  of  proof  by  Hagan  against  Warwick^%  sepa* 
rate  estate  was  contended  for,  on  the  ground  that  Hagan 
had  originally  deposited  the  bonds  with  Warwick^  who 
by  his  letter  of  the  Slst  September  1836  had  undertaken 
to  hold  the  same,  subject  to  the  order  of  Hagan ;  and 
that  the  bonds  were  to  be  considered  as  having  been  all 
along  in  the  separate  custody  of  Warwick^  and  not  as  in 
the  custody  and  disposition  of  Warwick  8c  Clagett^  or 
as  deposited  with  them  by  way  of  security. 
The  Commissioner  admitted  the  proof. 

Mr.  Maule,  and  Mr.  J.  Russelly  in  support  of  the 
petition.  When  Clagett  was  taken  into  partnership 
with  Wanoick,  the  previous  treaties,  which  had  been 
entered  into  between  Wartcick  and  Hagan,  became  those 
of  Warwick  8c  Clagett.  It  is  immaterial,  whether  an 
individual  partner  knows  any  thing  of  the  partnership 
transactions  or  not,  in  order  to  render  him  jointly  liable 
for  the  acts  of  his  copartner.  It  was  agreed,  that  the 
balance  due  from  Wartoick  to  Hagan  should  be  trans- 
ferred to  Warwick  8c  Clagett,  and  that  after  the  1st  Oc- 
tober all  future  transactions  should  be  considered  as 
transactions  and  liabilities  of  Warwick  8c  Clagett,  and 
not  of  Warwick  alone.  [Sir  G.  Rose.  Do  not  the  facts 
of  the  case  show,  that  the  petitioners  have  a  right  to  elect, 
whether  they  will  prove  against  the  separate,  or  joint,  es- 
tate? What  state  of  things  has  occurred  to  discharge 
Warwick  from  his  separate  liability,  in  pledging  these 
bonds  for  his  own  purposes  ?]  Assuming  that  he  had 
done  so  before  the  partnership  between  Wanoick  & 
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Clageti,  yet  after  the  petitioners  had  notice  of  the  part-        1838. 
nership;  and  the  balance  of  Hagan's  account  with  War-       ^^  p^^^ 
wick  had,  pursuant  to  his  request,  been  transferred  to     ^"]'"J*" 
the  joint  account  of  Warwick  &  Clagett,  the  previous     '°^  others, 
liability  of  Warwick  became  merged  in  the  joint  liability 
of  Warwick  &  Clagett.     [ErskinCf  C.  J.    It  is  quite 
clear,  from  the  correspondence  between  the  parties,  that 
Warwick,  up  to  the  time  of  pledging  the  bonds  to  Over-- 
end  &  Co.,  held  them  subject  to  the  orders  of  HaffanJ] 
Assuming  that  Warwick  had  done  something  with  the 
bonds,  which  he  could  not  lawfully  do,  Hagan  might 
have  brought  an  action  of  trover  for  the  bonds ;    and 
after  the  sale  of  the  bonds,  then  an  action  for  money  had 
and  received  for  the  amount  of  the  proceeds  of  the  sale ; 
but  in  that  case  he  would  of  course  have  affirmed  the 
sale.     It  cannot  be  denied,  that  these  bonds  were  in- 
tended to  be  a  security  for  all  sums  drawn  by  Hagan  & 
Co.  on  Warwick  &  Clagett.    The  correspondence  plainly 
shows,  that  Hagan  8c  Co.  considered  the  bonds  to  be  in  the 
possession  of  Warwick  &  Clagett,  for  they  are  distinctly 
treated  by  them  as  in  the  hands  of  Warwick  &  Clagett ;  and 
in  December  Warwick  &  Clagett  had  the  complete  control 
of  the  bonds.     [Erskintj  C.J.  Not  quite  so  ;  for  Overend 
&  Co.  had  a  claim  on  them  for  10,000  dollars,]     Hagan 
pays  off  that  debt,  and  affirms  the  transaction,  as  one  of 
Warwick  &  Clagett ;  and  he  cannot  now  place  himself 
in  a  different  situation  from  what  he  was  then  entitled  to 
be  in.     It  was  only  at  the  time  of  the  bankruptcy,  not  on 
the  12th  July,  that  Hagan  could  claim  the  proceeds  of 
the  bonds  from  Warwick  8c  Clagett.    It  does  not  fol- 
low, that  because  an  action  of  trover  would  lie  on  the 
l^h  July, — ^and  afterwards  an  action  for  money  had  and 
received  for  the  proceeds  of  the  bonds,  when  the  bonds 
were  sold, — that  Hagan  was  thereby  divested  of  his  right 
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1838.        to  bring  trover.    Hagan  seeks  now  to  adopt  part  of  the 
Ex  parte      transaction,  and  repudiates  the  rest.     This  he  cannot  do. 
^^ukoll^'     ^^  ^®  claims  the  proceeds  of  the  sale,  it  can  only  be 
and  othets.     against  the  joint  estate.    The  view  which  the  Commis- 
sioner took,  in  admitting  the  proof  against  the  separate 
estate,  though  subtle   and  ingenious,  cannot  be  sup- 
ported ;  and  the  proof  against  the  separate  estate  ought 
to  be  expunged. 

Mr.  Swanston,  and  Mr.  G.  Richards^  contra.  The 
only  question  is,  whether  Mr.  Hagan  has  not  a  right  of 
proof  against  the  separate  estate  of  Warwick^  for  the 
amount  of  the  bonds  deposited  by  him  with  WaruAck^ 
and  which  the  latter  pledged  for  his  own  purposes. 
They  were  then  stopped  by  the  Court. 

Erskine,  C.  J. — It  appears  to  me,  that  the  Commis- 
sioner was  perfectly  right,  in  admitting  the  proof  of  Hagan 
against  the  separate  estate  of  Warwick;  though  I  do  not 
mean  to  say,  that  he  might  not  have  a  right  of  election  to 
prove,  either  against  the  separate,  or  the  joint  estate  ;  inas- 
much, as  he  might  perhaps  have  confirmed  the  appropria- 
tion of  the  proceeds  of  the  bonds  by  the  partnership  of 
Warwick  8c  Clagctt,  and  have  proved  against  their  joint 
estate  for  the  value  of  the  bonds  for  40,000  dollars,  as  so 
much  money  had  and  received  to  their  use.  But  that 
will  not  affect  his  right  of  proof  against  the  separate  es- 
tate of  Wartvick.  The  bonds  were  deposited  by  Hagan 
with  Warwick  before  the  partnership  with  Clagett,  and 
were  also  pledged  by  Warioick  with  the  house  of  Over- 
end  &  Co.,  before  the  introduction  of  Clagett  into  the 
firm.  If  Wanoick  was  authorized  to  pledge  them,  he 
became  a  debtor  to  Hagan  for  the  amount ;  if  not,  then 
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there  was  something  like  a  breach  of  trust;  and  in  either  1838. 
case  a  debt  was  created  from  him  to  Hagan,  and  a  right  ^^  ^^^ 
of  proof  by  the  latter  against  his  estate.  Has  any  thing  Meinertz- 
then  occurred  to  take  away  this  right  of  proof  from  Hagan,  *'»<*  others. 
as  it  existed  before  the  partnership  of  Wanoick  &  Clagett? 
I  do  not  thinks  that  the  correspondence  between  the  par- 
ties takes  away  the  right ;  for  that  only  shows^  that  Mr. 
Hagan  was  willing  to  apply  the  bonds  for  the  purpose 
of  raising  money  to  the  extent  of  10,000/.,  to  pay  off 
the  acceptances  of  Warwick  &  Clagett.  This,  however, 
has  not  been  done ;  and  funds  for  that  purpose  were  pro- 
vided by  Hagan  &  Magee,  to  the  extent  of  7000/.  Be- 
sides, at  the  very  period  of  the  correspondence,  it  appears 
that  the  bonds  had  been  actually  pledged  by  Warwick 
with  Overend  &  Co.  for  his  own  separate  debt,  with- 
out the  knowledge  of  Hagan,  And  the  mere  circum- 
stance of  Warwick  8c  Clagett  having  afterwards  got 
possession  of  the  bonds,  and  having  sold  them,  does  not 
take  away  the  previous  rights  of  Hagan  against  War* 
wick,  in  whose  hands  he  had  placed  them  prior  to  the 
partnership. 

Sir  John  Cross. — It  appears  from  the  correspondence 
between  these  parties,  that  Warwick  writes  word  to 
Hagan,  that  he  held  the  bonds  as  security  for  his  ac- 
ceptances in  Hagan's  favour,  to  the  extent  of  10,000Z. ; 
and  that  Hagan  never  knew,  at  that  time,  how  the  bonds 
had  been  actually  disposed  of.  The  bonds  having  been 
pledged  by  Warwick  for  his  own  benefit,  he  became 
liable  to  an  action  for  money  had  and  received. 

Sir  George  Rose. — The  question  before  the  Com- 
missioner was  a  very  simple  one,  and  I  think  the  con- 
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1838.  elusion  he  has  come  to  upon  it  is  the  right  one.  The 
F  arte  property  in  question  was  placed  in  Warwick's  hands^  in 
a1ein£htz-  the  character  of  a  trustee^  for  the  purpose  of  covering 
andothen.  the  acceptances  of  bills  drawn  upon  him  by  Hagan; 
and  any  disposition  of  this  property  by  Warwick  will,  of 
course,  render  him  separately  liable  to  Hagan.  It  is 
contended,  however,  that  the  subsequent  dealings  be- 
tween the  parties  alter  the  case,  and  that  the  appropria- 
tion of  the  specific  funds,  for  the  purposes  of  the  part- 
nership of  Warwick  &  Clagett^  renders  the  firm  jointly 
liable,  and  discharges  the  separate  liability  of  Warwick. 
But,  in  either  way  of  putting  it,  Hagan  had  a  right  of 
election  against  the  separate,  or  the  joint,  estate.  The 
only  question  is,  whether,  in  the  course  of  Hcyan's  cor- 
respondence with  Warwick  &  Clagett,  he  adopted  their 
joint  liability  for  the  amount  of  the  bonds,  instead  of  the 
separate  liability  of  Warwick  incurred  by  him  on  the 
12th  July,  when  it  is  stated  that  he  dealt  with  this  pro- 
perty for  his  own  private  purposes.  Does  the  subse- 
quent correspondence,  then,  vary  the  previous  right  of 
Hagan  to  treat  Warwick  as  his  separate  debtor?  I 
must  own,  I  have  read  the  correspondence  with  some  at- 
tention, and  do  not  find  that  it  has  in  any  way  varied 
that  right. 

Mr.  Maule  then  applied,  that  the  sum  of  3000/.  might 
be  ordered  to  be  deducted  from  the  amount  of  the  pro- 
posed proof;  as  Hagan  &  Co.  had  only  remitted  70002. 
towards  the  payment  of  the  bills  for  10,000Z.,  which  had 
been  paid  by  Wanoick  &  Ciagett 

Mr.  Swanstan.    The  state  of  account  between  Hagan 
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and  Warwick  was  never  displaced  by  any  subsequent        1838. 
dealings  between  him  and  Warwick  k  Clagett.  ^^    ^^^ 

MfilNERTZ- 
HAOEN 

Erskine,  C.  J. — The  Order  will  be  for  the  proof  of     *°**  o'*^®"* 
Hagan^s  debt,  with  liberty  for  the  assignees  to  apply 
for  a  redaction  of  it  by  set-off,  or  otherwise. 

The  Order  was,  that  the  proof  should  stand  against 
the  separate  estate  of  Warwick,  but  without  pre- 
judice to  the  reduction  of  it  by  set-off  or  other- 
wise, and  that  the  petitioners  should  have  their 
costs  out  of  the  estate  of  the  bankrupts. 


Ex  parte  Thomas  Brettell  and  others. — In  the  matter 

—  Tr«f(mtnster, 

of  James  UOREN.  Jan.  29  and  30, 

1838. 

This  was  a  petition  of  an  equitable  mortgagee,  and  the  Where  the  com- 
mon Order  is 

assignees  of  the  bankrupt,  praying  for  the  specific  per-  made  for  the 
formance  of  a  contract  against  the  purchaser  ot  the  mort-  bankrupt's  es- 

,  .  tate,  on  the  pe* 

gaged  premises.  tition  of  an 

In  July  1834,  the  equitable  mortgagee  presented  the  ^l^,t^  court 
usual  petition  to  this  Court,  for  the  sale  of  the  property;  ^u,^cirn**to 
whereon  the  common  order  was  made.     In  pursuance  of  cf™p«i  t*»«  pj»r- 

^  chaser  specifi- 

this  order,  the  property  was,  in  September  1834,  put  up  caily  to  perform 

his  coutract,and, 

for  sale  by  public  auction  before  the  Commissioner,  sub-  for  that  purpose, 
ject  to  the  conditions  of  sale  contained  in  the  printed  Registrar  of  the 
particulars  of  sale  then  exhibited.     By  these  particulars  whether  the  "^^^ 
the  sale  was  stated  to  be  "  by  order  of  the  Court  of  Re-  make'^good 
Tiew  in  Bankruptcy ;"  and  by  the  last  condition  it  was  jj^  ®y  **  **^®  P'°" 
stipulated,  that  if  any  mistake  were  made  in  the  descrip-  -g^^^^c^^* 
tion  of  the  premises,  or  any  other  error  whatever  should 
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1838.        appear  in  the  particulars,  such  mistake  or  error  should 
Ex  parte      ^^^  vitiate  the  sale,  but  a  compensation  should  be  given, 
^J*™'-'-     or  taken,  as  the  case  might  require.     The  purchaser 
paid  the  usual  deposit,  and  signed  the  following  memo- 
randum : — 

*'  Memorandum  :  I  hereby  acknowledge  to  have  pur* 
chased  the  manor  of  Chertsey  Bermond,  as  described  in 
the  annexed  particular,  at  the  sum  of  3600/.,  and  having 
paid  the  sum  of  540/.  as  a  deposit,  and  in  part-payment 
thereof:  And  I  further  agree  to  pay  the  remainder  of 
the  said  purchase-money  and  complete  my  contract,  ac- 
cording to  the  conditions  of  sale :  And  I  bind  my  heirs^ 
executors,  administrators,  and  assignees,  to  a  strict  ful- 
filment of  the  same.  As  witness  my  hand  this  18th  day 
of  September  18S4. 

''John  Cutis:' 

Upon  the  abstract  of  the  title  being  delivered,  Cutts 
took  various  objections  to  the  title.  The  petition  stated, 
that  the  whole  of  these  objections,  except  such  as  went 
to  the  compensation,  had  been  satisfactorily  answered ; 
and  that  the  only  ground  of  compensation  was,  that  the 
actual  particulars  of  the  two  kinds  of  copyhold  property 
fell  short  of  the  representations  in  the  particulars  of  sale. 

The  prayer  was,  that  Cutts  might  be  ordered  specifi- 
cally to  perform  the  contract  of  purchase,  and  pay  to  the 
petitioners  the  balance  of  the  purchase-money,  with  in- 
terest, subject  to  allowance  of  such  compensation  (if 
any)  as  in  the  judgment  of  the  Court  Cutts  might  be 
entitled  to ;  and  that,  if  necessary,  it  might  be  referred 
to  the  proper  officer,  to  ascertain  and  state  whether  the 
petitioner  could  make  a  good  title  to  the  premises,  and 
whether  Cutts  was  entitled  to  any  compensation. 
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Mr.  Saean,  and  Mr.  Evans,  in  support  of  the  pe- 
tition, were  stopped  by  the  Court. 

Mr.  Swan$ton,  with  whom  was  Mr.  Lee,  then  con- 
tended that  this  Court  had  not  jurisdiction  to  make  the 
order  prayed  for,  and  that  the  only  remedy  was  by  filing 
a  bill  in  equity  against  the  purchaser  for  a  specific  per* 
formance  of  his  contract. 

The  Court,  howerer,  thought  the  petitioners  were  en- 
titled to  the  order.  But,  upon  its  being  intimated  that 
Mr.  Lee,  who  was  absent,  wished  to  address  the  Court 
on  the  subject,  they  deferred  pronouncing  a  final  order, 
until  they  heard  the  observations  intended  to  be  ofiered 
by  Mr.  Lee ;  and  the  matter  stood  over  for  that  pur- 
pose. 
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18d8. 


Ex  parte 
Brbttkll 
and  oihera. 


Mr.  Lee  was  now  heard  in  opposition  to  the  Order. 

The  subject  may  be  considered,  1st,  as  to  the  discre- 
tion of  the  Court  to  make  the  proposed  order;  2dly,  as 
to  its  jurisdiction. 

It  is  not  in  every  case,  that  the  Court  ought  to  make  a 
summary  order  to  refer  it  to  the  Registrar,  to  inquire 
whether  the  vendor  of  an  estate  can  make  out  a  good 
title  to  the  purchaser ;  and,  supposing  it  to  have  jurisdic- 
tion to  do  so,  it  is  a  matter  for  the  discretion  of  the  Court, 
to  be  exercised  according  to  the  circumstances  of  the  par- 
ticular case.  In  the  present  case,  the  following  objec- 
tions arise  to  the  completion  of  the  purchase:  1.  The 
vendor,  by  the  conditions  of  sale,  engaged  that  the  manor 
extended  over  5900  acres  of  land ;  and  he  has  not  proved 
that  there  was  land  to  that  extent.  S.  It  has  not  been 
shown  by  whom  the  quit-rents  are  payable.     3.  The 
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1838.  number  of  tenants  of  the  manor  has  not  been  proved. 
^^^  4.  The  lord's  right  to  timber  and  heriots  has  never  been 
^""T^''^  proved,  although  this  right  is  particularly  specified  in 
the  conditions  of  sale.  5.  There  has  been  an  insufficient 
appointment  of  a  new  trustee,  in  execution  of  the  trusts 
to  which  the  property  was  subject.  lErskine,  C.  J.  Is 
there  any  fatal  error  in  the  particulars  of  sale  ?  Is  it 
not  merely  a  mis-statement  as  to  quantity,  which  is  the 
subject  of  compensation  ?]  [Sir  G.  Hose.  Your  argu- 
ment is  premature  ;  all  these  matters  must  go  before  the 
Registrar.  It  is  a  question  of  title,  or  compensation.] 
The  objections  to  the  title  are  of  so  complex  a  nature, 
that  this  is  not  a  proper  case  for  the  Court  to  exercise 
its  discretion,  in  ordering  the  purchase  to  be  completed. 
But  it  is  submitted,  that  the  Court  has  no  jurisdiction 
to  make  such  an  Order  as  the  one  sought  by  this  pe- 
tition. The  first  and  only  case  before  the  establishment 
of  this  Court,  in  which  such  a  jurisdiction  has  been 
assumed  in  bankruptcy,  is  that  of  JSr  parte  Gould  (a); 
but  that  case  is  not  an  authority,  because  it  was  decided 
ex  parte^  and  because  it  does  not  appear  firom  the  re- 
port, that  the  attention  of  the  Court  was  drawn  to  the 
question  of  jurisdiction.  Moreover,  the  authority  of 
that  case  is  contradicted  by  the  whole  practice  of  the 
Court  of  Chancery,  as  appears  from  a  note  to  the  last 
edition  of  Sugden's  Law  of  Vendors  and  Purchasers, 
p.  60.  It  is  true,  that  Ex  parte  Gould  was  relied  on, 
as  an  authority  by  this  Court,  in  Ex  parte  Sidehottom  (b), 
and  by  the  Lords  Commissioners  in  Ex  parte  JBarring- 
ton{c)f  where  Lord  Commissioner  ShddweU  said,  that 
although  Ex  parte  Gould  was  the  only  authority  for  the 

(a)  1  G.  &  J.  231.  (c)  4  Dcac.  &  C.  437. 

•      (5)  3  Deac.  &  C.  818. 
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order  there  made^  still,  as  it  was  never  reversed  or  ap- 
pealed from,  that  case  was  quite  enough.  In  JEx  parte 
Gould,  the  reporter  refers  to  the  case  of  JEx  parte  Par- 
tington(a)^  where  Lord  Manners  appears  to  have  thought 
that  he  had  authority  to  open  the  biddings  at  the  sale 
of  an  estate,  under  an  order  in  bankruptcy,  upon  an 
early  application ;  but  Sir  Edward  Sugden,  with  refer- 
ence to  that  case,  says,  '^  This,  however,  never  has  been 
done ;  nor  is  there  any  reason  to  suppose  that  so  mis- 
chievous an  extension  of  the  rule  (t.  e.  of  opening  bid- 
dings on  sale  before  the  Master),  will  ever  take  place  (&)• 
[Ershinef  C.  J.  Is  not  this  Court  conclusively  bound,  on 
the  question  of  jurisdiction,  by  the  decision  of  the  Lords 
Commissioners  in  Ex  parte  Barrington,  and  must  we 
not  act  on  that  decision  ?]  I  do  not  mean  to  impugn 
the  decision  in  JE^x  parte  JBarrington ;  but  I  contend, 
this  case  differs  from  that;  there  the  purchaser  had 
waived  any  objections  to  the  title,  which  is  not  the  fact  in 
this  case.  Here  the  objections  to  the  title  are  numerous 
and  complicated ;  and  the  machinery  of  this  Court  does 
not  enable  it  satisfactorily  to  dispose  of  difficult  ques- 
tions of  title  to  real  property.  When  that  case  was  be- 
fore this  Court,  his  Honor  the  Chief  Judge  said,  in  an- 
swer to  the  difficulties  that  had  been  urged,  as  to  the 
want  of  proper  officers  in  this  Court  to  investigate  ques- 
tions of  title,  "  When  any  case  hereafter  may  arise, 
which  involves  such  difficulties,  it  will  be  then  time 
enough  for  us  to  consider,  whether  we  will  take  the 
burthen  of  deciding  the  case  on  ourselves,  or  send  it. to 
another  tribunal  where  greater  facilities  may  exist  (c).** 


1838. 


£x  parte 
Brbttell 
and  others. 


(a)  1  Ball  &  B.  209 ;  1  Rose,  367. 
{b)  Sugd.  Law  of  V.  &  P.  p.  66,  note, 
(c)  £s  parU  Sidebottom,  3  Deac.  &  C  824. 
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1 858.  [Sir  G,  Rose.  I  do  not  think  the  last  objection  very 
Kx  parte  tenable.  When  a  reference  as  to  a  question  of  title  goes 
^j^""*^  before  a  Master  in  Chancery,  and  any  difficulty  arises  in 
the  law  of  real  property,  it  is  well  known  that  the  prac- 
tice is,  to  lay  a  case  before  some  experienced  convey- 
ancer, who  actually  decides  the  point,  though  the  Master 
does  so  nominally.  The  same  course  would,  no  doubt, 
be  pursued  on  a  reference  to  an  officer  of  this  Court.] 
It  is  respectfully  submitted,  that  a  reference  to  the  Re- 
gistrar of  this  Court,  on  matters  of  title,  would  never 
give  satisfaction  to  the  profession,  or  to  the  public.  The 
vendors,  in  the  present  case,  having  failed  to  make  a 
good  title,  the  purchaser  has  a  right  of  action  to  recover 
back  the  deposit  money ;  Duhe  of  Norfolk  v.  Worthy  (a). 
What  jurisdiction  has  this  Court  to  prevent  the  pur- 
chaser, in  this  case,  from  bringing  such  an  action?  With 
a  view  to  further  proceedings,  and  in  order  that  the 
question  may  be  fully  considered  by  a  superior  tribunal, 
we  must  protest  against  the  jurisdiction  of  the  Court  to 
make  the  Order  prayed  for  by  this  petition. 

Erskine,  C.  J.— I  confess  I  have  not  seen  any  such 
difficulty,  as  what  has  been  so  strongly  urged  to  us, 
against  the  propriety  of  making  the  Order  asked  by  this 
petition.  The  first  question  is,  as  to  the  jurisdiction  of 
the  Court  to  make  such  Order ;  but  that  is  settled  by 
Ex  parte  Barrington  (J).  There  can  be  no  doubt  that 
this  Court  is  bound  by  the  decision  of  the  Lords  Com- 
missioners in  that  case.  But  we  are  then  told,  that  there 
is  a  distinction  between  the  facts  of  that  case  and  this, 
inasmuch  as  in  that  case  no  question  of  title  was  brought 
before  the  Court;  while  here,  the  main  objection  to 

(a)  1  Camp.  337.  (6)  4  Dcac.  &  C.  437. 
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complete  the  purchase   arises  on  a  question  of  title.        1838. 
And  we  are  referred  to  an  observation  of  mine  in  that       ^^    ^^ 
case,  as  to  our  refraining  from  dealing  with  questions     ^^^^^ 
of  title.     But  what  my  learned  colleague^  Sir  G.  Hose, 
has  said,  is  a  sufficient  answer  to  that  objection,  namely, 
that  if  the  Registrar  should  not  think  himself  qualified 
to  decide  the  point,  he  can  call  in  the  assistance  of  a 
conveyancer,  in  the  same  way  as  is  done  by  the  Masters 
in  Chancery,  and  be  guided  by  his  opinion;  and  when 
he  makes  his  report,  he  can  state  the  facts  on  which 
that  opinion  is  founded.     If  the  conclusion  of  the  Re- 
gistrar should  be  erroneous,  and  this  Court  confirm  his 
report,  the  party  who  is  dissatisfied  may  appeal  to  the 
Lord  Chancellor,  and  from  thence  to  the  House  of  Lords. 
When  the  Registrar  has  made  his  report,  therefore,  all 
questions  of  title  may  still  be  open,  and  either  party 
have  the  full  benefit  of  a  hearing  before  the  Lord  Chan- 
cellor,  without  the  delay  and  expense  of  a  bill  and  an- 
swer.    I  do  not  think,  that  what  has  been  urged  is  of 
sufficient  weight  to  induce  us  to  refuse  the  order  of  re- 
ference to  the  Registrar. 

Sir  John  Cross. — We  have  a  protest  against  the  ju- 
risdiction of  the  Court  in  this  case ;  but  I  think  it  my 
duty  to  maintain  the  jurisdiction  of  the  Court  to  the  ut- 
most extent  given  by  the  act  of  parliament,  which  gives 
this  Court  superintendance  and  control  in  all  matters  in 
bankruptcy ;  and  the  only  question  is,  whether  the  en- 
forcement of  a  contract  for  the  sale  or  purchase  of  the 
bankrupt's  property,  is  not  a  matter  in  bankruptcy. 

Sir  Georoe  Rose  concurred. 
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1838.  The  Order  was^  that  it  should  be  referred  to  the 

£x  parte  Registrar  to  ascertain  and  state  whether  the  pe- 

^i:C  titio°e"  could  make  a  good  tide  to  the  manor ; 

and  if  he  should  find  that  they  could  do  so^  then 
that  he  should  state  to  the  Court,  when  it  was 
first  shown  that  such  good  title  could  be  made, 
and  whether  John  Ctitts  is  entitled  to  any  and 
what  compensation,  by  way  of  abatement  or  de- 
duction from  or  out  of  the  purchase-money,  and 
on  what  ground,  regard  being  had  to  the  con- 
ditions of  sale ;  and  that  all  proper  and  neces- 
sary parties  should  be  examined  before  the  Re- 
gistrar, upon  interrogatories  or  otherwise,  as  he 
should  think  fit,  and  should  produce  before  him 
all  books,  papers,  and  writings,  in  their  custody 
or  power,  relating  to  the  matters  in  question. 
Farther  directions  and  costs  to  be  reserved,  with 
liberty  for  either  party  to  apply  to  the  Court  as 
advised. 

Bggutir'tOffice,      Mr.  Lee  applied  this  day  to  the  Court,  for  an  order  to 

^    '    stay  proceedings  before  the  Registrar,  under  the  above 

order  of  reference,  until  the  hearing  of  the  appeal,  which 

had  been  already  brought,  and  was  then  pending,  before 

the  Lord  Chancellor. 

Sir  George  Rose  refused    the  application,    with 
costs  (a). 

(a)  See  post,  £x  parte  Cuttt. 
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1838. 

Ex  parte  Thomas  Bunn. — In  the  matter  of  Thomas 

^^"^*  Jan.  10.  31. 

Feb.  10.1838. 

This  was  a  petition  of  the  bankrupt  to  annul  the  fiat  if  a  creditor, 

who  is  a  party 

and  assign  the  bond,  on  the  ground  that  the  petitioning  to  a  deed  of  as- 

signment  of  a 

creditor  had  set  up  a  deed  of  assignment  of  the  bank-  tinder's  property 

,  nil  1  1  t       I       f*''^  ^^^  benefit 

rupts  property  as  an  act  of  bankruptcy^  although  the  of  his  creditors, 
petitioning  creditor  himself  was  a  party  to  the  deed.     It  a^aiDst  him,  it 
appeared,  that  the  bankrupt  being  indebted  to  the  Na-  with^u!""^' 
tional  Provincial  Banking  Company  in  the  sum  of  2100Z. 
on  a  banking  account,  the  bankrupt's  books  were  ex- 
amined by  a  Mr.  JBarton,  the  company's  agent,  and  ne- 
gociations  entered  into  for  an  arrangement  by  friends, 
during  the  pendency  of  which  the  bankrupt  was  arrested 
on  the  1st  November  at  the  suit  of  the  company,  for  the 
amount  of  the  debt.     Whilst  the  bankrupt  was  in  cus- 
tody, he  was  induced,  at  the  instigation  of  Barton,  to  ex- 
ecute an  assignment,  on  the  3d  April,  of  all  his  estate  and 
efiects  to  trustees,  for  the  benefit  of  his  creditors;  to 
which   assignment  Barton  was   a  party.     Under  this 
deed,  property  to  the  amount  otSOL  14«.  was  got  in  and 
sold ;  which  sum  was  paid  into  the  company's  bank ;  but 
on  the  13th  November  the  company  issued  a  fiat  against 
Bunny  and  Barton  deposed  to  the  execution  of  the  deed 
of  assignment  by  Bunn,  as  the  act  of  bankruptcy.    The 
petition  had  been  served  on  the  assignees  under  the  fiat, 
who  did  not  appear. 

Mr.  Stintony  in  support  of  the  petition,  contended,  that 
a  party  to  a  deed  of  this  description  could  not  set  up  the 
deed  itself  as  an  act  of  bankruptcy. 
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1888. 


£z  pane 

BUKN. 


January  31. 

On  a  petition 
by  the  bank- 
rupt to  annul 
the  fiat  for  want 
of  the  proper 
reqaisites, 
where  the  affi- 
davits are  dia- 
metrically oppo- 
site as  to  the 
facts,  the  Court 
will  direct 
either  a  vivd 
voce  ezamina« 
tion,  or  an  issue; 
which,  if  taken 
by  the  bankrupt, 
will  be  under 
his  liability  to 
the  costs. 


Sir  George  Rose. — Further  than  that — he  cannot 
set  up  any  other  act  of  bankruptcy. 

Erskine^  C.  J. — As  the  facts  stated  in  the  petition 
are  not  contradicted  by  affidavit^  they  are  amply  suffici- 
ent to  entitle  the  petitioner  to  the  order  he  seeks.  You 
may  therefore  take  an  Order  for  annulling  the  fiat,  with 
costs  against  the  petitioning  creditor ;  but  not  for  as- 
signing the  bond. 

Mr.  Girdlestone  now  appeared  on  behalf  of  the  re- 
spondents, and  said,  that  they  had  been  unable  to  furnish 
proper  instructions  and  affidavits  in  time  for  the  hearing 
yesterday,  but  that  they  had  since  arrived ;  and  as  no 
wilful  delay  had  been  imputed  to  them,  he  hoped  the 
Court  would  permit  them  to  be  heard  in  opposition  to 
the  petition. 

The  Court  said,  that  they  would  suspend  the  draw- 
ing up  of  the  Order,  on  payment  of  costs,  and  would 
leave  it  to  the  parties  to  arrange  between  themselves  as 
to  the  rehearing  of  the  petition. 


February  10.        "^be  matter  came  on  again  this  day  before  his  Honor 
Sir  G.  Rase,  when 


Mr.  Girdlestone  read  the  affidavits  on  the  part  of  the 
respondents,  which  alleged,  that  previous  to  the  bank- 
rupt's executing  the  trust  deed,  it  was  specifically  ex- 
plained to  him,  that  Mr.  Barton,  although  connected 
with  the  company,  became  a  party  to  the  deed  in  a 
private  capacity ;  and  that  it  was  stipulated  that  the  deed 
was  to  be  no  bar  to  the  issue  of  a  fiat,  if  thought  advisa- 
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ble,  and  that  it  would  be  in  that  case  treated  as  an  act 
of  bankruptcy. 

Mr.  Stintcn^  in  support  of  the  petition,  read  affidavits 
in  reply,  which  contradicted  these  allegations  of  the  re- 
spondents. 

Sir  George  Rose. — I  am  anxious  to  relieve  the  bank- 
rupt, if  possible;  but  the  affidavits  are  diametrically  op- 
posite, on  the  statement  of  facts,  and  I  cannot  venture  to 
decide  on  probabilities.     I  shall  therefore  pronounce  no 
opinion  on  the  validity  of  the  fiat ;  for  I  feel  it  painful 
to  be  pressed  to  decide  a  question,  where  it  would  be 
requisite  to  say  that  perjury  has  been  committed  on  one 
side,  or  the  other.     I  am  unable,  on  the  mere  application 
of  the  bankrupt,  under  these  circumstances,  to  annul  the 
fiat.     But  the  petitioner  may,  if  he  chooses,  have  a  viva 
voce  examination  of  all  the  parties, — or  take  an  issue, 
whether  the  bankrupt  was  told  that  the  light  of  issuing 
a  fiat  was  reserved,  and  whether  he  executed  the  deed, 
on  the  faith  of  its  being  considered  a  final  settlement. 
I  do  not  think  this  is  a  petition  on  which  the  bankrupt 
ought  to  be  subjected  to  costs ;  but  the  issue,  if  taken, 
must  be  under  that  liability. 
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1838. 


£i  parte 

BVNM. 


Ex  parte  Nainby. — In  the  matter  of  Nainby.  We»tmin»ter, 

Jan.  31,  1838. 

This  was  a  petition  of  the  bankrupt  to  annul  the  fiat,  The  bankrupt 

coDCoctcd  & 

on  the  ground  that  it  was  firaudulently  concocted,  and  fraudulent  fiat, 
that  there  was  no  valid  petitioning  creditor's  debt.  the^tidon?ng 

creditor,  upon  a 
fictitknis  debt ;  but  three  days  before  it  iasned  gave  notice  to  the  other  parties,  thai  he  would 
go  no  further  with  the  project;  and  after  it  issued  petitioned  to  annul  it: — H«/d,  that,  being 
)Mrttr<pf  erimini$,  he  had  no  locus  tiandi  to  present  a  petition  for  that  purpose. 
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1838.  The  petitioner  stated,  that  having  been  many  years  a 

F.x  parte  prisoner  in  the  King's  Bench,  he  became  a  party  to  an 
Nainby.  arrangement  for  a  friendly  fiat,  under  which  he  might 
be  enabled  to  obtain  his  discharge.  That,  in  furtherance 
of  this  plan,  four  bills  of  exchange  for  various  amounts 
were  antedated,  and  accepted  by  the  bankrupt,  and  placed 
in  the  hands  of  the  petitioning  creditor  and  other  persons, 
for  the  purpose  of  proving  them  under  the  fiat ;  for  which 
bills  no  consideration  whatever  had  been  given.  He 
further  stated,  that  having  repented  of  entering  into  this 
nefarious  plan,  he,  on  the  3d  October,  gave  notice  to  the 
other  parties,  that  he  resolved  to  go  no  further  with  the 
project,  and  desired  all  further  proceedings  to  be  with* 
held  ;  but  that,  in  spite  of  this  notice,  Lambert,  the  peti- 
tioning creditor,  three  days  afterwards,  issued  the  fiat; 
that  some  of  the  fictitious  debts  had  already  been  proved 
at  the  first  public  meeting,  but  that,  on  the  bankrupt 
having  threatened  to  expose  the  truth,  the  parties  did 
not  intend  to  make  their  appearance  again. 

The  petition  was  presented  some  days  before  the  day 
appointed  for  the  last  examination;  but  the  bankrupt 
had  surrendered,  and  his  last  examination  was  adjourned 
to  a  future  day,  the  Commissioners  thinking  it  right  so 
to  do,  as  the  bankrupt  had  informed  them  of  bis  inten- 
tion to  petition  to  annul  the  fiat. 

In  answer  to  the  petition,  Lambert  swore  that  he  lent 
the  money  to  the  bankrupt,  for  which  the  bill  was  given ; 
but  he  omitted  to  state  when  or  where  it  was  lent,  or  for 
what  purpose. 

Mr.  Twiss,  and  Mr.  Prater,  in  support  of  the  petition. 
Although  the  bankrupt  originally  contemplated  being  a 
party  to  this  improper  proceeding,  yet  he  had  a  locus 
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pcenUentiiE  in  the  matter,  of  which  he  had  availed  him-        1838. 
self  three  days  before  the  fiat  issued.    The  bankrupt,       j.^     ^^ 
therefore,  was  not  a  party  to  the  present  fiat.     And  the       Nainby. 
provision  in  the  1  &  2  ff^i//.  4.  c.  56.  s.  42.,  which  de- 
dares  that  no  fiat  shall  be  annulled  on  the  ground  of  its 
being  concerted  between  tlie  bankrupt  and  the  petition- 
ing creditor,  does  not  apply  to  this  case,  which  is  not 
merely  a  concerted,  but  a  fraudulent,  fiat.    The  question 
however  now  was,  whether  the  Court  would  allow  any 
party  to  avail  himself  of  such  an  abuse  of  the  Great  Seal, 
by  permitting  the  present  fiat  to  stand. 

Mr.  Swanston^  contra^  was  stopped  by  the  Court. 

Erskine,  C.  J. — If  the  bankrupt's  statement  is  true, 
a  more  disgracefiil  transaction  was  never  brought  before 
this  Court;  and  the  petitioning  creditor,  the  assignees, 
the  solicitor,  and  his  clerk,  are  all  guilty  of  a  great  ofience. 
Bat  it  is  enough  to  deal  with  the  petition,  as  far  as  re- 
gards the  bankrupt,  on  his  own  afiidavit.  The  bankrupt 
admits,  that  he  was  a  party  to  the  original  fraud,  but  that 
he  afterwards  repented  before  the  fiat  issued ;  and  yet 
he  stands  by  at  the  first  public  meeting,  and  sees  parties 
proving  debts  and  perjuring  themselves,  without  making 
any  objection  before  the  Commissioners  to  such  proofs. 
The  Court  cannot  stir,  upon  the  application  of  a  party  to 
all  this  firaud,  and  must  dismiss  this  petition,  with  costs ; 
and  it  is  the  duty  of  the  Court  to  put  the  proceedings 
under  the  fiat  into  the  hands  of  them,  who  will  prosecute 
the  guilty  parties. 

Sir  John  Cross. — There  is  no  evidence  of  the  facts 
alleged  in  this  petition,  except  that  of  the  bankrupt  him- 
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1838. 


Ex  parte 
Nainby. 


self,  and  he  is  not  confinned  in  his  testimony  by  any 
other  person.  He  comes  here  to  deny  the  existence  of 
all  the  debts  that  have  been  proved  against  him,  upon 
his  own  individual  unsupported  assertion.  It  is  quite 
enough,  upon  this  ground,  alone  to  dismiss  the  petition. 


Sir  George  Rose. — Even  if  we  were  satisfied  that 
there  was  no  good  petitioning  creditor's  debt,  we  should 
not  interfere  on  this  petition. 

Petition  dismissed,  with  costs  ;  and  the  proceedings 
under  the  fiat  ordered  to  be  retained  by  the  Re- 
gistrar. 


Westminster, 
Jan,  31,  1838. 

An  order  of  dis- 
missal  cannot 
be  drawn  up, 
if  the  petition 
has  not  been 
filed  in  the 
office. 

The  proper 
coarse  is,  in 
such  case,  to 
move  to  dis- 
charge the  fiat 
at  the  foot  of  the 
petition,  with 
costs. 


Ex  parte  Carnes. — In  the  matter  of  Griffiths. 

When  this  petition  was  called  on,  on  a  former  day, 
no  one  appeared  to  support  it,  and  it  was  consequently, 
on  the  application  of  the  counsel  for  the  respondents, 
dismissed  with  costs.  The  solicitor,  on  applying  at  the 
Ofiice  for  the  order  of  dismissal,  was  informed  that  the 
petition  had  never  been  filed  there,  pursuant  to  the  Gene- 
ral Order  (a),  and  that  the  Registrar  therefore  could  not 
draw  up  the  order,  as  there  was  no  petition  among  the 
records  of  the  Court,  to  which  the  order  of  dismissal 
could  apply. 

(a)  By  one  of  the  General  Rules  and  Orders,  made  12th  January  1832, 
for  regulating  the  practice  of  the  Court  of  Bankruptcy  on  its  first  establish- 
ment, it  is  ordered  that  all  petitions  presented  to  the  Court  of  Review  shall 
be  entered  at  the  Registrar's  Ofiice,  and  that  the  original  petition  shall, 
when  served,  be  returned  to  the  Registrar  on  or  before  the  hearing,  and  be 
filed  of  record.— See  Rule  30,  I  Deac.  &  C.  Appendix,  XXIX. 
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Mr.  Bethellj  for  the  respondents,  now  moved  for  an        I8d8. 
order  on  the  petitioner  to  file  the  petition.  ETpaite 

Carmks. 

Sir  George  Rose. — The  proper  course  seems  to  be, 
to  take  an  order  to  discharge  the  fiat  at  the  foot  of  the 
petition,  which  directs  the  attendance  of  the  parties,  with 
costs;  and  to  give  the  respondents  the  costs  of  this 
application. 

Mr.  Keene,  who  now  appeared  for  the  petitioner,  re- 
quested leave  to  file  the  petition,  as  the  solicitor  was 
apprehensive  that  he  might  not  otherwise  be  allowed  his 
costs. 

The  Court,  on  this  suggestion,  ordered  the  petition 
to  be  filed  nunc  pro  tunc,  and  the  order  of  dismissal  to 
be  drawn  up. 


Ex  parte  George  Hall  and  others. — In  the  matter  of 
Benjamin    Boothby    the    elder,    and    Benjamin 

BOOTHBY  the  younger.  Gray^slnn Roll. 

March  13. 1838. 

This  was  a  petition  of  several  creditors,  who  had  Upon  the  death 

ofone  of  three 

proved  under  the  joint  estate,  praying  that  the  dividends  partDere,  his 
might  be  stayed  on  the  proof  of  another  debt  against  od  the  busineu 
that  estate,  under  the  following  circumstances.  surviring  ones 

The  bankrupts  carried  on  business  at  Nottingham,  in  monthlionMr, 
partnership  with  William  Bacon  Rawson,  upon  whose  ^jy^ ^Je  *wt- 
deatb,  in  1829,  the  partnership  was  continued  with  his  n««*»p;  nppn 

*  *  which  occasion 

executors,  until  the  1st  December  1830;  when  it  was  the  two  continu- 
ing partners  give 

the  executors  a 
bond  to  secure  the  balance  due  to  them ;  and  more  than  six  years  afterwards  the  two  become 
bankrupt.    Held,  that  the  executors  had  a  right  to  prove  the  amount  of  the  bond  against  the 
joint  estate  of  the  two  continuing  partners. 
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1838.        dissolved^  and  notice  of  such  dissolution  was  duly  pub- 
Ex  parte      lished  in  the  London  Gazette.     The  petition  alleged, 
J^^V        that  when  the  partnership  was  dissolved,  the  firm  was 

and  others.  r  r  -> 

wholly  insolvent,  and  that  some  of  the  debts  were  still 
owing  on  the  joint  acceptances  of  the  bankrupts  and 
Mawson.  On  the  dissolution  of  the  partnership,  the 
bankrupts  entered  into  a  bond  to  RawsorCs  executors,  to 
secure  to  them  the  payment  of  4@00Z.  and  interest,  which 
was  the  amount  of  the  capital  that  Rawson  had  brought 
into  the  business;  the  bankrupts  taking  upon  themselves 
the  payment  of  the  partnership  debts.  They  also  entered 
into  a  bond  to  one  of  the  executors  to  secure  the  sum 
of  2500/.  and  interest,  which  sum  had  been  advanced  by 
the  executor  to  the  firm,  during  the  continuance  of  the 
partnership.  The  petitioners  alleged,  that  the  joint  cre- 
ditors of  the  partnership  never  adopted  the  bankrupts  as 
their  debtors,  or  released  their  rights  against  the  part- 
nership. 

On  the  S7th  February  1837,  the  fiat  issued  against 
the  bankrupts;  under  which,  it  Was  alleged,  several  joint 
creditors  of  the  former  partnership  had  proved  debts ; 
but  it  appeared,  that  the  petitioners  themselves  were 
merely  creditors  of  the  two  bankrupts.  Rawson's  execu- 
tors applied  to  prove  for  the  4200/.  secured  by  the  bond 
of  the  bankrupts ;  when  the  petitioners  objected  to  the 
proof,  on  the  ground  that  a  partner  could  not  prove  in 
competition  with  the  creditors  of  the  firm;  but  the  proof 
was  admitted  by  the  Commissioners.  On  the  8th  No- 
vember last,  a  meeting  was  held  to  declare  a  dividend, 
when  the  petitioners  again  objected  to  any  dividend 
being  paid  on  the  debt  proved  by  RawsorCs  executors; 
but  the  Commissioners  thought  otherwise;  and  on  the 
following  day  the  petitioners  gave  notice  to  the  assignees 
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not  to  pay  any  dividend  on  such  debt.     Since  the  proof        1838. 
was  made,  both  the  executors  of  Hawson  had  died ;  and       £^  ^^rte 
John  Mead,  the  present  representative  of  the  surviving     nn^ot^OT 
executor,  had  become  the  legal  representative  of  Rawson. 
The  estate  of  the  bankrupts  was  not  sufficient  to  pay 
the  joint  creditors  in  full. 

The  prayer  was,  that  the  proof  for  the  4SO0L  might 
be  expunged,  or  be  allowed  to  stand  only  as  a  claim; 
that  it  might  be  declared  that  Rowsotis  estate  was  not 
entitled  to  receive  any  dividend  on  such  proof,  until  the 
debts  of  the  joint  creditors  were  paid;  that  the  assignees 
might  be  restrained  from  paying  any  such  dividends; 
and  that  the  amount  of  the  dividend  already  calculated 
on  such  proof  might  be  carried  to  the  joint  estate,  and 
divided  amongst  the  joint  creditors. 

Mr.  Swanston,  and  Mr.  K.  Parker,  in  support  of  the 
petition.  It  is  decided,  that  one  partner  cannot  prove 
or  claim  against  the  joint  estate,  until  all  the  joint  debts 
are  satisfied;  JEx  parte  Ellis  {a)  i  nor  even  against  the 
separate  estate;  JEx  parte  Carter {b).  In  the  last  cited 
case  Lord  Eldon  says,  "  The  bankruptcy  having  oc- 
curred, the  quesdon  arises,  whether  the  executors  of 
Godwin  (a  deceased  partner)  have  a  right  to  prove  that, 
which,  as  between  the  remaining  partners  and  Godwin's 
estate,  is  clearly  a  debt;  and  the  answer  is,  that  the 
estate  which  they  represent  is  itself  debtor  to  the  joint 
creditors,  who  have  proved  under  the  Commission,  and 
that  the  executors,  therefore,  cannot  prove  in  competi- 
tion with  them — ^with  those  who  are,  in  fact,  their  own 
creditors.  But  it  is  argued,  in  reply,  that  the  executors 
have  a  right  to  claim  against  the  separate  estate,  there 

(a)  2  G.  &  J.  312.  (6)  2  G.  &  J.  233. 
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1838.  beings  as  it  appears,  no  joint  estate;  but  I  never  yet 
£i  parte  heard  of  a  case,  where  a  surety,  not  being  in  a  situation 
anrothers.  ^  prove,  has  nevertheless  been  allowed  to  claim."  That 
case  clearly  shews,  not  only  that  a  creditor  cannot  prove 
against  the  joint  estate,  but  that  he  also  cannot  prove 
against  the  separate  estate,  while  any  joint  debts  of  the 
firm  remain  unpaid.  There  is  no  distinction  in  prin- 
ciple between  the  two  cases;  the  rule  applies  to  the  se- 
parate estate,  as  well  as  it  does  to  the  joint.  In  JEx 
parte  Grazebrook{a)y  the  Court  said,  that  the  joint  cre- 
ditors could  take  no  dividend  under  the  separate  com- 
mission, until  all  the  separate  creditors  were  satisfied. 
And  the  Court,  in  commenting  on  the  case  of  Ex  parte 
Afoore  (ft),  which  had  been  there  cited  in  argument,  drew 
a  distinction  between  that  case  and  Ex  parte  Graze' 
brook,  observing,  that  in  the  former  the  question  was 
merely,  whether  a  solvent  partner,  at  the  time  of  the 
bankruptcy,  could  prove  against  the  joint  estate,  upon 
indemnifying  the  joint  creditors.  The  principle  now 
contended  for  is  this:  that  where  there  are  joint  credi- 
tors unpaid,  a  partner  cannot  prove  either  against  joint  or 
separate  estate.  The  question  here  is,  whether  a  part- 
ner can  prove,  not  exactly  against  the  joint  estate  of 
the  three,  nor  against  the  separate  estate  of  one,  but 
against  the  estate  of  two,  formed  in  a  great  measure 
from  the  original  estate  of  the  three.  Ratc8on*s  execu- 
tors continued  in  partnership  with  the  two  surviving 
partners  until  this  bond  was  given,  when  there  was  a 
fund  of  the  three';  but  at  which  period,  it  is  pretty  clear, 
the  firm  was  wholly  insolvent 

(a)  2  Deac.  &  C.  189.  (6)  2  G.  &  J.  166. 
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Mr.  Twiss,  and  Mr.  JBarber,  who  appeared  for  the 
executors,  were  stopped  by  the  Court. 

Mr.  Mylne  appeared  for  the  assignees. 


1838. 


£z  parte 

Hall 

and  others. 


Ekskine,  C.  J. — This  is  an  application  to  expunge  a 
proof  on  a  bond  against  the  joint  estate.  The  objection 
made  to  the  proof  is,  that  the  executors  of  Rawsorif  one 
of  the  former  partners  of  the  firm,  would,  if  such  proof 
were  permitted  to  stand,  come  in  competition  with  credi- 
tors, to  whom  they  are  conjointly  liable  with  the  bank- 
rupts. Now,  considering  that  the  bond  in  this  case  was 
given  six  years  before  the  bankruptcy  took  place,  it  ap- 
pears to  me,  that  the  petitioners  have  not  made  out  their 
allegation,  that  the  respondents  would  come  in  competi- 
tion with  the  joint  creditors  of  the  three,  at  the  time  the 
bond  was  given.  It  is  not  pretended  that  there  was  any 
fraud,  in  taking  the  account  at  the  time  of  the  dissolu- 
tion of  the  partnership;  nor  that  any  of  the  creditors 
were  dissatisfied  with  the  arrangement  which  then  took 
place.  If  then  all  the  creditors  at  the  time  agreed  to 
the  arrangement,  how  can  the  executors  be  said  to  come 
in  competition  with  those  creditors  ?  But  the  executors 
in  this  case  do  not  come  against  the  estate  of  the  three, 
but  against  the  estate  of  the  two.  It  has  been  said,  that 
if  there  should  be  a  surplus  of  the  estate  of  the  two,  that 
could  be  carried  to  the  estate  of  the  three,  so  as  to  form 
a  fund  for  the  payment  of  the  joint  debts  of  the  three; 
but  that  is  a  very  remote  consequence.  In  JEIr  parte 
Carter  {a)^  the  name  of  the  partner,  whose  executors  in 
that  case  sought  to  prove,  was  continued  in  the  firm 
down  to  the  very  period  of  the  bankruptcy  ;  and  debts, 


VOL.  Ill 


(a)  2  G.  &  J.  233. 
K 
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1838.  for  which  he  was  liable  at  the  time  of  his  death,  had 
Ex  parte  ^^^  proved  under  the  commission  to  a  large  amount; 
P^^^  so  that,  in  that  case,  the  party  attempting  to  prove  must 
necessarily  have  come  in  collision  with  his  own  credi- 
tors. But  in  this  case  the  objection  does  not  apply,  nor 
does  the  decision  in  Expcarte  Carter  touch  the  question 
now  before  the  Court.  It  is  not  necessary  to  decide, 
whether  it  is  competent  to  these  petitioners  to  set  up  the 
objection  to  this  proof;  my  opinion  being  founded  on 
the  fact,  that  the  party  here,  in  the  proof  that  has  been 
made,  does  not  come  in  competition  with  any  creditors  to 
whom  he  is  justly  liable  with  the  bankrupts. 

Sir  John  Cross. — Here  certain  creditors  of  the  new 
firm  claim  a  right  to  have  this  proof  expunged,  because 
they  say  it  is  detrimental  to  the  interests  of  the  creditors 
of  the  old  firm;  resting  their  claim  to  the  interference  of 
this  Court,  not  on  any  right  of  their  own,  but  on  a  jus 
tertii,  with  which  they  have  nothing  to  do.  The  bond 
in  this  case  was  given  by  Messrs.  Boothby  to  the  execu- 
tors, no  less  than  seven  years  before  the  bankruptcy. 
The  executors  have,  therefore,  two  answers  to  give  to 
any  claim,  that  might  be  set  up  by  the  creditors  of  the 
old  firm:  1st.  They  have  a  right  to  say,  ^'you  are 
barred  by  the  Statute  of  Limitations;"  2ndly.  "You 
agreed  to  take  the  continuing  partners  as  your  debtors." 
There  is  not  a  shadow  of  right  in  these  petitioners  for 
presenting  this  petition. 

Sir  George  Rose. — I  am  not  aware  of  any  case, 
where,  upon  a  honAfide  dissolution  of  partnership,  and 
a  balance  struck  as  due  to  the  retiring  partner,  or  a 
bond  or  promissory  note  given  for  the  balance — for  it 
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makes  no  difference  in  principle^  a  bond  or  note  being  1838. 
only  evidence  of  the  debt — I  say  I  know  of  no  such  j.^  ^^^ 
case,  where,  after  the  creditors  of  the  firm  have  tacitly  ^^  ^he». 
consented  to  the  arrangement,  it  has  been  held  that  the 
retiring  partner  could  not  prove  the  amount  of  his  debt 
against  the  estate  of  the  continuing  partners,  in  the  event 
of  their  subsequent  bankruptcy.  In  JEx  parte  Cook{a)^ 
which  occurred  before  Lord  Brougham ^  it  was  held,  that 
where  a  member  of  a  firm,  who  carried  on  business  on 
his  separate  account,  supplied  goods  to  the  firm,  and  a 
commission  issued  against  the  firm,  the  debt  was  prov- 
able against  the  joint  estate.  I  am  not  sure,  whether 
that  case  was  reported  when  Ex  parte  Grazebrook  was 
decided  (a) ;  but  there  is  a  remarkable  coincidence 
between  what  Lord  Brougham  said  in  that  case,  and  the 
principles  on  which  this  Court  professed  to  act  in  Ex 
parte  Grazebrooh.  The  right  which  a  retiring  partner 
has  in  making  out  his  equity  against  the  estate  of  the 
continuing  partners,  in  the  event  of  their  bankruptcy,  is 
on  the  principle  of  a  surety,  or  person  liable,  for  the  debt 
of  another.  He  cannot  prove  against  the  joint  estate, 
until  an  account  is  taken,  and  all  the  joint  debts  are 
paid.  The  only  difficulty  is,  on  a  question  of  proof 
between  partners,  in  carrying  the  case  to  that  extent. 
But  the  state  of  things  here  is  this — the  executors  of  a 
deceased  partner  carry  on  the  business  of  the  testator  for 
a  twelvemonth  after  his  decease,  in  conjunction  with  the 
surviving  partners,  and  dissolve  the  partnership  more 
than  six  years  previous  to  their  bankruptcy.  It  does 
not  appear,  that  there  are  any  outstanding  creditors  of 

(a)  ModU  Rep.  228. 

(a)  Ex  parte  Cook  was  decided  June  30,  1831,  and  was  reported  before 
Ex  ftarU  Crasdftook  occurred,  which  was  not  till  December  14,  1832. 

k2 
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1838.        the  three;  nor  is  it  pretended  that  the  estate,  against 

y^^^^^       which  the  executors  have  proved,  h  one  against  which 

Hall         the  Creditors  of  the  three  can  prove.     But  it  is  said, 

and  others. 

that  by  a  certain  sort  of  circuity,  the  surplue  of  the 
estate  of  the  two  would  accrue  for  the  benefit  of  the 
estate  of  the  three.  But,  even  in  that  way  of  putting  it, 
if  none  of  the  creditors  of  the  three  remain  unsatisfied, 
such  a  possible  accruing  surplus  would  not,  in  the 
slightest  degree,  afiect  the  right  of  proof  of  RawsoiCs 
executors  against  the  estate  of  the  two. 

Petition  dismissed,  with  costs. 


^"^Haiir  ^^  P^^  Bishop.— In  the  matter  of  Bird. 

Mar.  13,  1838. 

Special  order       1/HIS  was  the  petition  of  an  assignee,  for  the  removal 

made  as  to  the        .  ,  .  .  i    i        i  •   i     i  i        i         i 

disposal  of  the  of  his  co-assignee,  and  that  he  might  be  ordered  to  de- 

goods^which  Uvcr  up  to  the  petitioner  the  effects  of  the  bankrupt  in 

had  tSenIn  his  possession,  on  the  following  grounds : — It  appeared 

wWch'the  o^her  ^^^^  Berry ^  the  assignee  now  sought  to  be  removed,  had, 

assignee  claim-  q^  ^^  Q^  September  last,  taken  out  an  execution  af^ainst 

ed  as  having  tt* 

been  left  in  the   the  bankrupt's  effects ;  but  the  bankrupt  continued  in 

reputed  owner- 
ship of  the  possession  of  all  his  goods  and  furniture  up  to  the  pe- 
riod of  his  bankruptcy,  which  occurred  on  the  9th  De- 
cember, and  the  goods  still  continued  on  the  premises 
occupied  by  the  bankrupt  at  the  time  of  his  bankruptcy. 
The  petitioner  was  advised,  that  under  these  circum- 
stances the  goods  belonged  to  the  creditors,  as  being  in 
the  reputed  ownership  of  the  bankrupt  at  the  time  of 
his  bankruptcy;  and  the  petitioner  was  desirous  of  bring- 
ing an  action  against  Berry ^  for  the  purpose  of  recovering 
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the  goods,  and  dividing  the  proceeds  among  the  bank- 
rupt's creditors. 

Mr.  Bacon  appeared  in  support  of  the  petition. 

The  Court  ordered^  that  the  property  should  be  sold, 
and  the  proceeds  paid  into  Court,  subject  to  an  issue, 
the  question  to  be,  "  Whether,  at  the  time  of  the  bank- 
rnptcy,  the  property,  or  any  part  of  it,  was  in  the  order 
and  disposition  of  the  bankrupt,  as  the  true  owner ;"  or, 
that  it  might  be  referred  to  the  Commissioners  to  deter- 
mine the  question,  as  the  parties  might  agree;  with  li- 
berty to  either  party  to  apply  to  the  Court ;  the  Order  to 
be  on  both  assignees. 


1838. 


Ex  parte 
Bishop. 


Ex  parte  Marks  and  another. — In  the  matter  of  Gray's  Inn 

ii   It 

Martin  Henry  Colnaghi.  j^^,.^*)^  14 

Apnl21,  1838. 

JLHIS  was  a  petition  of  assignees  to  expunge  a  proof,  ii.  grants  an 

annuity  to  C, 

under  the  following  circumstances  : —  and  B.  jointly 

and  scvcrflllv 

By  an  indenture,  bearing  date  the  27th  April  1831,  covenants  with 
and  made  between  Jean  Jacques  Francois  Coindet,  of  snrety*)  to*pay 
the  first  part,  Martin  Henry  Colnaghi  (the  bankrupt),  provWed^^bat 
of  the  second  part,  Thomas  Maude  Galloway,  of  the  j^^^^^^de^n^""^^ 
third  part,  and  Charles  William  Hallett,  a  trustee  for  "«°*  ^^  ^«  »«- 

*       '  '  nuitv  by  A,,  C, 

T.  M.  Galloway ,  of  the  fourth  part,  after  reciting  that  ^^^^  give  no- 

'  tice  in  writing 

GaUoway  had  contracted  with  Coindet  for  the  purchase  or  so  much  of 

the  annuity  as 

of  an  annuity  of  lOOZ.,  for  the  sum  of  lOOOZ.,  which  was  might  be  in  ar- 
agreed  to  be  secured  by  a  judgment  to  be  confessed  by  one  days' pre- 
Coindet,  and  Colnaghi  as  his  surety,  for  double  the  adoption  of  any 

measures 
against  B.  to  enforce  the  payment  of  the  arrears.    B.  becomes  bankrupt,  before  any  default  is 
made  by  A.  in  the  payment  of  the  annuity.    Held,  that  C.  could  not  prove  for  the  value  of 
the  annuity,  under  the  provisions  of  the  6  Geo.  4.  c.  16.  s.  54. 
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1838.        amount  of  the  purchase-money ,  It  was  witnessed^  that  in 
J,  consideration  of  1 OOOZ.  paid  by  T.  M.  Galloway  to  Coindet, 

Marks  Coindet  granted  to  T.  M.  Galloway  an  annuity  of  100/., 
payable  during  the  lives  of  T.  M.  Galloway,  and  one  F. 
Galloway^  and  the  life  of  the  survivor  of  them.  And 
Coiiidet  and  Colnaghi  jointly  and  severally  covenanted 
with  T.  M.  Galloway  for  the  due  payment  of  the  an- 
nuity by  quarterly  payments.  The  deed  then  contained 
a  proviso,  in  substance  as  follows : — "  Provided  never- 
theless, that  when  and  so  often  as  default  shall  be 
made  by  the  said  J,  J.  F.  Coindet  in  the  payment  of 
the  said  annuity,  the  said  T.  M.  Galloway  shall  and  will 
give  to  the  said  M,  H.  Colnaghi  notice  thereof  in  writ- 
ing, and  a  demand  of  pa3niient  of  so  much  of  the  an- 
nuity as  may  be  in  arrear,  twenty-one  days  previous  to 
the  adoption  of  any  measures  whatever  to  compel  the  per- 
formance of  the  covenant  on  the  part  of  the  said  M.  JET. 
Colnaghi  in  that  behalf  hereinbefore  contained,  such  no- 
tice or  demand  in  writing  to  be  served  on  the  said  M.  JET. 
Colnaghi,  by  leaving  the  same  at  his  usual  or  last  place 
of  abode." 

The  annuity  was  further  secured  by  a  warrant  of  at- 
torney to  enter  up  judgment  against  Coindet  and  CoU 
naghif  for  the  sum  of  2000/.,  but  subject  to  a  defeaz- 
ance  that  execution  should  not  be  issued  against  Col- 
naghi,  unless  the  annuity  should  be  in  arrear  for  forty 
days  or  more,  and  twenty-one  days'  notice  in  writing  of 
such  arrear  should  have  been  previously  given  by  or  on 
behalf  of  71 M.  Galloway  unto  Colnaghi. 

On  the  28ih  February  1832,  a  fiat  issued  against  Col- 
naghi ;  no  default  having  previously  been  made  in  the 
payment  of  the  annuity.  T.  M,  Galloway  had  been  per- 
mitted to  prove  for  the  sum  of  750/.,  as  the  value  of  the 
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aoQOity  ascertained  by  the  Commissioners.    The  bank-        1838. 
nipt  had  obtained  his  certificate.  ^^  ^^ 

Marks 

and  another. 

Mr.  Twiss,  and  Mr.  Bethell^  in  support  of  the  petition. 
This  is  not  snch  an  annuity  as  can  be  proved  against 
Colnaghi,  within  the  provisions  of  the  6  Geo.  4.  c.  16. 
s.  54.  In  Thompson-^.  Thompson  {a)  it  was  held,  that 
the  instalments  of  an  annuity,  for  the  payment  of  which 
a  bankrupt  is  surety  only,  and  which  he  covenants  to 
pay  in  case  of  the  default  of  the  grantor,  are  not,  where 
they  become  due  after  his  bankruptcy,  proveable  under  a 
fiat  against  the  surety.  [^Ershiney  C.J.  The  difference 
between  Thompson  v.  Thompson  and  this  case  is,  that 
there  the  covenant  was  only  to  pay  in  de&ult  of  the 
principal.  Here  the  covenant  is  to  pay  at  all  events.] 
Still,  tl^e  covenant  is  in  the  character  of  surety ;  and 
Lord  Chief  Justice  Tindal,  in  Thompson  v.  Thonq)son, 
says,  "  It  is  obvious,  that  the  act  has  made  no  provision 
for  the  proof  of  the  present  value  of  the  whole  annuity 
against  the  estate  of  the  surety."  The  same  decision 
had  been  come  to  in  the  same  case,  when  it  was  pre- 
viously before  this  Court;  Ex  parte  Thompson  {h).  In 
Ex  parte  Marshall  (c),  where  the  question  was,  whether 
the  obligee  of  an  indemnity  bond  could  prove  against 
the  obligor,  before  he  had  sustained  any  pecuniary  loss. 
Sir  6.  Rose^  in  addressing  himself  to  the  counsel  for  the 
petitioners  in  the  course  of  their  argument,  says,  ^'  Does 
it  appear,  that  the  petitioners  have  already  sustained  da- 
mage, by  having  paid  the  amount  of  the  verdict  ?  If 
not,  they  cannot  be  allowed  to  prove.**  The  question 
here  is,  whether  the  bankrupt  were  a  surety  to  pay  the 
annuity  absolutely,  or  conditionally.     Now  the  covenant, 

(a)  1  BiDg.  N.  C.  168.  {h)  2  Deac.  &  C.  126.  (c)  Id.  589. 


186  CASES  IN  BANKRUPTCY. 

1838.  by  the  bankrupt  to  pay  the  annuity  is  subject  to  a  pro- 
Ex  parte  ^^^^»  ^^^^  where  any  default  should  be  made  by  the  prin- 
nd^anoih  ^^P^  debtor,  the  annuity  creditor  should  give  the  bank- 
rupt notice  in  writing,  and  a  demand  of  payment  of  so 
much  as  might  be  in  arrear,  twenty-one  days  previous  to 
the  adoption  of  any  measures  whatever  to  compel  the 
performance  of  the  covenant.  The  proviso,  therefore, 
forms  an  essential  part  of  the  covenant*  Suppose  Gal- 
loway had  brought  an  action  at  law  against  Colnaghi,  on 
the  covenant,  without  alluding  to  the  proviso,  might  not 
the  defendant  crave  oyer  of  the  deed,  and  set  out  the 
proviso,  and  then  aver,  that  no  notice  or  demand  was 
given  ?  [JErskinef  C.  J.  As  it  is  admitted,  that  Colnaghi 
was  a  surety,  and  no  default  was  made  by  Coindet  be- 
fore the  bankruptcy,  I  do  not  see  that  you  want  the  aid 
of  the  proviso.  If  there  had  been  default  before  the 
bankruptcy,  then  you  might,  perhaps,  make  something 
of  the  proviso.]  There  is  a  distinction  between  a  bond, 
and  a  covenant, — a  bond  creates  a  present  debt,  but  this 
is  not  the  case  with  a  covenant.  Here  there  was  no 
right  of  action  against  Colnaghi,  at  the  time  of  his  bank- 
ruptcy ;  and  no  debt  can  be  proved  against  a  bankrupt's 
estate,  which  the  creditor  could  not  sue  him  for  at  law. 
In  Johnson  v.  Compton  (a),  where  an  annuity  was  se- 
cured by  a  covenant  by  a  surety  to  pay  the  annuity,  in 
case  the  principal  made  default,  and  there  was  a  judg- 
ment for  2000L  entered  up  both  against  principal  and 
surety ;  and  the  annuity  remained  unpaid  from  January 
1823;  and  in  February  1824,  the  surety  became  bank- 
rupt ;  it  was  held,  that  neither  the  value  of  the  annuity, 
nor  the  sum  due  on  the  judgment,  was  proveable,  but 
only  the  arrears  then  due ;  as  the  surety  was  not  an  an- 

(a)  4  Sim.  37. 


and  another. 
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nuity  debtor,  within  the  6  Geo.  4.  c.  16.  s.  54.    Here        1838. 
there  is  no  relation  whatever  of  debtor  and  creditor  be-       ^ 

tjX  parte 

tween  Galloway  and  the  bankrupt;  for  not  even  any  ^^t^, 
arrears  of  the  annuity  were  due  at  the  time  of  the  bank- 
ruptcy. In  Ex  parte  Myers  (a), — which  was  the  case  of 
a  guarantie  given  by  the  bankrupt  for  the  payment  of 
the  acceptances  of  a  third  person,  none  of  which  were 
due  at  the  time  of  the  bankruptcy, — this  Court  held,  that 
they  could  not  be  proved  against  the  surety,  before  they 
fell  due,  and  were  unprovided  for  by  the  principal.  In 
this  case  it  is  clear,  from  the  terms  of  the  proviso,  and 
the  recital  in  the  deed,  that  the  bankrupt  was  a  mere 
surety  for  the  payment  of  the  annuity  by  Coindet ;  and 
it  is  observable,  that  although  Colnaghi  joins  with  Coin- 
det in  the  covenant  to  pay  the  annuity,  the  granting  part 
of  the  deed  is  by  Coindet  alone. 

Sir  John  Cross. — I  think  the  sole  question  in  the 
case  will  be,  whether  the  efiect  of  the  proviso  will  be  to 
postpone  the  debt,  or  only  to  postpone  the  remedy. 

Mr.  Swanstotif  and  Mr.  Forster,  contrcL,  There  is  a 
great  distinction  between  the  present  case  and  that  of 
Thompson  v.  Thompson^  which  has  been  cited  by  the 
other  side.  Here  the  covenant  to  pay  is  absolute;  there 
it  was  only  in  case  the  principal  made  default ;  and  this 
distinction  is  particularly  dwelt  upon  by  Lord  Chief  Jus- 
tice Tindal  in  his  judgment  in  that  case.  He  says, 
"  The  defendant  neither  granted  the  annuity,  nor  cove- 
nanted absolutely  for  its  payment ;  he  only  covenanted 
to  pay,  in  case  the  grantor  should  make  default.*'  So  in 
Johnson  v.  Compton,  the  covenant  was  only  to  take  effect, 

(a)  2  Deac.  &  C.  251. 
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^ 


1838. 

Kx  parte 

Marks 
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in  case  the  principal  made  default.  Here  the  covenant 
is  to  pay  at  all  events.  If  there  is  an  absolute  covenant 
to  pay^  it  is  immaterial  whether  the  party  is  surety,  or 
not ;  for  that  of  itself  establishes  the  relation  of  debtor 
and  creditor.  Nor  is  the  force  of  the  covenant,  in  es- 
tablishing the  debt,  lessened  by  the  effect  of  the  pro- 
viso ;  for,  according  to  the  case  of  O* Kelly  "^^  Sparkesifi), 
Galloway  might  sue  Colnaghi  on  the  covenant,  without 
giving  him  previous  notice  of  the  default  of  Coindet.  In 
that  case  the  facts  were  these : — The  Prince  of  Wales 
had  granted  an  annuity  for  his  own  life,  payable  by  the 
treasurer  of  his  privy  purse,  which  was  assigned  by  the 
grantee  to  the  plaintiff,  with  the  prince's  assent ;  and  a 
surety  gave  a  bond  to  the  assignee  of  the  annuity,  con- 
ditioned to  pay  it,  if  the  prince,  or  the  treasurer  of  his 
privy  purse,  or  any  other  person  for  the  prince,  did  not 
pay  it  at  the  respective  quarter  days.  The  annuity  being 
in  arrear,  the  assignee  sued  the  surety,  who  pleaded  that 
he  was  discharged  by  reason  of  the  default  of  the  plain- 
tiff, in  not  complying  with  the  provisions  of  the  35  Geo.  3. 
c.  125.  s.  7.,  which  enacted,  that  every  creditor  of  the 
prince,  whose  demand  should  accrue  after  the  first  quar- 
terly day  of  payment  of  the  princess  revenue,  should  de- 
liver into  the  office  of  the  treasurer  of  his  privy  purse, 
a  particular  in  writing  of  the  nature  and  amount  of  such 
demand,  signed  by  him,  within  ten  days  after  the  expi- 
ration of  the  quarter  in  which]  such  demand  accrued ; 
otherwise  the  debt  or  demand  should  be  deemed  to  be 
barred;  but  it  was  held,  that  the  surety  was  bound  at 
all  events  at  law,  by  the  terms  of  the  obligation,  to  pay 
the  annuity  if  the  prince  did  not,  whether  or  not  any 
default  was  made  by  the  grantee  or  assignee  of  the  an- 

(a)2N.  R.  421  ;  10  East,  369. 


Marks 
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nuity,  in  not  presenting  a  particular  of  his  demand  to        1838. 

the  prince's  treasurer,  pursuant  to  the  terms  of  the  sta-       ^^  .^^ 

tute.     But  in  the  present  case,  as  the  covenant  is  joint 

as  well  as  several,  a  joint  action  might  have  been  brought 

by  Galloway  against  Coindet  and  the  bankrupt,  without 

aoy  notice  to  the  bankrupt  that  Coindet  had  failed  to  pay 

thetnnuity ;  and  the  bankrupt  could  not  have  pleaded  the 

breach  of  this  proviso  as  an  answer  to  the  action.     His 

only  remedy  would  have  been  a  counter  action  against 

GaUoway^  for  omitting  to  give  him  notice,  according  to 

the  terms  of  the  proviso.     The  utmost  eflect  that  can 

be  given  to  the  proviso  is,  that  it  amounts  to  a  covenant 

not  to  sue ;  and  a  covenant  not  to  sue  does  not  operate 

as  a  release. 

Mr.  Twiss,  in  reply. 

Erskine,  C.  J. — No  case  has  been  cited  exactly  cor- 
responding with  that  before  the  Court.  There  are  se- 
veral cases  in  which  it  has  been  held,  where  the  prin- 
cipal and  the  surety  jointly  covenant  to  pay  the  annuity, 
that  although  the  covenantee  is  considered  as  an  annuity 
creditor  within  the  provisions  of  the  Bankrupt  Act,  still 
that  the  bankruptcy  of  the  surety  does  not  affect  the 
right  of  the  annuity  creditor  to  sue  the  other  party  on 
the  covenant;  as  in  Baxter  v.  Nicholls{a).  Then  there 
is  another  class  of  cases,  as  in  Thompson  v.  I7iompgon{b), 
where  the  surety  covenants  to  pay,  if  the  grantor  does 
not.  In  this  case,  the  grantor  and  the  bankrupt  both 
jointly  and  severally  covenanted  to  pay  the  annuity  at 
certain  stated  times ;  and  the  question  arises,  whether 
the  surety  is  individually  liable,  without  any  default  of 

(a)  4  TaunL  90.  (b)  2  Bing.  N.  C.  168. 
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1 838.  the  grantor.  It  appears  to  me,  that  Thompson  v.  Thomp- 
Ex  parte  *^^  would  go  the  length  of  saying,  that  where  the  bank- 
Mabks        j^yp^  jg  merely  a  surety,  that  the  clause  in  the  act  of 

parliament  did  not  apply.  But  then  the  question  arises, 
whether  Colnaghi  is  here  to  be  considered  a  surety,  or 
not.  The  covenant  certainly  is  absolute ;  but  then  the 
proviso  shows,  that  Colnagni  was  only  to  be  liable  in  case 
of  the  default  of  Coindet.  As  it  strikes  me  at  present,  it 
seems  to  be  clear  from  the  whole  deed,  that  Colnaghi 
was  merely  the  surety  for  the  payment  of  the  annuity ; 
and  this  would  bring  the  case,  therefore,  within  the  doc-' 
trine  of  Thompson  v.  Thompson,  It  was  never  the  in- 
tention of  the  legislature,  in  introducing  the  words  ^'  an- 
nuity creditor'"  into  the  act  of  parliament,  to  intend  that 
the  surety  for  the  payment  of  the  annuity  should  be 
considered  as  the  annuity  debtor,  and  that  the  annuity 
creditor  could  prove  for  the  value  of  the  annuity  against 
his  estate,  without  any  default  of  the  grantor  of  the  an- 
nuity. But  I  do  not  wish  to  give  any  final  judgment  on 
the  point ;  which  deserves  mature  consideration. 

Sir  George  Rose. — It  appears  to  me,  that  the  result 
of  our  deliberation,  in  any  way  of  putting  the  case, 
must  be  against  the  proof.  We  have  already  decided,  in 
Ex  parte  Thompson  (a),  which  decision  was  afterwards 
confirmed  by  the  Court  of  Common  Pleas  in  Thompson 
v.  Thompson  (i),  that  where  the  covenant  to  pay  the  an- 
nuity is  in  default  of  the  principal  grantor,  the  annuity 
creditor  is  not  entitled  to  prove  against  the  surety,  if  no 
default  has  been  made  in  the  payment  of  the  annuity 
before  the  bankruptcy.  By  a  direct  expression  in  the 
recital  of  the  annuity  deed,  it  is  clear,  that  Colnaghi 

(a)  2  Deac.  &  C.  126.  (h)  2  Biog.  N.  S.  168. 
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most  be  considered  as  a  surety;  and  in  the  granting        1838. 
part  of  the  deed,  also,  his  name  is  omitted;  by  which  it  is        ^-^^^ 

Cz  parte 

plain,  that  Cairuiet  was  the  sole  grantor  of  the  annuity,        Marks 

.  aod  aooiher. 

and  that  the  covenant  (in  which  Colnaghi  joined)  to  pay 
the  annuity,  was  not  intended  to  be  an  absolute  and 
positive  covenant  of  Colnaghi  to  pay  at  all  events,  but 
merely  as  a  surety  for  Coindet.  Then  the  covenant  for 
the  payment  of  the  annuity  is  so  coupled  with  the  pro- 
viso, that  it  is  impossible  to  separate  them.  I  construe 
the  covenant  thus :  Colnaghi  covenants  to  pay  the  an- 
nuity, in  case  the  grantor  makes  default;  but  the  de- 
fault of  the  principal  is  not  to  give  efiect  to  the  covenant, 
until  the  twenty-one  days'  notice  is  given,  pursuant  to 
the  terms  of  the  proviso. 

Sir  John  Cross. — As  the  case  stands  over  for  judg- 
ment, I  have  purposely  refrained  from  offering  my  opi- 
nion. 

Cur.  adv.  vulU 

Erskine,  C.  J.,  this  day  delivered  judgment  as  fol-      April  27. 
lows: — 

This  case  was  brought  before  the  Court  on  the  peti- 
tion of  the  assignees  of  the  bankrupt,  to  expunge  the 
proof  of  Thomas  Maude  Galloway ^  Esq.,  who  had  been 
admitted  as  an  annuity  creditor  of  the  bankrupt,  under 
the  54tb  section  of  6  Geo.  4.  c.  16.  for  the  value  of  an 
annuity  secured  by  the  joint  and  several  covenant  of  one 
Jean  Jacques  Francis  Coindet  and  the  bankrupt.  The 
objection  to  the  proof  was,  that  the  annuity  in  respect  of 
which  it  was  made  had  been  granted,  not  by  the  bank- 
rupt, but  by  Coindet  alone,  and  that  the  bankrupt  was 
responsible  as  surety  only;  that  the  54th  section  of  the 
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1838.        Bankrupt  Act,  therefore,  did  not  apply  to  this  case;  and 

£x  parte  ^^^^»  ^  ^^  ^^^  ^^  ^^^  annuity  was  in  arrear  at  the  time 
Marks  ^f  jjjg  bankruptcy,  the  proof  ought  to  be  expunged 
altogether.  That  Coindet  was  the  sole  grantor  of  the 
annuity, — that  he  alone  had  received  the  consideration^ — 
and  that  the  bankrupt's  liability  was  contracted  as  his 
surety  only, — was  stated  upon  the  face  of  the  deposidon 
on  which  the  proof  was  made,  and  was  admitted  by 
the  learned  counsel  for  Mr.  Gallotoay  in  their  argu- 
ment. It  was  also  admitted,  that  if  the  bankrupt  had  in 
terms  only  covenanted  to  pay  the  annuity,  in  the  event 
of  Coindet  failing  so  to  do,  the  proof  could  not  be  sup- 
ported ;  for,  to  that  extent,  the  decided  cases  were  precise 
and  conclusive.  But  it  was  argued,  that  although  in 
this  case  Coindet  was  the  sole  grantor,  and  the  bankrupt 
had  only  become  a  party  to  the  contract,  in  the  character 
of  surety  for  him;  yet  that  he  had  absolutely  covenanted 
for  its  payment  on  the  stipulated  days,  and,  therefore^ 
that  his  was  an  absolute,  and  not  a  conditional  or  con- 
tingent undertaking,  which  rendered  him  liable  precisely 
to  the  same  extent,  and  in  the  same  way  as  Coindet  him- 
self; and  consequently  that  Mr.  Galloway  was  as  much 
the  annuity  creditor  of  one,  as  of  the  other.  At  the  time 
of  the  argument  I  intimated  my  opinion,  that  although 
the  instrument,  by  which  the  bankrupt's  liability  was 
created  in  this  case,  varied  in  form  from  the  instrument 
on  which  the  decisions  were  pronounced  in  the  cases. 
Ex  parte  Thompson  {a),  Thompson  v.  Thompson{b),  and 
Johnson  v.  Compton{c)y  yet  that  in  substance  the  contract 
was  the  same  in  all  the  cases,  and  that  Mr.  Galloway^s 
proof  ought  to  be  expunged ;  and  I  gave  my  reasons  for 

(a)  2  Deac.  &  C.  126  (c)  4  Sim.  37. 

(6)  2  Ding.  N.  C.  168. 
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80  thinking  at  the  time.  As  the  case,  however,  has  18S8. 
Stood  over  for  final  judgment,  to  enable  one  of  the  ex  parte 
judges  to  examine  the  provisions  of  the  deed,  which  bad 
been  fuUy  stated,  I  have  reconsidered  the  question;  and, 
although  my  opinion  remains  unaltered,  and  indeed  has 
been  confirmed  by  a  fuller  examination  of  the  cases,  I 
will  state  the  grounds  upon  which  I  think  the  proof 
ought  to  be  expunged. 

The  covenant,  upon  which  the  proof  is  founded,  is 
contained  in  a  deed,  to  which  the  bankrupt,  Coindety  and 
Mr.  Galloway,  are  all  parties;  and  by  that  deed,  which 
recites  that  Coindet  had  contracted  to  sell  Mr.  Galloway 
an  annuity  of  100/.,  for  the  price  of  1000/.,  to  be  secured 
(amongst  other  things)  by  a  judgment  to  be  confessed  by 
OAndet  and  the  bankrupt,  as  his  surety,  and  that  the 
1000/.  had  been  paid  to  Coindet,  Coindet  alone  grants 
the  annuity,  and  assigns  certain  property  of  his  own  as 
a  collateral  security  for  its  payment;  and  the  annuity  is 
made  subject  to  a  right  of  redemption  by  Coindet,  and 
by  Coindet  alone.  But  in  this  deed  is  inserted  the  fol- 
lowing covenant,  [his  Honour  here  stated  the  covenant 
for  the  payment  of  the  annuity,]  and  then  follows  this 
proviso  [his  Honour  here  read  the  proviso,  for  which 
see  ante,  p.  134.] 

The  d4th  section  of  the  6  Geo.  4.  c.  16.,  under  which 
the  proof  was  admitted,  provides,  *^  That  any  annuity 
creditor  of  any  bankrupt,  by  whatever  assurance  the 
same  be  secured,  and  whether  there  were,  or  were  not, 
any  arrears  of  such  annuity  due  at  the  bankruptcy,  shall 
be  entitled  to  prove  for  the  value  of  such  annuity," 
&c  The  question  then  is,  was  Mr.  Galloway  an  an- 
nuity creditor  of  the  bankrupt,  within  the  meaning  of 
this  clause?     That  he  was  an  annuity  creditor  of  Coin- 
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1838.        det,  the  grantor,  is  unquestionable;  because  the  statute 

£x  arte       expressly  removes  all  objections  to  such  a  term  being 

Makes       applied  to  cases  where  no  arrears  are  due,  even  though 

aod  aoother.        *  *  *  o 

the  security  rest  in  covenant  That  he  would  have  been 
equally  the  annuity  creditor  of  the  bankrupt,  if  the  an- 
nuity had  been  granted  by  him  jointly  with  Coindet, 
may  be  assumed  on  the  authority  of  Baxter  y. 
Nickoll8{a)f  recognized  by  Mr.  Justice  BayUy  in  Brown 
V.  Lee{b),  even  though  the  consideration  was  wholly 
received  by  Coindet^  and  though  the  bankrupt,  as 
between  himself  and  Coindet,  had  assumed  the  liability 
as  surety  only. 

But  here  Coindet  alone  is  the  grantor ;  and  the  bank- 
rupt's liability  is  on  the  face  of  the  deed,  as  between 
him  and  the  grantee,  assumed  only  in  the  character  of 
surety.  In  inquiring  whether  the  grantee  of  an  annuity 
may  be  admitted  as  an  annuity  creditor  of  a  bankrupt 
surety  so  circumstanced,  it  may  be  of  use  to  keep  in 
mind  the  state  of  the  law,  before  the  first  introduction  of 
this  provision  into  the  Bankrupt  law  by  the  statute  49 
Geo.  3.  c.  121.  s.  17.  This  cannot  be  better  stated  than 
in  the  language  of  Lord  Eldon,  in  Ex  parte  Thistle- 
wood{c)f  where  his  Lordship  says,  '^  Previous  to  the 
statute  49  Geo.  3.,  if  the  annuity  was  secured  by  a  cove- 
nant, the  arrears  only  could  be  proved;  if  secured  by 
bond  and  covenant,  and  there  had  been  no  failure, 
nothing  could  be  proved ;  but  if  a  failure  had  occurred, 
there  was  this  difference  between  a  bond  and  covenant, 
that  under  a  covenant  the  arrears  only  could  be  proved, 
but  under  a  bond,  forfeited  before  the  bankruptcy,  the 
value  of  the  annuity,  as  well  as  the  arrears;  and  this 

(«)  4  Taunt.  90.  (c)  19  Ves.  246. 

(6)  6  B.  &  C.  689. 
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dause  in  the  late  act  of  parliament  only  provides^  that  in        1838. 
order  to  give  the  annuitant  some  portion  of  the  property,       j.^  p^^^^^ 
it  is  no  longer  necessary  that  there  should  have  been  a    ^ndwioiher 
breach  of  the  condition  of  the  bond."    And  this  state- 
ment is  borne  out  by  reference  to  the  cases  of  Ex  parte 
De  Compte{a\  Ex  parte  JBoUon(b),  Perkins  v.  Kemp- 
lojidic)  and  Wyllie  v.  Walters {d).     But  these  were  all 
cases  of  bankrupt  grantors;  and  there  is  no  instance  that 
I  can  find  of  the  grantee  having  ever  been  admitted  to 
prove  the  value  of  an  annuity  against  the  estate  of  a 
bankrupt  surety,  even  upon  a  bond  forfeited;  nor  can  I 
discover  any  equitable  principle  upon  which  such  a  proof 
could  be  allowed.     For,  although  the  Lord  Chancellor 
properly  took  advantage  of  the  legal  debt  created  by  the 
forfeiture  of  the  penalty,  for  the  purpose  of  working  out 
an  equitable  adjustment  of  the  real  claim  of  the  creditor 
against  the  insolvent  estate  of  the  principal  debtor,  by 
admitting  the  grantee  of  an  annuity  a  creditor  for  its  full 
value,  yet  the  principles  laid  down  in  the  cases  of  the 
Overseers  of  St.  Martin's   v.    Warren  (e\    Taylor  v. 
Young{f\  Davies  v.  Amott{g\  and  other  cases,  afford 
sufficient  reason  for  not  admitting  the  same  proof  against 
a  bankrupt  surety;   namely,  that  although  in  law  the 
penalty  of  a  forfeited  bond  is  considered  as  the  debt,  yet 
that  it  is  only  so  considered,  as  a  security  for  the  money 
actually  due ;  and  that  the  debt  really  proveable  in  such 
a  case  is  the  amount  of  the  injury  sustained  by  the 
breach  of  the  condition;  but  that  in  a  case  where  this 
cannot  be  estimated,  no  proof  can  be  made ;  or,  as  stated 
by  Mr.  Justice  Holroyd,  in  Taylor  v.  Young,  "  In  the 

(a)  1  Atk.  251.  (0  1  R.  &  Aid.  491. 

(6)  Id.  (/)  3B.  &  Ald.621. 

(c)  2  BL  1106.  (g)  3  Biag.  154. 

(flt)  2  Dosg.  97. 
VOL.  Ui  L 


146  CASES  IN  BANKRUPTCY. 

1838.  case  of  a  bond  with  a  penalty,  the  penalty  is  not  the 
Ex  parte  debt  actually  proved ;  but  that  which  is  proved,  by  reason 
and  aoother.  ^^  *^®  penalty,  is  that  which  can  be  valued  as  a  debt.'* 
Now,  the  liability  of  a  surety  for  the  payment  of  an  an- 
nuity is  necessarily  uncertain  and  incapable  of  valuation, 
and  therefore  could  not  have  been,  before  the  49  Geo.  3. 
c.  121.,  the  subject  of  proof,  even  though  contracted  by 
bond  forfeited  before  the  bankruptcy.  The  object, 
then,  of  the  17th  section  of  the  statute,  49  Geo.  3.  c. 
1^1.,  appears  to  have  been  to  place  the  relative  rigiit  of 
the  grantor  and  grantee  of  an  annuity  on  precisely  the 
same  footing,  whether  the  annuity  was  secured  by  cove- 
nant or  bond,  or  both ;  and  whether  there  had  been  any 
failure  in  the  due  payment  before  the  bankruptcy^  or 
not.  But  as  there  existed  no  such  difference  in  the  case 
of  sureties,  there  was  no  reason  for  appljring  this  enact- 
ment to  them;  and  the  provisions  made  by  the  55th  sec- 
tion of  statute  6  Geo,  4.  c.  16.,  confirm  the  inference 
which  might  fairly  be  drawn  from  what  I  have  already 
stated, — that  it  was  no  part  of  the  object  of  the  legislature 
to  give  to  the  grantee  of  an  annuity  any  greater  remedy 
against  a  mere  surety  contracting  with  him  as  such,  than 
he  had  before.  For,  as  was  stated  by  Lord  Chief  Justice 
Tindal,  in  delivering  the  judgment  of  the  Court  of  Com- 
mon Pleas  in  Thompson  v.  Thompson  {a),  "  it  is  obvious 
that  the  act  has  made  no  provisions  for  the  proof  of  the 
present  value  of  an  annuity  against  the  estate  of  a  surety. 
If  the  whole  annuity  is  allowed  to  be  proved  against  the 
estate  of  the  surety,  there  is  no  provision  in  the  statute 
for  reimbursing  the  surety,  by  enabling  the  assignees  to 
look  to  the  principal  debtor  for  indemnity;  whereas,  in 
the  case  of  the  bankruptcy  of  the  grantor,  and  the  an- 

(a)  1  Bing.  N.C.  174. 
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nnity  being  proYed  against  his  estate,  a  provision  is 
made  for  the  indemnity  of  the  surety  by  the  55th  section; 
namely,  that  the  surety,  by  paying  to  the  creditor  the 
ascertained  value  of  the  annuity,  may  have  the  benefit  of 
&e  proof  of  the  annuity  creditor  against  the  bankrupt's 
estate.     By  this  course,  the  whole  of  the  annuity  trans- 
action  is  closed   to  all   the  parties,  tlie  grantor,  the 
surety,  and  the  annuitant.    The  absence,  therefore,  of 
any  similar  provision,  in  the  case  of  the  surety  becoming 
a  bankrupt,  leads  to  the  inference,  that  it  was  not  in- 
tended to  provide  for  such  a  case  by  the  statute,  but 
that  it  should  be  left  as  it  stood  at  common  law.*'    This 
reasoning  appears  to  me,  not  only  to  support  the  position 
for  which  it  was  introduced,  that  the  value  of  an  annuity 
could  not  be  proved  against  the  estate  of  a  surety,  under 
the  55th  section^ — but  also  to  confirm  the  declaration 
made  by  the  Lord  Chief  Justice  in  an  earlier  part  of 
his  judgment,  that  the  object  of  the  54th  section  was  to 
enable  the  annuity  creditor  of  a  bankrupt  to  prove  for 
the  value  of  an  annuity,  under  a  commission  against  the 
grantor;  and  further,  to  explain  the  following  statement, 
which  might  appear  to  be  an  important  qualification  of 
that  position,  that  the  defendant,  in  that  case,  neither 
granted  the  annuity,  nor  covenanted  absolutely  for  its 
payment.     For,  without  going  so  far  as  to  decide  that  in 
no  case  could  the  value  of  an  annuity  be  proved  against 
the  estate  of  one  who  is  not  an  original  grantor,  I  have 
no  hesitation  in  declaring  my  opinion,  that  where  it  is 
the  manifest  intention  of  the  parties,  upon  the  face  of 
the  contract,  that  the  bankrupt  should  only  be  respon- 
sible as  surety  upon  the  default  of  the  grantor,  that  the 
grantee  ought  not  to  be  permitted  to  prove  the  value  of 
the  annuity  against  the  surety,  although  there  may  be  in 

l2 
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1838.        the  deed  a  covenant  for  its  payment,  in  its  form  absolute 

^^  and  unconditional.     For,  in  construing  such  a  covenant, 

Marks       t^e  Court  must  coUcct  the  intention  of  the  parties  from 

and  aootber.  *^ 

the  tenor  of  the  whole  contract.  Now,  what  is  the  effect 
of  the  covenant  and  proviso,  taken  together,  with  refer- 
ence to  the  other  provisions  of  the  deed?  Is  it  not,  sub- 
stantially, to  convert  into  a  conditional  undertaking  the 
covenant  which  was  in  its  form  absolute  and  uncondi- 
tional; for  the  restraint  upon  the  remedies  against 
the  surety  is,  in  substance,  a  co-extensive  limit  to  his 
liability.  It  is  true,  as  was  suggested  by  Mr.  Forster 
in  his  argument,  that  the  form  of  the  covenant,  being 
joint  as  well  as  several,  would  have  prevented  the 
bankrupt  from  pleading  the  proviso  as  a  defeasance  in 
bar  to  any  action  at  law,  brought  without  notice  or  de- 
mand, or  within  the  limited  period  after  demand,  and 
might  have  left  him  at  law  to  his  counter  remedy  for  the 
breach  of  that  condition;  but  as  that  remedy  would  have 
entitled  him,  as  I  conceive,  to  damages  co-extensive 
with  those  recovered  from  him  on  his  covenant,  the  sub- 
stantial result  would  have  been  the  same  as  a  mere  con- 
tingent covenant  in  the  form  adopted  in  other  cases. 
But  if  there  were  no  remedy  at  law,  surely  a  court  of 
equity  would  have  restrained  the  grantee  from  suing  out 
execution  upon  a  proceeding  at  law,  contrary  to  the  ob- 
vious expressed  intention  of  all  parties,  that  the  surety's 
liability  should,  notwithstanding  the  absolute  form  of  the 
covenant,  be  contingent  upon  notice  of  the  default  of  the 
grantor,  and  demand  of  payment  from  the  surety;  and 
therefore  it  appears  to  me,  that,  according  to  the  prin- 
ciple laid  down  by  the  judges  in  the  case  of  Shuckermore 
V.  Thistl€ton{a),  it  would  not  be  a  consistent  or  just  con- 

(a)  6  M.  &  S.  12. 


CASES  IN  BANKRUPTCY.  149 

struction  of  this  instnimenty  which  would  have  the  effect        1838. 
of  making  the  estate  of  the  bankrupt  liable  for  the  value       -^^     ^^ 
of  the  annuity,  in  the  same  way  as  it  would  have  been,  if       ?*^"" 

■^  ■'  '  and  anotber. 

he  had  been  the  grantor  of  the  annuity,  and  had  made 
an  absolute  and  unqualified  contract  for  its  payment; 
and  therefore,  as  Sir  George  Rose  retains  the  opinion 
expressed  by  him  at  the  time  of  the  argument,  and  as 
the  perusal  of  the  deed  has  brought  the  mind  of  my 
other  learned  colleague  to  the  same  conclusion,  the  proof 
must  be  expunged. 

Sir  John  Cross. — At  the  close  of  the  argument  on 
the  hearing  of  this  petition,  I  was  doubtful  whether  the 
decision  of  the  case  should  be  governed  by  Baxter  v. 
NichoUs  (a),  or  Ex  parte  Thompson  (b) ;  and  I  thought 
I  could  not  form  any  judicial  opinion,  until  I  had  ex- 
amined careiuUy  the  annuity  deed  and  the  warrant  of 
attorney,  as  well  as  the  authorities  that  were  cited  in  the 
argument.  Having  now  done  so,  it  appears  to  me,  that 
the  doctrme  as  to  the  relation  of  principal  and  surety, 
which  unquestionably  existed  between  these  parties,  is 
not  enough  to  determine  this  question;  for  a  surety  may 
make  himself  responsible  as  a  principal,  as  in  Baxter  v. 
NichoUs.  On  referring  to  the  deed  in  this  case,  there  is 
an  express  joint  and  several  covenant  to  pay  the  annuity. 
If  the  matter  had  stopped  there,  I  should  have  thought 
that  this  case  must  be  governed  by  Baxter  v.  NichoUs^ 
and  that  the  value  of  the  annuity  was  provable  under  the 
fiat  against  Golnaghu  But  when  I  go  on  and  read  the 
proviso,  which  declares  that  no  proceeding  shall  be  taken 
to  compel  the  payment  of  the  annuity  by  Colnaghi,  un- 
less twenty-one  days  notice  in  writing  is  given  to  him  of 

(a)  4  Taunt.  90.  {b)  2  Deac.  &  C.  126. 
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1888.  any  de&ult  by  Coindet  in  the  payment  of  it;  I  think  the 
Ex  parte  pro^iso  must  be  coupled  with  the  covenant^  and  that  the 
Mabks       bankrupt  cannot  be  considered  liable,  until  the  default 

tnd  another*  ^ 

of  the  grantor,  and  notice  given  of  such  default.  Then, 
on  looking  at  the  warrant  of  attorney,  in  pursuance  of 
which  judgment  has  been  entered  up,  the  defeazance 
provides  that  execution  should  not  issue  against  CoU 
naghi,  unless  the  annuity  should  be  in  arrear  for  forty 
days,  and  twenty-one  days  notice  in  writing  of  such  ar- 
rear had  been  given  to  Colnaghu  This,  therefore,  con- 
firms me  in  my  belief,  that  the  bankrupt  cannot  be  held 
liable  for  the  payment  of  the  annuity,  until  after  the 
defieiult  of  the  grantor,  and  that  consequently  this  case 
must  be  governed  by  that  of  Ex  parte  Thompson.  With 
respect  to  the  argument,  that  the  proviso  would  not  pre- 
vent an  action  on  the  covenant,  the  answer  is,  that  the 
defendant  might  crave  oyer  of  the  deed,  and  set  forth  the 
proviso,  and  then  aver  that  there  had  been  no  notice 
given  to  him  of  any  de&ult,  nor  any  demand  of  payment, 
which  would  entitle  the  defendant  to  judgment  in  his  fa- 
vour, unless  the  plaintiff  could  dispute  the  &ct.  I 
therefore  agree  in  opinion  that  the  proof  must  be  ex- 
punged. 

The  Order  was,  that  the  proof  should  be  ex- 
punged, without  costs  as  against  the  annuity  cre- 
ditor ;  and  that  the  assignees  should  have  their 
costs  out  of  the  estate. 
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1838. 

Ex  parte  Samuel  Bionold  and  others. — In  the  matter       v^/^ 

of  Thomas  Theobald.  nZtaJllTiA 

1838. 

1  HIS  was  the  petition  of  the  secretary,  and  four  of  the  The  bankrupt 
directors  and  trustees,  of  the  Norwich  Union  Life  Insu-  mortgage,  wiih 
ranee  Company,  praying  for  the  sale  of  certain  real  and  subjecrto  a**  *' 
personal  property,  on  which  the  company  had  both  a  ^™J"V***not* 
legal  and  equitable  mortgage*  for*fiv*'*'^*****f 

By  indenture  bearing  date  the  21st  August  1836,  the  th«\ntere8t  was 

^  ^  B  »  regularly  paid : 

bankrupt,  in  consideration  of  8000Z.  advanced  by  the  HWd^hatthe 
company,  granted  and  released  to  Bignold  and  his  heirs  might  have  the 

I*      1     1 1  t*  •         I  n  common  order 

certain  freehold  property,  for  secunng  the  repayment  of  for  sale,  with 
that  sum  and  interest.     And  it  was  provided,  that  if  the  for  the  residue! 
bankrupt  should  duly  pay  the  interest  on  the  said  sum  ga^e  Mreon^is 
of  8000/.  on  the  days  and  times  in  the  indenture  men-  .w^J^^^lT^ 

J  losu ranee  com* 

tioned  within  two  calendar  months  after  such  days  of  SheSr'h^' 
payment,  then  that  Bignold  would  not  call  in  or  require  ^"0'*le**P«  of  a 
payment  of  the  mortgage  money,  until  the  expiration  of  jj**!""'  *«!"«'•<* 
fife  years  from  the  date  of  the  indenture,  nor  would  com-  creury  to  one 

ofthecompa- 

mence  any  proceedings  at  law  or  in  equity,  to  enforce  nies,  amounu 
the  payment  of  the  said  principal  sum,  or  to  obtain  pos-  other,  so  as  to 

/..I  prevent  the  ope- 

session  oi  the  premises.  ration  of  the 

By  an  agreement  bearing  even  date  with  this  indenture  Jed^ownershm." 
of  mortgage,  made  between  the  bankrupt  of  the  one  part, 
and  Bignold^  as  secretary  of  the  company,  of  the  other 
part,  after  reciting  that  the  bankrupt  was  possessed  of 
twelve  shares  in  the  capital  stock  of  the  Norwich  Union 
Fire  Insurance  Society,  and  in  order  better  to  secure  the 
sud  sum  of  8000/.  in  the  said  indenture  of  mortgage 
mentioned,  the  bankrupt  had  deposited  with  Bignold  the 
certificates  of  the  said  shares,  it  was  agreed  and  declared 
by  and  on  the  part  of  the  bankrupt,  that  the  said  certi- 
ficates should  be  and  remain  with  Bignold  by  way  of 
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1838.  pledge  as  an  additional  security  for  the  said  sum  of  8000Z. 
Ex  parte  *"^  interest ;  and  that  the  bankrupt  would  at  any  time 
BioNOLD      thereafter,  whilst  the  said  sum  and  interest  or  any  part 

and  otberft.  *'  * 

thereof  should  remain  unliquidated,  assign  or  transfer 
the  shares  to  JBignold,  or  to  such  other  person  as  the 
directors  for  the  time  being  of  the  Norwich  Union  Life 
Insurance  Society,  or  a  requisite  number  of  them  should 
direct,  to  render  the  same  a  more  efficient  security  to  the 
society.  And  a  power  of  sale  of  the  shares  was  given  in 
the  same  terms,  as  that  contained  in  the  indenture  of 
mortgage. 

The  petition  alleged,  that  Bignold  was  at  the  date  of 
the  agreement,  and  still  continued  one  of  the  secretaries 
of  the  Norwich  Union  Fire  Insurance  Society,  and  that 
consequently  the  society  had  immediate  notice  of  the  de- 
posit of  the  shares,  so  as  to  take  them  out  of  the  reputed 
ownership  of  the  bankrupt. 

The  fiat  issued  on  the  9th  November  1837. 

The  prayer  was,  that  the  petitioners  might  be  declared 
to  be  entitled,  notwithstanding  the  covenant  contained  in 
the  indenture  of  mortgage,  to  have  the  property  com- 
prised therein  sold  and  made  available  towards  satisfac- 
tion of  the  said  sum  of  8000Z. ;  or  otherwise  to  an  im- 
mediate right  of  proof  for  that  sum,  without  relinquishing 
the  benefit  of  the  mortgage ;  and  that  the  petitioners 
might  be  declared  equitable  mortgagees  of  the  shares 
specified  in  the  agreement,  with  the  usual  order  for  the 
sale  of  such  shares. 

It  appeared,  from  the  affidavits,  that  there  were  in 
Norwich  two  distinct  companies,  one  called  the  ^*  Nor- 
wich Union  Life  Insurance  Company,"  and  the  other 
the  "  Norwich  Union  Fire  Insurance  Society ;"  that 
Bignold  was  secretary  to  both,  and  that  a  Mr.  Taylor 


CASES  IN  BANKRUPTCY.  163 

was  joint  secretary  with  him  to  the  Fire  Insurance  Com-        1838. 
pany;  and  that  Bignold  and  his  partner  were  joint  so-       ^  ^^^ 
licitors.  with  Mr.  Unthank,  of  the  Fire  Insurance  Com-      Bio  mold 

and  otbeis. 

pany ;  that  the  transfers  of  deeds  relating  to  shares  in 
the  Fire  Insurance  Company  were  prepared  at  the  office 
of  Bignold  and  his  partners;  that  a  certificate  was 
granted  to  the  original  proprietor  of  each  share  in  the 
Fire  Insurance  Company,  and  when  any  change  of 
ownership  took  place,  the  certificates  were  brought  to 
BiffnolcTs  office,  whereupon  the  necessary  deed  to  ac- 
complish the  purpose  was  prepared,  and  was  sent  with 
the  certificates  of  the  shares  to  the  office  of  the  company, 
to  be  laid  before  a  board  of  directors  for  their  approval 
of  the  newly  proposed  proprietor ;  and  if  approved,  to 
have  a  memorandum  written  on  the  certificate  of  the 
deed  executed  by  such  proposed  proprietor,  signed  by 
three  of  the  directors;  and  that  whenever  the  new 
proprietor  was  accepted,  the  deed  was  retained  at  the 
office,  and  the  certificates  were  returned  to  the  solici- 
tor's office,  to  be  delivered  to  the  persons  entitled  to 
them ;  and  that  the  certificate  was  the  only  document, 
which  a  proprietor  of  shares  held  as  evidence  of  his 
proprietorship.  It  was  sworn  by  Bignold's  partner, 
that  the  fourteen  certificates  of  the  bankrupt's  shares 
had  been,  from  the  time  of  the  deposit  thereof  with  the 
Life  Insurance  Company,  in  the  possession  of  the  solici- 
tors ;  and  that  no  sale  or  transfer  of  them  could  have 
been  effected  by  the  bankrupt,  without  the  possession  of 
the  certificates  and  the  knowledge  of  the  solicitors. 

In  opposition  to  the  petition,  it  was  sworn  by  Mr. 
Taylor,  the  joint  secretary  with  Mr.  Bignold  of  the  Fire 
Insurance  Society,  that  the  deed,  under  which  the  society 
was  established,  required  notice  to  be  given  at  the  office 
of  the  society  of  all  contracts  for  the  sale  of  shares,  and 
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1888.        that  all  transfers  of  shares  should  be  deposited  in  the 
Ex  parte      Company's  office;    that  all   the   shares  in  question,  of 
aad^oth^'*      which  the  bankrupt  was  an  original  proprietor,  continued 
registered  in  his  name  in  the  books  of  the  company  up 
to  the  time  of  his  bankruptcy,  and  that  the  dividends 
thereon  were,  up  to  that  time,  regularly  paid  to  him  as 
the  proprietor;  that  no  notice  was  ever  given  to  Mr. 
Tat/lor^  as  one  of  the  secretaries  of  the  company,  of  any 
transfer  or  mortgage  of  the  shares,  nor  was  any  such  no- 
tice given  to  the  board  of  directors,  or  left  at  the  office 
of  the  company ;  and  that  nothing  appeared  upon  the 
register  of  shares  to  create  any  doubt  that  the  bankrupt 
was  not  the  absolute  bona  fide  proprietor  of  the  shares, 
or  that  they  were  subject  to  any  mortgage  or  charge 
whatever ;  that  Bignold  never  informed  Taylor^  or  the 
board  of  directors  of  the  fire  office,  of  the  contract  made 
by  the  bankrupt  for  mortgaging  the  shares,  and  that 
Taylor  was  wholly  ignorant  of  any  such  contract  until 
after  the  bankruptcy  ;  and  he  averred  his  belief  that  the 
knowledge  of  such  contract  was  acquired  by  Bignold 
in  his  character  of  secretary  to  the  Life  Insurance  Com- 
pany, and  not  as  one  of  the  secretaries  of  the  Fire  office. 

Mr.  Swanston,  and  Mr.  AnderdoUy  in  support  of  the 
petition,  cited  Ex  parte  Waiikman  (a);  where  the  bank- 
rupt, being  one  of  the  directors  of  a  life  assurance  office, 
deposited  a  policy  of  that  office  with  his  bankers,  as  a 
collateral  security  for  advances,  one  of  the  bankers  being 
also  one  of  the  auditors  of  the  assurance  office ;  and  it 
was  held,  that  this  was  sufiicicnt  notice  to  the  office,  of 
the  transfer  of  the  bankrupt's  interest  in  the  policy,  to 
prevent  the  claim  of  reputed  ownership. 

(a)  4  Deac.  &  C.  412. 


BlONOLD 

and  others. 
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Mr.  Cooke,  contrct.    There  are  two  questions  in  this        1838. 
case  for  the  consideration  of  the  Court:  Ist,  As  to  the       ex parte 
right  of  the  petitioner  to  call  for  a  sale  of  the  property 
contained  in  the  mortgage  deed;  2d,  Whether  the  shares 
in  the  fire  office  were  not  in  the  reputed  ownership  of 
the  bankrupt  at  the  time  of  his  bankruptcy. 

1st.  As  to  the  right  of  the  petitioner  to  call  for  a  sale 
of  the  property  contained  in  the  mortgage  deed.  It  will 
be  observed,  that  the  deed  itself  provides  expressly,  that 
Bignold  would  not  commence  any  proceedings  to  en- 
force the  payment  of  the  mortgage  money,  or  to  obtain 
possession  of  the  property  mortgaged,  until  the  expira- 
tion of  five  years,  unless  default  should  be  made  in  the 
payment  of  the  interest.  Now,  as  no  default  was  made 
by  tbe  bankrupt  in  the  payment  of  the  interest  before 
his  bankruptcy,  this  Court  has  no  power  to  order  a  sale. 

Then  as  to  the  2d  question,  the  right  of  property  in  the 
shares  of  the  Norwich  Fire  Office.  The  deed,  by  which 
the  company  was  established,  requires  the  consent  of 
the  directors,  to  render  any  transfer  of  shares  valid,  and 
notice  of  the  transfer  to  be  given  to  the  society.  Now, 
in  this  case,  no  notice  whatever  was  given  to  the  society 
of  the  transfer  of  the  shares,  nor  was  any  entry  of  such 
transfer  made  by  Bignold  in  the  books  of  the  office. 
The  shares  continued  to  stand  in  the  name  of  the  bank- 
rupt, and  he  received  the  dividends  on  the  shares  up  to 
the  very  period  of  his  bankruptcy.  The  shares  must  be 
taken,  therefore,  to  have  been  in  the  reputed  ownership 
of  the  bankrupt  at  the  time  of  his  bankruptcy.  In  WiU 
Uams  V.  Thorpe  (a),  where  a  bankrupt  had  absolutely 
assigned  a  policy  of  life  insurance,  but  had  given  no  no- 
tice to  the  office,  it  was  held,  that  his  assignees  were 

(a)  2  Sim.  237. 
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1838.  entitled  to  it.     Here  the  certificates  were  deposited  only 

eTp^c  ^y  ^^y  ^^  equitable  mortgage. 

BlONOI  D 


and  others. 


Mr.  Swanston^  in  reply.  In  Smith  v.  Smith  {a\  no- 
tice was  inferred,  from  one  of  the  trustees  having  a  pri- 
vate conversation  with  one  of  the  parties  relative  to  the 
transaction.  Here  Bignold  was  one  of  the  officers  of 
the  company ;  and  notice  to  any  person  officially  con- 
cernedy  is  all  that  is  necessary. 

Erskine,  C.  J. — There  are  two  questions  in  this  case; 
Isty  As  to  the  legal  mortgage  of  the  real  property ;  2d^ 
As  to  the  deposit  of  the  shares.  As  to  the  first  ques- 
tion,— the  objection  of  the  assignees  to  a  sale  of  the  real 
estate  rests  on  a  covenant  in  the  mortgage  deed  not  to 
call  in  the  mortgage  money  for  five  years,  if  the  mort- 
gagor should  continue  to  pay  the  interest  regularly ;  and 
it  is  urged,  that  as  the  mortgagee  could  not  enforce  the 
power  of  sale,  if  no  bankruptcy  had  intervened,  so  now 
he  cannot  call  upon  this  Court  to  order  a  sale.  It  is 
true^  that  the  mortgagee  could  not  himself  act  under  the 
power  of  sale ;  but  he  comes  here  as  a  creditor,  seeking 
to  prove  his  debt ;  and  the  ordinary  way  of  proceeding, 
when  a  mortgagee  applies  to  prove,  is,  to  have  a  sale  of 
the  mortgaged  property,  in  order  to  ascertain  the  value 
of  it ;  for  he  cannot  prove,  until  he  has  either  realized 
his  security,  or  given  it  up.  The  assignees  oppose  the 
sale  of  the  property,  until  default  is  made  in  the  pay- 
ment of  the  interest;  although  the  very  bankruptcy  of 
the  mortgagor  prevents  the  payment  of  the  interest. 
Before  the  bankruptcy,  the  petitioner  had  the  responsi- 
bility of  the  bankrupt,  and  of  his  estate ;  but,  the  bank- 

(a)  1  Cromp.  &  M.  231  ;  4  Tyrw.  32. 


BlONOLD 

and  others. 
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ropt's  responsibility  is  lost,  by  the  bankrupt  obtaining  his  1 838. 
certificate  ;  notwithstanding  which,  the  assignees  insist,  £^  ^^ 
that  the  petitioner  shall  be  bound  strictly  by  the  cove- 
nant in  the  mortgage  deed.  The  object  of  a  sale  is  to 
furnish  the  best  evidence  of  the  value  of  the  property ; 
and  I  think  the  petitioner  is  entitled  to  an  order  on  that 
part  of  his  petition. 

As  to  the  2d  point,  namely,  the  sale  of  the  shares  in 
the  fire  ofiice, — there  seems  to  be  some  difficulty,  on  ac- 
count of  the  decision  in  JEx  parte  Burbridge  (a),  in  the 
matter  of  Kidder ;  because,  according  to  the  doctrine 
there  held,  the  transaction  with  JBignold  can  scarcely  be 
considered  as  notice  to  the  Norwich  Fire  Office.  The 
necessity  of  notice  in  these  cases  rests  on  two  grounds ; 
1st,  That  the  equitable  transfer  of  a  chose  in  action  is 
incomplete,  without  notice;  2d,  That  without  such  notice, 
the  property  is  in  the  reputed  ownership  of  the  bank- 
rupt. In  the  case  of  shares  in  public  companies,  notice 
is  more  essential,  inasmuch  as  the  bankrupt's  name  ap- 
pears on  the  books  as  owner,  and  would  enable  him  to 
procure  credit,  on  the  faith  that  the  property  was  his 
own.  In  the  present  case,  the  bankrupt  might  have 
transferred  the  shares  in  question  to  other  parties,  by 
which  the  directors  of  the  office,  not  having  received 
notice  of  the  deposit  with  JBignoldy  might  be  innocently 
parties  to  a  fraud.  It  is  contended,  that  because  Big" 
nold  is  secretary  both  of  the  Fire  and  the  Life  Assu- 
rance Offices,  that  the  notice  here  is  sufficient ;  but  there 
is  a  distinction  between  express  notice  given  to  a  public 
officer,  and  his  mere  knowledge  of  the  fact,  derived  from 
some  other  channel.  If  the  interference  of  Bignold^  as 
secretary  of  the  fire  office,  had  been  necessary,  either 

(a)  1  Deae.  131. 
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18^8.  for  receiving  the  dividends^  or  for  any  other  purpose^ 
Exparte  ^^®"  ^*  might  have  been  said,  that  the  knowledge  of  Biff- 
BioNOLo  nold.  such  as  it  was,  was  equivalent  to  notice  to  the  com- 
pany ;  but  there  is  nothing  in  the  deed  of  incorporation^ 
or  in  the  rules  of  the  Fire  Insurance  Company,  which 
make  the  interference  of  the  secretary  necessary ;  and 
even  if  that  were  so,  yet  as  there  were  actually  two  se- 
cretaries, the  interference  of  Bigruold  would  not  have 
been  indispensable.  I  am  not  upholding  the  absurdity  of 
BiffTtold  giving  notice  to  Bignold;  but  if  regular  notice 
had  been  given  to  him  as  secretary  of  the  Fire  Insurance 
Company,  he  ought  to  have  given  notice  to  the  directors 
of  that  office,  to  prevent  them  from  transferruig  the 
shares  to  other  persons.  There  was  no  official  entry 
made  by  Bignold  in  the  books  of  the  fire  office,  which 
it  would  have  been  his  duty  to  have  done,  if  he  had  re- 
ceived notice  in  his  official  capacity.  It  appears  to  me, 
therefore,  that  the  notice  is  not  sufficient,  according  to 
the  decision  in  Ex  parte  Burbridge  {a)^  where  Lord 
Commissioner  Shadwell  observes,  that  the  private  know- 
ledge which  one  of  the  directors  had  of  the  transaction 
in  that  case,  could  not  operate  as  notice  to  the  company, 
who  treated  the  bankrupt  as  the  owner ;  and  he  dwells 
on  the  great  hardship  that  such  a  delusive  credit  would 
occasion  to  the  public. 

Sir  John  Cross. — It  has  been  frequently  decided,  in 
cases  of  this  description,  that  some  kind  of  notice  is  ne- 
cessary ;  but  the  law  has  nowhere  said,  what  that  notice 
shall  be,  or  to  whom  it  shall  be  given ;  the  validity  of 
the  notice,  therefore,  must  be  determined  according  to 
the  circumstances  of  each  case.     In  the  present  case^ 

(a)  1  Deac.  131. 


BiGNOT.D 

and  others. 
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the  deposit  of  the  shares  was  perfectly  known  to  Big-  1838. 
nold,  who  was  secretary  to  both  these  companies.  But  £^  ^^ 
a  distinction  has  been  taken  between  knowledge  and  no- 
tice. In  the  case  of  an  indorser  of  a  bill  of  exchange, 
where  it  is  necessary  to  give  him  notice  of  its  dishonour, 
it  is  not  sufficient  to  show  that  he  knew  of  the  fact ;  but 
formal  notice  must  be  given,  in  order  to  make  him  re- 
sponsible to  the  holder.  And  if  in  a  case  like  the  pre- 
sent, the  law  had  said  that  such  a  notice  must  be  given, 
as  would  make  a  party  responsible,  then  the  distinction 
between  knowledge  and  notice  might  apply  to  this  case; 
but  here  no  transfer  of  the  shares  could  be  made,  without 
the  production  of  the  certificates,  and  these  were  not  in 
the  possession  of  the  bankrupt,  but  of  one  of  the  secre- 
taries of  the  fire  office.  It  seems  to  me,  therefore,  that 
the  facts  here  amount  to  a  sufficient  notice  to  satisfy  the 
exigency  of  the  decided  cases,  which  require  some  no- 
tice,  without  specifying  the  form  or  manner  of  the  notice. 
As  to  the  other  point,  namely,  whether  the  petitioners 
are  prevented  by  the  proviso  in  the  mortgage  deed  from 
asking  for  a  sale  before  the  end  of  five  years,  the  an- 
swer is,  that  if  the  assignees  are  to  stand  in  the  place  of 
the  bankrupt,  and  insist  upon  the  benefit  of  that  cove- 
nant, they  must  undertake  to  pay  the  interest  regularly, 
and  the  whole  of  the  principal  at  the  end  of  the  five 
years.  For  it  would  be  unjust,  that  the  petitioners 
should  lose  both  the  personal  security  of  the  bankrupt, 
and  be  kept  out  of  the  estate  for  five  years,  when  it  may 
become  of  far  less  value  than  it  is  at  present.  I  think, 
therefore,  that  the  petitioners  have  a  right  to  call  for  an 
immediate  sale  of  the  property,  and  to  prove  for  the 
residue  of  their  debt. 
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1888.  Sir  George  Rose. — There  can  be  no  question  as  to 

Ex  arte  ^^®  order  for  the  sale  of  the  real  estate.  With  respect 
**'°'*  J^**  to  the  shares,  the  proper  course  will  be  to  include  them 
also  in  the  order  for  sale,  but  reserving  a  right  to  the 
assignees  to  enforce  their  claim  to  the  proceeds.  There 
does  not,  certainly,  appear  to  have  been  sufficient  notice 
given  in  this  case,  according  to  the  decision  in  the  matter 
o{  Kidder;  but  if  it  had  not  been  for  that  case,  I  should 
have  said,  that  the  notice  was  here  sufficient.  The 
Order,  therefore,  must  be  considered  as  not  precluding 
the  assignees  from  claiming  the  proceeds  of  the  shares, 
if  they  think  proper  to  raise  that  question. 

The  Order  was,  that  the  real  estate,  and  also  the 
shares,  should  be  sold,  the  petitioners  undertak- 
ing not  to  set  up  the  Order  as  an  objection  to 
any  claim  which  the  assignees  might  think  right 
to  make,  with  respect  to  the  proceeds  of  the 
shares. 


Ex  parte  Joseph  Raleigh  and  others. — In  the  matter 
of  Lawrence  Rostron,  John  Rostron,  and  James 

Gray's  Inn 

Hall,  ROSTROK. 

Mar,  15, 1838. 

L.,  one  of  three  XHIS  was  a  petition  of  the  assignees  for  an  order  to 

partners,  con- 

tracts  to  sell  to    expunge  the  proof  of  a  debt,  against  the  separate  estate 

in  a  joint  stock    of  X.  Rostron. 
bank,  which 

were  standing         The  bankrupts,  previous  to  the  year  1835,  opened  an 

in  the  name  of 

J.,  one  of  L.'s  partners,  but  which  were,  in  fisct,  the  property  of  the  firm,  and  agrees,  in 
consideration  of  1).  accepting  a  bill  for  the  amount  or  the  purchase- money,  drawn  in  the 
name  of  the  firm,  to  cause  the  shares  to  be  duly  transferred  to  D,  The  bill  is  negotiated  by 
L.  &  Co.,  who  become  bankrupt  before  application  can  be  made  to  the  bank  to  transfer  the 
shares  to  D.,  when  the  bank  refuse  to  make  the  transfer,  claiming  a  lien  on  the  shares  for 
their  own  advances.  Held,  that  D,  could  not  prove  against  the  separate  estate  of  L.  for 
money  had  and  received,  but  only  against  the  joint  estate  of  L.  &  Co. 
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account  with  the  Manchester  and  Liverpool  District  IBSB. 
Bank,  in  which  each  of  the  bankrupts  had  100  transfer-  ^^  ^ 
able  shares,  which  were  allotted  and  appropriated  to  a^doihere. 
them  upon  the  formation  of  the  bank.  Upon  such  allot- 
ment, each  of  the  bankrupts  signed,  and  gave  to  the 
banking  company,  a  memorandum  in  writing,  whereby  it 
was  declared,  that  the  bank  should  have  a  lien  upon  the 
shares  so  severally  allotted  to  them,  for  the  amount  of 
the  balance  which  might  for  the  time  being  be  due  and 
owing  to  the  bank  by  the  bankrupts'  firm,  in  respect  of 
any  advances  made  to  the  firm  by  the  bank.  The  petition 
alleged,  that  although  the  allotments  of  100  shares  had 
been  made  by  the  banking  company  to  each  of  the  bank- 
rupts separately,  and  in  their  individual  characters,  and  al- 
though each  allotment  of  the  100  shares  was  supposed 
to  be  the  private  property  of  the  individual  copartner,  in 
whose  name  they  stood;  yet  the  whole  of  the  £00  shares 
were,  in  point  of  fact,  and  as  between  the  bankrupts 
themselves,  understood  and  considered  to  be  the  part- 
nership property ;  and  that,  upon  taking  stock,  the  whole 
of  the  shares  were  uniformly  included,  and  treated  by 
the  partners  as  part  of  the  stock  belonging  to  the  firm. 

In  the  spring  of  the  year  1835,  James  Rostron  went 
to  New  York,  for  the  purp9ses  of  the  business,  leaving 
with  his  brother,  Z.  Rostron,  a  letter,  authorising  him  to 
sell  and  transfer  the  100  shares  in  the  stock  of  the  bank, 
standing  in  the  name  o(J.  Rostron. 

After  the  departure  of  J.  Rostron,  L,  Rostron  inquired 
of  the  bank,  whether  they  would  be  willing  to  transfer 
the  shares  to  a  purchaser  on  the  authority  of  this  letter, 
in  case  he  should  sell  them  for  his  brother,  and  was  in- 
formed that  the  bank  would  require  a  power  of  attorney 

VOL.  in  M 


^ 


and  others. 
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1838.  on  a  proper  stamp  from  J.  Rostran,  authorising  some 
Ex  parte  ^^^  ^^  make  such  transfer  on  his  behalf. 
«^H  "i-"^  On  the  3rd  September  1835,  Messrs.  Duncan  entered 
into  a  contract  with  L.  Mostron,  by  Thomas  Cardwell,  as 
their  agent,  to  purchase  the  100  shares  of  J.  Mostron,  for 
the  sum  of  2150/. ;  and  they  also  at  the  same  time  agreed 
to  accept  a  bill  of  exchange  for  the  amount,  to  be  drawn 
upon  them  by  the  firm  of  Mostron,  brothers,  payable  six 
months  after  date ;  on  condition  that  Z.  Rostron  should 
give  his  undertaking,  that  he  would  cause  the  shares  to 
be  duly  transferred  to  them. 

The  petition  alleged,  that  at  the  time  when  this  con- 
tract was  entered  into,  Messrs.  Duncan,  as  well  as  their 
agent  Thomas  Cardwell,  had  been  informed,  and  well 
knew  and  understood,  that  the  100  shares  so  sold  were 
the  100  shares  standing  in  the  name  of  James  Mosiron, 
in  the  books  of  the  bank. 

In  pursuance  of  this  contract  of  sale,  a  bill  of  ex- 
change was  drawn  by  Mostron,  brothers,  upon  and  ac- 
cepted by  Messrs  John  and  Peter  Duncan,  for  the  sum 
of  2203/.  15^.,  and  Z.  Rostron  signed  the  following 
undertaking: — 

'^  Manchester,  15th  September,  1835. 

''  I,  Lawrence  Roitron,  do  hereby  agree  and  engage,  in  considera- 
tion of  having  received  John  and  Peter  Duncan's  acceptance  of  TZor- 
iron,  brothers,  draft,  dated  5th  September,  at  six  months,  for  2203/. 
15s.  6d.,  to  caase  to  be  transferred  and  delivered  over  to  J.  and  P. 
Duncan,  or  to  any  other  person  whom  they  may  appoint,  100  shares 
in  the  Manchester  and  Liveipool  District  Bank,  now  standing  in  the 
name  of  James  Rostron,  of  Edenfield,  when  required ;  I  declare  the 
said  bill  of  2203/.  15s.  6d,,  when  paid,  to  be  in  full  of  said  shares. 

"  Witness,  Thomas  Card-well.  Lawrence  Rostron.** 

The  bill  for  2203L  I5s.  6d.  was  negociated  by  the 
firm  o{  Rostron,  brothers;  and  Z.  Rostron,  shortly  after 
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the  time  of  the  sale,  sent  a  power  of  attorney  to  New        I^^S. 


York,  for  the  signature  of  James  Rostron,  which  was       Ex  parte 
afterwards  returned  to  this  country,  duly  executed;  but     and  oihere. 
before  it  was  so  returned,  and  before  the  bill  became 
due,  the  firm  of  JRostron,  brothers,  had  stopped  pay- 
ment. 

On  the  22d  January  1836,  a  fiat  in  bankruptcy  issued 
against  Z.  Rostron  and  John  Rostron;  and,  on  the  3rd 
March  1837,  when  James  Rostron  had  returned  from 
America,  a  separate  fiat  was  issued  against  him,  which 
was  annexed  to,  and  formed  part  of,  the  first  fiat,  pur- 
suant to  the  provisions  of  the  6  Geo.  4.  c.  16.  s.  17. 

The  petition  alleged,  that,  during  the  interval  be* 
tween  the  giving  of  the  undertaking  of  the  15th  Sep- 
tember 1836  and  the  issuing  ^f  the  first  fiat,  Messrs. 
Duncan  never  applied  to  L.  Rostron  to  transfer  the 
shares  in  the  bank,  standing  in  the  name  of  James  Ros- 
tran.  On  the  8th  March  1836,  the  bill  for  2203/.  155. 
Scf.  became  due,  which  Messrs.  Duncan  were  obliged 
to  pay;  and,  having  then  received  the  power  of  at- 
torney duly  executed  by  James  Rostron^  they  applied 
to  the  bank  to  transfer  to  them  the  100  shares  standing 
in  his  name,  which  the  bank  refused,  claiming  a  lien  on 
the  shares  for  the  balance  due  to  them  from  the  firm  of 
the  bankrupts.  The  bank  proved  for  the  fiiU  amount  of 
their  debt  against  the  joint  estate,  without  deducting  the 
value  of  the  100  shares;  Messrs.  Duncan  also  proved 
for  the  sum  of  2203Z.  15^.  6df.  against  the  separate  estate 
of  L.  Rostron^  as  for  so  much  money  had  and  received 
by  L.  Rostron,  and  paid  by  Messrs.  Duncan  to  his  use, 
excepting  the  agreement  of  the  15th  September  1835,  as 
a  security.  This  last-mentioned  proof  the  assignees 
now  sought  to  expunge,  on  the  ground  that  the  debt 

M  2 
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1838.  was  founded  solely  on  the  written  undertaking  of  the 
^!^'^^  16th  September  1835,  and  was  not  proveable  against 
Kaleioh      tjjg  separate  estate  of  Z.  Rostron. 

and  others.  '^ 

Mr.  Swanston,  and  Mr.  Mylne,  having  appeared  in 
support  of  the  petition,  the  Court  called  on 

Mr.   Anderdon,  and  Mr.  Bacon,  contri.    Messrs. 
Duncan  had  no  reason  to  suppose,  that  these  shares 
were  the  joint  property  of  the  bankrupts.     Prior  to  the 
bankruptcy,  they  made  application  to  Z.  Rostron  to 
transfer  the  shares.     [Erskine,  C.J.  The  question  is, 
whether  the  claim  is  not  for  unliquidated  damages,  and 
therefore  incapable  of  proof.]     It  was  an  absolute  con- 
tract, on  the  part  of  Z.  Rostron,  to  transfer  the  shares  to 
Messrs.  Duncan,    We  did  not  deal  with  Z.  Rostron,  as 
the  agent  of  James  Rostron  ;  but,  on  the  contrary,  our 
aflSdavits  show  that  Z.  Rostron  always  admitted  his  in- 
dividual responsibility.     The  shares  were  standing  in 
the  name  of  James  Rostron;  and  Messrs.  l>ttncaii  swear, 
that,  at  the  time  of  the  contract  for  the  sale  of  them,  they 
said  they  would  have  nothing  to  do  with  James  Rostron, 
and  insisted  upon  the  personal  undertaking  of  Z.  Ros- 
tron to  transfer  them,  having  no  communication  what- 
ever with  James  Rostron,  nor  entering  into  any  con- 
tract with  the  firm  of  Rostron,  brothers.    The  relation 
of  buyer  and  seller  was  solely  between  Messrs,  Duncan 
and  L.  Rostron  ;  and  if  there  is  no  proof  against  his  es- 
tate, there  can  be  no  proof  against  any  other  estate.    It 
is  sworn,  that  several  applications  were  made  by  Messrs. 
Duncan  for  the  transfer  of  the  shares,  before  the  bank- 
ruptcy of  the  Rostrons.    [Sir  G.  Rose.  The  diflSculty 
here  is,  that  the  money  did  not  come  to  L.  Rostron  on 


RALErOH 

and  others. 
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bis  own  account^  but  as  a  partner  in  the  firm  of  Rostron^  1838. 
brothers.]  There  was  a  failure  to  perform  the  contract,  ^^  ^e 
before  the  bankruptcy,  on  the  part  of  X.  Rostron  ;  the 
contract  therefore  was  rescinded,  and  resolved  itself  into 
a  pecuniary  demand  against  him  on  the  bill  of  exchange. 
[Ershiney  C.  J.  The  difficulty  I  feel  is,  that  the  contract 
was  not  rescinded  before  the  bankruptcy.]  [Sir  J*  Cross. 
You  contracted  with  Z.  Rostron  for  the  purchase  of  the 
shares,  when  you  knew  the  fact,  that  the  shares  could 
Dot  be  transferred  without  a  power  of  attorney  from  James 
Rostron;  and  now  you  say,  that  when  you  demanded 
the  transfer,  before  the  power  of  attorney  could  be  ob- 
tained, you  had  immediately  a  right  to  demand  the 
amount  of  the  bill  of  exchange  from  £.  Rostron,]  Be- 
cause L.  Rostron  received  the  amount  of  the  bill  for  his 
own  benefit,  the  bill  having  been  paid  into  the  Manches- 
ter and  Liverpool  District  Bank  by  X.  Rostron  in  the 
name  of  the  firm,  and  the  money  afterwards  drawn  out 
by  him.  l£!rskine,  C.  J.  The  difficulty  of  the  proposi- 
tion you  have  to  establish  is,  that  a  liability  for  damages 
forms  a  proveable  debt.]  In  Van  Sandau  v.  Corsbie  (a) 
it  was  held,  that  the  consequential  damage  accruing 
from  the  nonpayment  by  the  bankrupt  of  an  original 
debt,  was  proveable  under  his  commission ;  and  there- 
fore, where  the  acceptor  of  an  accommodation  bill  brought 
an  action  against  the  drawer,  who  had  become  bankrupt, 
for  not  providing  him  with  funds  to  pay  the  bill  when 
due,  whereby  he  had  incurred  the  costs  of  an  action, 
and  was  obliged  to  sell  an  estate,  in  order  to  raise 
money  to  pay  the  bill,  the  certificate  was  held  to  be  a 
good  bar  to  the  action.  And  the  same  principle  was 
acted  npon  by  this  Court  in  JEx  parte  Myers  {b). 

(a)  3  B.  &  Aid.  13.  (6)  2  Deac.  &  C.  261. 
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18S8.  Mr.  Stoanstan,  in  reply^  was  stopped  by  the  Court. 


and  others. 


£x  parte 

.?/nrh««  Erskine,  C.  J. — The  party,  who  has  proved  in  this 

case  against  the  separate  estate  of  L.  Rostron,  seems  to 
have  proved  upon  the  only  plausible  ground,  namely, 
for  money  had  and  received  by  X.  Rostron  for  the  use 
of  Messrs.  Duncan.  But  on  looking  at  all  the  facts  of 
the  case,  and  considering  the  agreement  of  the  15th 
September  1835,  it  seems  to  me,  that  the  Duncans 
cannot  substantiate  their  claim  for  money  had  and  re- 
ceived by  Z.  Rostron.  It  appears  from  the  affidavits, 
that  the  shares  were  in  fact  the  joint  property  of  the  firm 
of  Rostron^  brothers,  though  standing  in  the  name  of 
James  Rostron  at  the  bank ;  that  this  fact  was  explained 
to  the  Duncans  at  the  time  of  the  contract  of  sale,  and 
that  they  then  said  they  would  have  the  personal  re- 
sponsibility of  Z.  Rostron,  Accordingly,  Messrs.  Dun- 
can retain  possession  of  their  acceptance  for  the  amount 
of  the  purchase  money,  until  the  undertaking  of  Z.  Ros- 
tron is  given.  Now,  certainly,  it  must  be  admitted,  that 
this  was  his  own  personal  engagement.  But  what  was 
that  engagement  ?  Nothing  more  than  this — if  you  will 
pay  the  firm  the  amount  of  your  acceptance  for  Q3QSL 
\5s.  6cf.,  I  will  cause  the  shares  to  be  transferred  to  you. 
As  it  appears,  therefore,  from  the  terms  of  the  agreement, 
that  the  bill  in  question  was  payable  to  Rostron^  bro- 
thers, and  as  it  is  sworn  in  the  affidavits,  that  the  bill 
was  paid  into  the  bank  on  account  of  Rostron,  brothers, 
the  money  had  and  received,  as  the  proceeds  of  this  bill, 
was  money  had  and  received  for  the  use  of  the  firm  of 
the  bankrupts,  and  not  for  the  separate  use  of  L.  Ros- 
tron.  It  is  said,  however,  that  Z.  Rostron  was  indivi- 
dually liable  to  Messrs.  Duncan  on  his  undertaking. 
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But  then^  was  he  by  reason  of  this  undertaking,  at  the 
time  of  his  bankruptcy,  indebted  to  the  Duncans  in  any 
sum  of  money ;  or  was  the  money  paid  to  the  firm  of 
the  bankrupts,  for  the  separate  use  of  L.  JRostron? 
Even  supposing  the  fact  to  be  so,  what  debt  at  the  time 
of  the  bankruptcy  could  be  claimed  by  Messrs.  Duncan 
against  L,  Rostron,  when  they  had  not  paid  the  bill  ? 
There  would  be,  in  my  opinion,  a  right  of  action  by 
Messrs.  Duncan  against  L,  Rostron,  for  not  causing  the 
shares  to  be  transferred  to  them,  pursuant  to  his  contract; 
but  if  they  go  in  and  prove  against  the  joint  estate, 
which  is  the  only  right  of  proof  they  have  for  the  amount 
of  the  bill,  they  rescind  the  contract  for  the  sale  of  the 
shares.  Inasmuch,  therefore,  as  their  claim  against  L, 
Ra$tron  sounds  only  in  damages,  it  appears  to  me,  that 
the  proof  against  his  estate  cannot  be  sustained. 


1838. 


Ex  parte 

Ralbigb 

and  others. 


Sir  John  Cross. — Duncan  &  Co.  say,  that  Z.  lios^ 
iron  was  indebted  to  them  for  so  much  money  had  and 
received  by  him  for  their  use  before  the  time  of  the 
bankruptcy,  by  virtue  of  his  contract  with  them  of  the 
15th  September  1835.  But  was  that  a  contract  for  the 
payment  of  a  debt?  Nothing  like  it;  the  contract  was, 
to  cause  and  procure  James  Rostron  to  transfer  the 
shares  in  the  bank  to  Messrs.  Duncan^  that  were  stand- 
ing in  James  Rostron's  name.  The  agreement  seems 
to  have  been  entered  into  by  both  parties,  on  the  under- 
standing that  James  Rostron  would  transfer  the  shares. 
If  he  did  not,  an  action  at  law  would  lie  by  Messrs. 
Duncan  against  Z.  Rostron.  For  what  ?  not  for  a  debt ; 
but  for  damages,  for  not  causing  James  Rostron  to  trans- 
fer the  shares.  It  was  quite  clear,  from  the  terms  of 
the  contract,  that  Messrs.  Duncan  would  be  compelled 
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18^8.        to  wait  for  a  transfer,  until  a  power  of  attorney  was  given 
^'^       by  James  Rostron  to  make  such  transfer.     It  is  then 

c«x  parte  ^ 

Ralbich      contended,  that  the  contract  was  rescinded  by  the  failure 

and  others. 

of  Z.  Rostron  to  perform  it.  But  we  have  no  evidence 
whatever  of  any  rescinding  of  the  contract.  If  indeed 
the  Messrs.  Duncan  had  applied  to  Z.  Rostron  to  cause 
the  shares  to  be  transferred,  and  upon  his  failing  to  do 
so,  they  had  said  they  would  have  nothing  more  to  do 
with  the  bargain,  they  might  possibly  then  have  had  a 
right  to  say,  "  we  will  have  our  money  back  again.*' 
But  instead  of  rescinding  the  contract,  they  go  repeat- 
edly to  Z.  Rostron^  to  require  the  performance  of  it,  by 
transferring  the  shares ;  and  this  almost  down  to  the  time 
of  the  bankruptcy.  The  Duncans  therefore  have  no 
claim  against  Z.  Rostron^  except  for  a  breach  of  con- 
tract, which  was  not  rescinded  before  the  bankruptcy. 
Whether  any  debt  is  proveable  by  them  against  the  firm 
of  the  bankrupts,  I  give  no  opinion. 

Sir  George  Rose. — The  insuperable  objection  to 
this  proof  is,  that  the  circumstances  of  the  case  do  not 
come  up  to  what  the  counsel  for  the  respondents  have 
endeavoured  to  show.  The  essential  question  is  this — 
to  whose  use  was  the  sum  of  SS03L  had  and  received  ? 
I  take  it  as  a  fact,  that  every  sixpence  of  it  was  paid  to 
the  firm  of  Rostron,  brothers,  and  received  for  the  use  of 
the  joint  estate.  Another  ground  contended  for  on  the 
part  of  the  respondents  is,  that  although  the  bill  was 
drawn  in  the  name  of  the  firm  of  the  bankrupts,  the 
transaction  was  wholly  for  the  benefit  of  Z.  Rostron. 
But  the  evidence  before  us  is,  that  throughout  the  whole 
of  the  transaction,  Z.  Rostron  was  acting  as  the  agent  of 
his  partners,  and  for  the  benefit  of  the  partnership  only. 


and  otliers. 
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Before  I  admit  a  proof  against  any  estate,  I  must  see        1838. 
what  benefit  the  estate  has  derived  from  the  transaction,       v^n-^ 

Ex  parte 

on  which  the  right  of  proof  is  claimed.    Now,  the  only      Ralbigh 
benefit,  that  has  accrued  from  the  contract  of  Z.  Rostron 
with  Messrs.  Duncan^  has  accrued  to  the  joint  estate  of 
Rostran,  brothers, — and  therefore  it  appears  to  me,  that 
the  proof  can  only  be  made  against  the  joint  estate. 

The  Order  was,  that  the  proof  against  the  sepa- 
rate estate  of  L.  Rostron  should  be  expunged, 
with  liberty  to  the  respondents  to  go  before  the 
Commissioner,  and  make  such  proof  as  they  could 
establish  against  the  joint  estate. 


Ex  parte  Jean  Pauli  and  Jean  Baptists  Glaus. — 
In  the  matter  of  James  Henry  Trye  and  Samuel 

T  Gray's  Inn 

LlGHTFOOT.  Hall,  March  16, 

1838. 

This  was  a  petition  for  an  Order  to  declare  that  the  A  foreign  mer- 

.  1    ,  1  to  •     t  Ml      chant  remits 

petitioners  were  entitled  to  the  proceeds  of  certain  bills  bills  to  his  fac- 
of  exchange,  under  the  following  circumstances  stated  ^[th  directions 

:_  .1  -•..  to  sell  them, 

m  the  petition :  ^^d  ^d,i,i„^ 

The  bankrupts  had  carried  on  the  business  of  dealers  ^o"  lodrarfor 
in  bullion  and  foreign  exchanges,  and  they  were  also  l^®Pi[°**^'" 
bill  and  money  agents.     The  petitioners  were  bankers  at  J^«  ^^^^^»  *>"'» 
Ghent,  in  the  kingdom  of  Belgium,  and  were  in  the  ceiptofthe 

purchase  moDey, 

habit  of  transmitting  to  the  bankrupts,  as  their  factors  becomes  bank- 
and  agents  in  London,  foreign  bills  of  exchange,  with  honours  the 
instructions  as  to  the  mode  in  which  such  bills  were  to  dnifu  for  the 

amount.  Held, 
that  the  merchant,  and  not  the  factor's  assig^nees,  were  entitled  to  the  proceeds  of  the  bills, 
notwithstanding  the  bills  had  been  indorswl  both  by  the  principal  and  the  factor,  and  were 
sold  by  the  factor  in  his  own  name. 


Paulx 
and  another. 
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1838.  be  disposed  of,  and  in  which  the  proceeds  were  to  be 
Ex  parte  applied.  The  sale  in  London  of  foreign  bills  of  ex- 
change usually  takes  place  on  foreign  post  days,  and  it 
is  the  custom  of  merchants,  not  to  pay  the  purchase- 
money  until  the  foreign  post  day  next  after  the  day  of 
sale.  The  bankrupts  did  not  receive  from  the  pe- 
titioners a  del  credere  commission,  nor  did  they  take 
upon  themselves  any  liability,  in  the  case  of  non-payment 
of  the  purchase-money  in  respect  of  such  bills ;  but 
they  were  accustomed,  as  soon  as  a  sale  of  bills  was  ef- 
fected, to  inform  the  petitioners  of  the  names  of  the  pur- 
chasers. 

On  the  22i  March,  the  petitioners  remitted  the  bank- 
rupts four  bills  on  Frankfort,  in  a  letter  addressed  to 
them,  "  requiring  them  to  negociate  the  same  as  advan- 
tageous as  possible,''  to  the  credit  of  the  petitioner;  at 
the  same  time,  advising  them  of  having  drawn  on  them 
for  450Z.  at  seven  days'  sight.  This  remittance  reached 
the  bankrupts  on  the  24th  March ;  but  that  day  being 
Good  Friday,  there  was  no  opportunity  of  selling  the 
bills  till  the  next  foreign  post  day,  viz.  on  Tuesday  the 
28th  March.  The  bankrupts,  however,  acknowledged 
the  receipt  of  the  remittance,  by  a  letter  of  the  24th 
March  addressed  to  the  petitioners,  in  which  they  in- 
formed them,  that  they  would  "  negociate  the  bills  at 
the  most  favorable  event,"  and  promised  to  honor  the 
bill  drawn  on  them  for  4507. 

On  the  25th  March,  the  petitioners  remitted  the  bank- 
rupts a  bill  on  London  for  167/.,  and  drew  on  them  va- 
rious bills,  amounting  to  66Ht 

On  the  28th  March,  the  bankrupts  sold  the  four  bills 
on  Frankfort  to  Nathan  Meyer  Rothschild  &  Co.  of 
London,  for  the  sum  of  818/.  12^.  6c?.,  which  sum  was, 
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according  to  the  before  mentioned  custom^  payable  on        1838. 
the  next  foreign  post  day^  the  31st  March.  £x  parte 

On  the  30th  March,  the  bankrupts  stopped  payment ;    ,nd^noiiier. 
and  on  the  20th  April,  the  fiat  issued. 

It  appeared,  that  the  bankrupts  had  omitted,  previous 
to  the  sale  of  the  bills,  to  inform  Rothschild  k  Co.  that 
the  bankrupts  were  merely  the  factors  for  the  petitioners ; 
but  notice  of  that  fact  was  given  to  Rothschild  8c  Co., 
immediately  on  the  bankrupts  stopping  payment. 

In  consequence  of  the  bankruptcy  of  Trye  &  Lights- 
foot,  the  purchase-money  for  the  bills  was  not  paid  by 
Rothschild  &  Co. ;  and  they  claimed  a  lien  on  the  pur- 
chase-money, to  the  amount  of  503/.  12«.,  in  respect  of 
another  parcel  of  bills  previously  purchased  by  them  of 
the  bankrupts,  in  which,  however,  the  petitioners  were 
in  no  way  concerned. 

The  petitioners  alleged,  that  they  remitted  the  four 
biUs  thus  sold  by  the  bankrupts,  in  order  that  the  pro- 
ceeds of  the  sale  of  them  might  be  applied  for  the  spe- 
cific purpose  of  meeting  the  bill  for  450/.,  and  the  bills 
amounting  to  661/. ;  none  of  which  had  been  accepted  or 
paid  by  the  bankrupts. 

Under  these  circumstances,  the  petitioners  claimed  the 
proceeds  of  the  four  bills,  as  against  the  assignees  of 
the  bankrupts.  For  the  purpose  of  saving  expense,  it 
was  agreed  between  all  the  parties,  that  the  balance  of 
the  purchase-money  for  the  bills,  after  deducting  the 
amount  of  the  lien  claimed  by  Rothschild  &  Co.,  and  the 
bills  in  respect  of  which  such  lien  was  claimed,  should 
be  paid  and  delivered  by  them  to  the  official  assignee ; 
and  that  the  same  should  be  placed  by  him  in  the  Bank 
of  England,  to  a  separate  account,  subject  to  the  order 
of  the  Court  on  the  present  petition.    Accordingly,  this 
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1838.        balance^  amounting,  with  interest,  to  the  sum  o{  SSIL 
Ex  parte       ^^*  1^*>  ^^  P^^  ^^^  ^^^  hsivk  ;  and  the  petititioners 
and  another.     '^^^  prayed,  that  the  official  assignee  might  be  ordered 
to  pay  it  over  to  them. 

Mr.  Swanstan,  and  Mr.  Ellis,  in  support  of  the  pe- 
tition, referred  to  the  case  of  Jombart  ▼.  Woollett  (a) ; 
where,  foreign  merchants  having  remitted  bills  to  their 
London  agents,  and  there  being  nothing  from  the  cor- 
respondence to  show  that  the  latter  were  authorized  to 
deal  with  them  as  their  own,  but  that  the  only  obligation 
of  the  foreign  house  was  to  keep  the  agents  in  cash  to 
meet  the  bills  when  due,  it  was  held,  that,  the  bills  not 
having  been  discounted  nor  disposed  of,  there  was  no- 
thing to  displace  the  title  of  the  remitters,  and  that  they 
did  not  pass  to  the  assignees  of  the  agent,  on  his  bank- 
ruptcy. They  also  cited  Scott  v.  Surman(]b)\  where  it 
was  held,  that  if  a  factor  sell  goods  for  his  principal, 
and  become  bankrupt  before  payment,  and  his  assignees 
afterwards  receive  the  money  for  them,  the  principal 
may  recover  it  from  them  in  an  action  for  money  had 
and  received. 

Mr.  Bethell,  and  Mr.  X.  Wiffram,  contrd.  The  peti- 
tioners here  remit  the  bills  to  the  bankrupts,  with  direc- 
tions to  sell  them;  this,  therefore,  is  not  the  ordinary  case 
of  a  deposit  of  bills  with  a  banker  up  to  the  time  of  his 
bankruptcy,  but  as  if  so  much  goods  had  been  sent  to  a  fac- 
tor for  sale.  When  bills  are  paid  into  a  banker's,  they  are 
for  the  purpose  of  being  received  by  him  at  the  time  of 
maturity,  and  the  agency  continues  until  that  event  takes 
place ;  but  here  the  agency  of  the  bankrupts  was  to  sell, 

(a)  2  My].  &  Cr.  389.  (6)  Willet,  400. 
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and  the  agency,  therefore,  terminated  as  soon  as  the  sale 
took  place.     In  JEx  parte  Pease  {a),  Lord  Eldon  says, 
''  It  ought  to  be  generally  known,  that  if  bills  indorsed 
are  remitted  to  bankers,  they  may  dispose  of  them  effec- 
tually, though  contrary  to  the  faith  of  the  understanding 
between  the  parties ;  and  the  remitters  can  only  come  in 
as  general  creditors, — this  is  settled  doctrine."     In  the 
present  case  it  appears,  that  the  bills  were  indorsed  by 
the  petitioners ;  and  when  the  bills  were  sold,  conform- 
ably to  the  directions  of  the  principal,  and  the  bank- 
rupts had  given  credit  for  the  amount  to  the  petitioners, 
the  agency  ceased.    [Sir  John  Cross  referred  to  the  case 
of  George  ▼.  Clagett  (5),  where  it  was  held,  that  if  a 
factor,  who  sells  under  a  del  credere  commission,  sells 
goods  as  his  own,  and  the  buyer  knows  nothing  of  any 
principal,  the  buyer  may  set  off  any  demand  he  may 
have  on  the  factor,  against  the  demand  for  the  goods 
made  by  the  principal.]    The  course  of  dealing  between 
the  parties  in  the  present  case  was,  that  direcdy  any 
bills  were  sold  by  the  bankrupts,  the  petitioners  might 
draw  for  the  amount.    The  bills,  therefore,  must  be 
considered  as  treated  as  cash  ;  and  it  is  clear,  that  even 
short  bills  paid  into  a  banker's,  if  treated  as  cash,  are 
not  recoverable  by  the  principal,  on  the  bankruptcy  of 
the  banker ;  Ex  parte  Sergeant  (c).    There  really  ap- 
pear to  be  only  two  questions  in  the  case :    1st,  Had 
the  bankrupts  authority  to  make  the  bills  their  own  l 
and  2dly,  Have  they  done  so  ?    That  they  had  authority 
to  make  the  bills  their  own,  is  shown  by  the  petitioners 
having  indorsed  them ;  and  it  is  shown,  that  the  bank- 
rupts actually  made  the  bills  their  own,  when  they  nego- 


1838. 


Ex  parte 

Fauli 

and  another. 


(a)  1  Row,  232  \  19  Ves.  25. 
(6)7T.R.354. 


(c)  1  Rose,  153. 
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1 838.        dated  them ;  for  they  indorsed  them  to  Rothschild  &  Co., 
£z  parte      ^^^  ^^^^  ^^  ^  ^^^^^  ^^^  ^^  Ownership.    As  soon,  therefore^ 
MdiL^Uer     ^  ^^^^  ^^®  bankrupts  sold  the  bills,  they  became  the 
owners  of  the  proceeds. 

Mr.  Swanstofii  in  reply,  was  stopped  by  the  Court. 

Erskine,  C.  J. — This  case  has  been  argued  before 
us,  on  the  part  of  the  respondents,  on  two  grounds : 
1st,  That  the  bills  were  the  actual  property  of  the  bank- 
rupts ;  and  2dly,  That  they  were  the  reptued  owners 
of  them.  The  first  question,  however,  is  clearly  got  rid 
of  by  the  case  of  Scott  v.  Surman  (a) ;  which  decides^ 
that  where  goods  sold  by  a  factor  are  not  paid  for  at 
the  time  of  his  bankruptcy,  the  proceeds  do  not  belong 
to  his  assignees,  but  to  the  principal.  But  it  is  con- 
tended here,  that  the  circumstances  of  this  case  distin- 
guish ic  from  those  cited  in  support  of  the  petition. 
The  only  circumstance,  however,  that  has  been  relied 
on  is,  that  when  the  factors  in  this  case  sold  the  bills, 
they  entered  the  amount  of  the  price  in  their  books,  to 
the  credit  of  the  petitioners,  who  had  directly  the  right 
of  drawing  on  them  for  the  amount  But  that  does  not 
change  the  contract  of  the  parties,  nor  deprive  the  prin* 
cipal  of  his  rights  against  the  purchaser.  It  is  then 
urged,  that  the  circumstance  of  the  bills  having  been  in- 
dorsed in  the  name  of  the  bankrupts  proves,  that  they 
were  the  owners,  or  reputed  owners  of  them.  But  in  a 
case  cited  in  •Sco^^  v.  Surman  it  was  held,  that,  although 
goods  were  sold  by  a  factor  in  his  own  name,  yet  that 
did  not  vary  the  rights  of  the  principal.  It  appears  to 
me,  therefore,  that  the  petitioners  are  fully  entitled  to 
the  proceeds  of  these  bills. 

(a)  Willes,  400. 
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Sir  John  Cross. — I  am  of  the  same  opinion.  It  is 
a  strange  mode  of  arguing,  to  contend,  that  directly  the 
bills  were  sold  by  the  bankrupts,  the  proceeds  became 
their  property ;  although  it  is  admitted,  that  the  moment 
before,  the  bills  were  the  property  of  the  petitioners. 
It  seems  to  me,  that  the  money  arising  from  the  sale 
of  the  bills,  as  long  as  it  remained  in  the  hands  of 
Bothsckild  &  Co.,  was  the  money  of  the  petitioners. 
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1838. 


£z  parte 

Pauli 

and  another. 


Sir  George  Rose  concurred. 

The  Order  was,  that  the  sum  of  33 IZ.  Ss.  should 
be  paid  over  by  the  official  assignee  to  the  pe- 
titioners, and  that  the  bills  which  had  been  de- 
livered up  to  him  by  Rothschild  &  Co.,  in  respect 
of  their  lien,  should  be  also  handed  over  to  the  pe- 
titioners.   Costs  of  both  parties  out  of  the  estate. 


Ex  parte  Foster. — In  the  matter  of  Foster. 


Gray*t  Inn 
Hall, 

March  16, 

April  19,  and 

May  7,  1838. 

This  was  a  petition  of  the  bankrupt  to  annul  the  fiat.  On  a  petition 

of  the  bankrupt 

on  the  ground  that  he  had  committed  no  act  of  bank-  to  annul  the 
niptcy.     No  affidavit  had  been  filed  by  the  assignees  in  will  look  at  the 
support  of  the  fiat;   but  they  relied  on  the  act  of  bank-  ^whether' the 
niptcy,  as  stated  in  the  proceedings  before  the  Commis-  supportTt  are 
sioners.     The  bankrupt  had  been  furnished  with   no  the^depositions  • 

and,  it  not  satis- 
fied in  this  respect,  will  either  order  further  affidavits  to  be  made,  or  a  vivd  voce  examination. 
But,  if  no  act  of  bankruptcy  appears  on  the  proceediogs,  the  bankrupt  is  entitled  to  have  the 
fiat  annnlled. 

Where  a  vivd  voce  examination  is  ordered,  as  to  the  act  of  bankruptcy,  the  assignees  must 
give  notice  of  what  act  of  bankruptcy  they  rely  on ;  but  they  are  not  bound  to  furnish  a  list 
of  witnesses. 

On  a  bond  fide  petition  of  the  bankrupt  to  annul,  the  Court  will  let  bim  see  tbe  proceed- 
ings, or  order  him  to  be  provided  with  copies  of  the  depositioDs  ;  aliter,  if  the  Court  suspect 
it  is  Dot  the  petition  of  the  bankrupt,  but  of  a  third  paity  for  a  claudestiDe  purpose. 

On  a  vivd  voce  examination,  affidavits  cannot  be  rc«d  in  evidence. 


176  CASES  IN  BANKRUPTCY. 

1838.        copy  of  the  depositions  of  the  act  of  bankruptcy,  nor 
Ex  parte       ^*^  received  any  notice  from  the  assignees,  that  they 
Foster.       intended  to  read  the  deposition^  on  the  hearing  of  this 
petition. 

Mr.  Swanston,  and  Mr.  Anderdon,  in  support  of  the 
petition,  submitted,  that  it  did  not  lie  on  the  bankrupt 
to  prove  that  he  had  not  committed  an  act  of  bankruptcy, 
but  that  the  assignees  must  prove  the  aflSrmaUve. 

Mr.  Ko€y  for  the  assignees,  said  that  he  was  not  fur- 
nished with  any  affidavit  in  support  of  the  act  of  bank- 
ruptcy, but  that  he  would  read  the  deposition  of  that 
fact  from  the  proceedings. 

Mr.  Swanston,  and  Mr.  Anderdon,  objected  to  the 
reading  of  the  deposition,  as  no  notice  had  been  given 
to  the  bankrupt  of  the  intention  to  read  it.  This 
depostion  is  taken  behind  the  back  of  the  bankrupt, 
without  his  having  any  opportunity  to  cross-examine  the 
witness  who  made  it.  He  is  declared  a  bankrupt,  upon 
this  ex  parte  proceeding,  and  is  wholly  ignorant  on  what 
grounds.  He  has  never  seen  the  deposition,  although 
he  has  often  asked  to  see  it.  It  would  be  monstrous, 
that  under  these  circumstances  the  deposition  is  to  be 
read  in  evidence  against  the  bankrupt.  The  bankrupt 
has  lost  no  time  in  coming  to  the  Court  for  redress ;  for 
the  fiat  was  only  issued  on  the  15th  of  last  month,  and 
the  petition  was  presented  on  the  20th. 

The  Court  said,  that  the  assignees  ought  certainly  to 
have  come  prepared  to  support  the  act  of  bankruptcy,  by 
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affidavit^  although  the  Court  mighty  for  their  own  satis-        ISSB, 


faction^  look  at  the  depositions  before  the  Commissioners.       ^^  p^j.^^ 

Foster, 

Mr.  Koe  then  applied  for  the  petition  to  stand  over^ 
in  order  to  enable  the  assignees  to  procure  the  neces* 
sary  affidavit. 

Mr.  Swamton  objected  to  any  delay,  and  contended 
that  as  there  was  no  evidence  in  support  of  the  act  of 
bankruptcy,  the  fiat  ought  to  be  annulled. 

Erskine,  C.  J.,  and  Sir  George  Rose,  then  called 
for  the  proceedings,  in  order  to  see  whether,  on  the  face 
of  them,  there  was  any  evidence  of  an  act  of  bankruptcy. 

Sir  John  Cross. — I  shall  decline  to  look  at  what  is 
not  regularly  in  evidence  before  the  Court. 

Ebskine,  C.  J. — Upon  inspecting  the  proceedings, 
there  appears,  on  the  face  of  them,  to  be  an  act  of  bank- 
ruptcy ;  and  I  think  it  would  be  reasonable,  therefore, 
to  grant  further  time  to  the  assignees  to  procure  the  ne- 
cessary affidavit  in  confirmation  of  the  deposition.    For, 
if  we  were  now  to  annul  this  fiat,  for  want  of  evidence, 
there  might  be  another  fiat  issued,  and  an  increase  of 
expense  unnecessarily  incurred.    With  regard  to  the  in* 
spection  of  the  proceedings,  it  appears  to  have  been  the 
practice  of  this  Court  to  look  at  them,  on  a  petition  to 
annul  the  fiat,  in  order  to  see  whether  it  is  a  case  for  an- 
nulling,  or  for  dismissal,   or  for  further  inquiry.     I 
should  be  sorry  to  dismiss  a  pedtion,  merely  upon  what 
appears  on  the  proceedings.     On  the  contrary,  I  shall 
always  endeavour  to  give  the  bankrupt  an  opportunity  of 

VOL.  iir  N 


178  CASES  IN  BANKRUPTCY. 

1838.  answering  what  appears  against  him  on  the  depositions. 
Ex  rte  ^"  ^^^^  ^^^'  ^  think  there  ought  to  be  some  further  in- 
FosTER.       quiry ;  and  as  the  counsel  for  the  bankrupt  has  suggested 

a  viva  voce  examination,  it  appears  to  me,  that  that  will 

be  the  proper  measure  to  be  pursued. 

Sir  John  Cross. — This  appears  to  me  a  very  oppres- 
sive case  against  the  bankrupt.  A  fiat  has  been  issued 
against  him,  and  upon  statements  made  behind  his  back, 
he  has  been  declared  a  bankrupt.  He  asks  to  see  the 
depositions,  upon  which  the  adjudication  proceeded,  and 
it  has  been  refused.  He  then  petitions  this  Court  for 
redress ;  when  the  assignees,  who  are  bound  to  support 
the  affirmative,  decline  to  produce  any  affidavits,  but 
rely  upon  the  deposition  on  the  proceedings,  which  they 
have  refused  to  permit  the  petitioner  to  see ;  and  then 
ask  for  the  petition  to  be  dismissed.  Is  this  to  be  en- 
dured in  a  country  which  prides  itself  upon  the  publicity 
of  its  judicial  proceedings,  where  no  subject  is  to  be  de- 
prived of  any  right,  unless  by  justice  administered  apet' 
tisforibus  ?  The  proceedings  before  the  Commissioners 
are,  in  my  opinion,  no  evidence  of  an  act  of  bankruptcy. 
I  purposely  abstain  in  all  these  cases  from  looking  at 
the  proceedings ;  for  my  mind  is  so  constituted,  that  I 
cannot,  in  forming  my  judgment  on  any  matter  before 
me,  separate  the  regular  from  the  irregular  evidence.  If 
the  depositions  are  to  be  read  by  any  portion  of  the  Court, 
I  think,  upon  general  principle,  they  ought  to  be  read 
aloud,  in  order  that  the  counsel  for  the  bankrupt  may 
have  an  opportunity  of  answering  them ;  and  I  would 
suggest,  that  in  future  such  should  be  the  practice  in  all 
cases  like  the  present.  It  was  hard  enough  against  the 
bankrupt,  when  there  was  only  one  judge  to  decide  on 
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his  petition;  but  when  there  are  three  judges^  who  may        1838. 
take  different  views  of  the  subject,  the  hardship  is  greatly       ^ 
increased.     So  far  from  thinking  that  the  petition  ought       Fostf.r, 
to  be  dismissed,  I  think  that  in  justice  the  fiat  ought  to 
be  annulled. 

Sir  George  Rosb^ — When  the  Court  looks  at  the 
proceedings,  in  these  cases,  it  does  not  treat  them  as  evi- 
dence ;  but  it  looks  at  them  for  the  purpose  of  governing 
its  discretion,  whether  to  annul  or  grant  a  new  fiat.  If 
the  deposition  upon  the  proceedings  do  not  contain  an 
act  of  bankruptcy,  the  petitioner  would  be  entitled  to 
annul  immediately ;  and  therefore  it  is  for  his  benefit, 
that  the  Court  inspects  the  proceedings.  I  can  take 
upon  myself  to  say,  that  for  a  period  of  thirty  years  the 
Court  has  not  only  been  in  the  habit  of  looking  at  the 
proceedings,  upon  a  petition  of  the  bankrupt  to  suspend, 
but  that  it  has  been  uniformly  held  to  be  the  duty  of  the 
Court  to  look  at  them,  and  to  call  for  further  affidavits, 
if  it  is  not  satisfied  with  the  statement  contained  in  the 
depositions.  In  the  present  case,  with  a  little  explana- 
tion, there  would  be  a  clear  act  of  bankruptcy  upon  the 
proceedings.  The  Court  has  a  right  to  say,  therefore, 
that  further  affidavits  may  be  made,  when  the  deposi- 
tions or  affidavits  already  made  do  not  satisfy  our  minds. 
No  counsel  has  a  right  to  say  to  the  Court,  *'  You  shall 
decide  this  case,  without  further  affidavits."  When  we 
find,  that  Commissioners  have  gone  to  the  length  of  ad- 
judicating a  man  a  bankrupt,  and  that  there  is  every 
probability,  firom  what  appears  on  the  proceedings,  that 
they  were  justified  in  such  adjudication,  we  ought  to  see 
whether  it  cannot  be  fully  established  by  further  affida- 
vits ;  for  it  is  our  duty  to  protect  the  assignees,  as  well 

N  2 
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1838.  as  the  creditors  who  have  proved  their  debts  under  the 
Ex  parte  ^^^'  '°  -^^  parte  Vipond  (a)  it  was  held,  that  the  as- 
FosTEB.  signees  might  rely  on  the  proceedings,  and  that  the 
bankrupt  was  not  entitled,  as  a  matter  of  right,  to  in- 
spect the  proceeedings,  or  to  hear  them  read.  It  is  not 
necessary  to  make  any  observations,  as  to  the  justice  of 
the  practice;  it  is  sufficient  to  say,  that  such  is  the  strict 
practice.  It  is,  however,  impossible  not  to  perceive  the 
hardship  (ft)  of  the  bankrupt's  situation,  if  the  practice 
was  to  be  strictly  adhered  to ;  and  therefore  the  Court 
has,  in  the  exercise  of  its  discretion,  given  the  bankrupt 
an  opportunity  of  answering  the  statements  in  the  depo- 
sitions, or  has  granted  him  a  viva  voce  examination,  if 
he  has  been  desirous  of  trying  the  question  by  that  mode 
of  inquiry. 

Mr.  Swamton.  The  bankrupt,  being  deprived  of  all 
his  property,  cannot,  I  fear,  bear  the  expense  of  a  vioa 
voce  examination. 

Sir  John  Cross. — As  the  assignees  have  been  the 
cause  of  this  double  trial,  they  ought,  in  my  opinion,  to 
be  visited  with  the  costs  of  the  day. 

Erskine,  C.  J. — As  the  case  of  Ex  parte  Vipond 
clearly  lays  down  a  rule  of  practice,  that  the  petitioning 
creditor  may  come  to  support  the  fiat,  relying  solely  on 
the  depositions,  without  any  affidavits  in  confirmation  of 
the  facts  there  deposed,  and  without  giving  any  notice  to 
the  bankrupt  of  an  intention  to  read  the  depositions,  I 

(a)  1  Madd.  694. 

(6)  See  some  observations  on  the  case  of  Ex  parte  Vipond  in  I  Deae.  B. 
L.  825,  note  (3). 
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think  the  assignees  should  not  be  compelled  to  pay  the 
costs  of  the  day. 

Sir  George  Rose. — ^The  importance  of  the  Court  in- 
specting the  proceedings,  is  proved  by  the  circumstances 
of  this  case.  It  appears,  from  an  examination  of  these 
proceedings,  that  the  bankrupt's  last  examination  was 
adjourned  by  the  Commissioners,  because  there  was  an 
action  about  to  be  tried  at  York  Assizes,  in  which  the 
question  of  the  validity  of  the  fiat  would  come  in  issue. 
I  think  it  is  therefore  but  just,  that  this  petition  should 
stand  over,  until  that  action  is  disposed  of,  which  may 
very  possibly  save  the  expense  of  a  vivd  voce  examina- 
tion. 


1838. 


Ex  parte 
Foster. 


Mr.  Swanston  now  applied  to  the  Court,  on  behalf  of 
the  bankrupt,  for  an  Order  to  postpone  the  viv&  voce 
examination,  until  the  assignees  had  furnished  copies  of 
the  depositions  as  to  the  act  of  bankruptcy,  and  notice 
of  the  particular  act  of  bankruptcy  on  which  they  in- 
tended to  rely,  together  with  a  list  of  the  witnesses  to  be 
examined.  If  the  respondents  had  filed  affidavits,  the 
bankrupt  would  have  been  able  to  answer  them ;  and  as 
the  vritnesses  in  support  of  the  fiat  are  to  be  examined 
vvca  voce,  he  ought  to  be  placed,  as  nearly  as  possible, 
in  the  same  situation,  by  having  a  statement  of  their 
names,  and  what  facts  they  are  to  be  called  to  prove. 


WetinUn$iir, 
ApHl  19. 


Mr.  Koe,  contrd.  There  can  be  no  necessity  to  fur-* 
nish  the  bankrupt  with  any  statement  of  what  act  of 
bankruptcy  is  to  be  proved,  as  he  will  have  an  opportu- 
nity of  cross-examining  the  witnesses  on  the  vivd  voce 
examination.    And  the  same  reason  is  an  answer  to  the 


FOSTJUI. 
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1838.  application  for  copies  of  the  depositions ;  for  they  are 
£x  parte  "^^  intended  to  be  relied  on,  as  the  witnesses  are  to  be 
examined  vivd  voce;  and  the  assignees  are  not  pre- 
vented from  adducing  further  evidence  to  establish  the 
act  of  bankruptcy,  upon  which  the  adjudication  of  the 
Commissioners  proceeded ;  Ex  parte  Jackson  (a).  With 
respect  to  giving  lists  of  the  names  of  the  witnesses,  such 
a  thing  was  never  heard  of,  and  would  be  most  danger- 
ous in  its  consequences,  by  affording  a  facility  of  tam- 
pering with  the  witnesses. 

Erskine,  C.  J. — When  this  petition  was  previously 
before  the  Court,  the  counsel  for  the  respondents  pro* 
posed  to  read  the  deposition  of  the  act  of  bankruptcy 
on  the  proceedings,  in  support  of  his  case,  which  he 
might  have  done  if  he  had  given  notice  of  his  intention 
to  read  them.  If  they  had  been  read,  the  probability  is, 
that  the  Court  would  have  ordered  a  vivd  voce  examina- 
tion; and  the  bankrupt  would  have  thus  heard  the  case 
against  him,  as  contained  in  the  depositions.  It  is  but  fair, 
tiierefore,  if  the  assignees  mean  to  rely  on  any  other  act 
of  bankruptcy  than  what  is  contained  in  the  depositions, 
that  the  bankrupt  should  have  notice  of  it.  The  bank'- 
rupt  stands  in  a  very  peculiar  situation;  he  is  declared  a 
bankrupt  by  a  proceeding  behind  his  back — all  his  pro- 
perty is  taken  from  him--he  is  entitled,  therefore,  to  the 
indulgence  of  this  Court,  in  assisting  him  to  arrive  at  a 
knowledge  of  the  case  which  is  made  against  him,  unless 
there  has  been  anything  unfair  in  his  conduct,  or  he  has 
acquiesced  in  the  fiat.  It  is  but  justice  to  him,  I  think, 
that  he  should  have  copies  of  the  depositions,  and  notice 
of  any  fresh  act  of  bankruptcy  intended  to  be  proved  at 

(a)  2Doac.&Chit.G01. 
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the  viva  voce  examination;  but  he  is  not  entitled  to  a 
list  of  the  witnesses* 

Sir  John  Cross. — It  is  essential,  that  this  case  should 
not  be  drawn  into  a  precedent^  as  the  Order  now  made 
depends  on  the  peculiar  circumstances  of  this  case,  which 
are  these.  On  the  former  occasion,  the  petitioning  credi- 
tor was  wholly  unprepared  to  offer  any  evidence  of  the  act 
of  bankruptcy  but  the  depositions  before  the  commis- 
sion, which  he  proposed  then  to  read.  The  evidence  of 
the  depositions  on  the  proceedings  resembles,  in  its  na- 
ture, those  taken  before  a  magistrate  on  a  committal  for 
felony,  which  are  not  evidence  at  the  trial;  so  that  it  ap- 
peared to  me,  that  the  petitioning  creditor  was,  in  strict- 
ness^ out  of  Court,  as  he  had  no  other  evidence  but  the 
depositions;  but  the  rest  of  the  Court  thought  otherwise. 
If  the  petitioning  creditor  had  done  what  he  ought,  he 
would  have  filed  affidavits — this  would  have  given  the 
bankrupt  an  opportunity  of  knowing  every  tittle  of  evi- 
dence which  he  intended  to  produce  in  support  of  his 
case,  as  well  as  the  names  of  the  witnesses.  It  appears 
to  me,  therefore,  that  it  was  an  indulgence  granted  by 
this  Court  to  the  petitioning  creditor,  to  give  him  time 
to  produce  further  evidence  on  a  viv&  voce  examination. 
It  is  under  such  circumstances  that  I  think  it  reasonable, 
that  what  the  bankrupt  asks  should  be  granted  to  him. 


183 


1838. 


Ex  parte 

F0ST£R. 


Sir  Gboboe  Rose. — It  would  have  been  quite  of 
course^— if  the  bankrupt  had  applied  at  the  hearing,  when 
the  viva  voce  examination  was  ordered,  for  a  statement 
of  the  acts  of  bankruptcy  intended  to  be  relied  on, — that 
this  Court  should  have  made  an  order  to  that  effect; 
and  it  is  now  of  course  so  to  order.    The  only  question 
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1838.  189  as  to  the  costs  of  the  present  application.  At  the 
^^^  hearing,  the  bankrupt  might  have  had  copies  of  the  dc- 
Forru.  positions,  if  he  had  asked  for  them;  or  he  might  have 
insisted,  that  the  vivd  voce  examination  should  be  con- 
fined to  the  identical  witnesses,  who  had  made  the  depo- 
sitions before  the  Commissioners.  As  far  as  the  incli- 
nation of  this  Court  is  concerned,  there  is  never  any 
reason  why  a  bankrupt,  petitioning  to  annul  the  fiat, 
should  not  see  the  depositions  on  the  proceedings. 
There  is  only  one  case,  where  the  Court  would  have  re- 
fused such  an  application,  and  that  is,  where  the  Court 
has  reason  to  suspect  that  the  petition  to  annul  is  not 
the  petition  of  the  bankrupt,  but  of  some  other  person 
for  a  clandestine  purpose.  It  may  be  proper  to  observe, 
on  the  present  occasion,  although  the  question  is  not 
now  before  the  Court,  that  as  the  vivd  voce  examination 
was  ordered  to  clear  up  some  doubts  in  the  mind  of  the 
Court,  as  to  whether  the  statement  in  the  depositions 
was  sufficient, — and  the  assignees  then  solely  relied  on 
the  depositions  themselves,  to  prove  the  act  of  bank- 
ruptcy,— no  evidence  can  be  ofiered  to  make  out  a  new 
case.  All  that  the  assignees  can  do,  is,  to  prove  by  parol 
evidence  the  facts  stated  in  the  depositions,  eliciting  such 
an  explanation  of  them  from  the  witnesses,  as  may  opake 
them  amount  to  an  act  of  bankruptcy. 

The  Court  ordered  the  petitioner  to  be  at  liberty  to 
inspect  the  proceedings,  at  all  reasonable  times  before 
the  day  fixed  upon  for  the  viva  voce  examination;  and 
that  the  assignees  should  give  notice  of  any  and  what 
act  of  bankruptcy  they  intended  to  rely  on;  and  that  the 
costs  of  this  application  should  abide  the  result  of  the 
petition. 
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The  examiDation  of  witnesses  viva  voce  came  on  this       1838. 


*»y-  Ex  parte 

Foster. 

Mr.  Koe,  and  Mr.  Bacon,  for  the  assignees,  called       Mayi. 
and  examined    several  witnesses   to   prove  the  act  of 
bankruptcy,  and  then  proposed  to  read    some  of  the 
affidavits  filed  at  the  last  hearing. 

Mr.  Swanstorif  and  Mr.  Anderdon,  on  the  petition  of 
the  bankrupt,  objected  to  this  course  of  proceeding. 

The  Court  said,  that  the  practice  was,  that  no  affi- 
davits can  be  read  on  a  viva  voce  examination,  any 
more  than  on  the  trial  of  an  issue,  except  by  special 
order;  and  that  in  the  present  instance  the  witnesses, 
having  failed  to  prove  an  act  of  bankruptcy,  the  fiat 
must  be  annulled. 

Fiat  annulled,  with  costs. 


Ex  parte  John  Fairweather  Harrison,  Pascoe  St. 
Ledger  Grenfell,  and  others. — In  the  matter  of  ^     ,  ,    „  ,, 

'  Gray  t  Inn  Hall, 

William  Medley,  and  Arther  Ouvry  Medley.        ^arch  le, 

Watmintter, 

r HIS  was  a  petition  to  be  declared  equitable  mortga-  xhe  bankropt  ' 
gees  of  eighteen  shares  in  the  Stanhope  and  Tyne  Rail-  f£*!^t^gfn^'' 
way  Company,  and  for  the  usual  order  for  a  sale.  ralJ^^a '  com- 

paoy,  that  cer- 
tain iharet  belooging  to  the  bankrupt  should  be  a  security  for  the  payment  of  a  bill  accepted 
yny  A.,  for  the  accommodation  of  the  bankrupt,  which  the  bankrupt  discounted  with  £., 
wiih  whom  the  certificates  of  the  shares  were  deposited ;  but  no  formal  notice  to  the  company 
was  given  of  the  transaction,  until  four  days  before  the  fiat  issued ;  nor  was  any  transfer  made 
of  the  ^ares  in  the  books  of  the  company,  which  were  still  standing  in  the  bankrupt's  name 
at  the  time  of  his  bankruptcy,  fiy  the  rules  of  the  company,  no  shares  could  be  transferred, 
without  the  cousent  of  the  directors ;  and  A.,  as  managing  director,  received  all  applications 
for  the  transfer  of  shares:— Held,  that  the  shares  were  not  in  the  order,  and  disposition,  or 
itpoted  ownenhip  of  the  bankrupt. 


186  CASES  IN  BANKRUPTCY. 

1838.  Harrison  was  the  resident  director  in  London  of  the 

Ex  parte  company,  and  the  other  petitioners  were  the  surviving 
Md^thTw.  partners  of  the  banking-house  of  Sir  James  Esdaile  & 
Co.  The  bankrupt,  William  Medley,  had  carried  on 
the  business  of  a  bill-broker  in  London,  in  copartner* 
ship  with  TJumas  Scott.  In  Septmber  1836,  Harrison 
sold  to  William  Medley  eighteen  shares  in  the  railway 
company,  and  caused  them  to  be  transferred  to  him  in 
the  books  of  the  company;  and  they  were  standing  in 
his  name  at  the  time  of  the  bankruptcy.  He  con- 
tracted, also,  for  the  purchase  of  two  other  shares;  but, 
not  having  paid  for  these,  they  were  not  transferred  to 
him.  Shortly  after  the  purchase  of  the  above  shares, 
Harrison  was  induced,  on  the  applicatian  of  WiUiam 
Medley,  to  lend  him  his  acceptance  for  2000Z.,  on  the 
security  of  the  shares;  on  which  occasion  WiUiam 
Medley  wrote  and  delivered  to  Harrison  a  letter,  of 
which  the  following  is  a  copy: — 

"  6th  September  1836. 
"  In  consideration  of  your  accepting  on  my  account,  tlie  draft  of 
Mr.  John  R,  Rose,  for  2,000/.,  dated  this  day,  at  four  months,  due 
9th  Januaiy  1837, 1  hereby  engage  to  provide  for  the  same  at  matu- 
rity; and  I  lodge  in  your  hands  twenty  Stanhope  and  Tyne  Railway 
shares,  as  a  collateral  security." 

At  the  same  time  William  Medley  authorised  his  clerk 
to  deliver  to  Harrison  the  certificates  of  the  railway 
shares,  but  this  was  omitted  to  be  done ;  and  it  was  alleged 
by  Harrison,  that  they  were  allowed  by  him  to  remain  with 
Medley  on  Harrison^s  behalf,  it  being  impossible,  from 
the  situation  held  by  Harrison  in  the  company,  that 
Medley  could  effectually  dispose  of  the  shares,  without 
Harrison's  knowledge,  and  his  having  the  means  to  pre- 
vent him; 
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The  petition  then  stated^  that  on  the  15th  December        1838. 
1836,  Medley  applied  to  the  petitioners,  Esdaile  Sc  Co.>       ^^  ^^ 
to  discount  the  bill  for  2000Z.,  which  they  accordingly     ^^^^^ 
did;  and  that  shortly  before  it  became  due,  they  sent  to 
Medley  and  ScoU  to  inquire  whether  the  bill  would  be 
paid  on  its  falling  due;  when  jSco^^  stated,  that  Medley 
held  a  security  on  the  Stanhope  and  Tyne  Railway 
shares,  expressly  to  secure  payment  of  the  acceptance ; 
and  he  representd  the  shares  to  belong  to  Harrison,  and 
at  the  request  of  Esdaile  &  Co.,  Scott,  on  behalf  of 
Medley,  delivered  to  them  the  certificates  of  the  eighteen 
shares,  with  a  letter,  of  which  the  following  is  a  copy: — 

'*  London,  5th  January  1837. 
«  Gentlemen, 

*'  We  beg  to  hand  you  herewith,  eighteen  Stanhope 
and  Tyne  Railway  shares,  and  we  will  further  furnish  you  with  two 
others,  when  we  receive  them  from  Mr.  Harrison;  the  above-moi* 
tioned  Stanhope  and  Tyne  Railway  shares  to  be  held  as  a  collateral 
security  for  the  payment  of  a  bill  for  2,000/.,  accepted  by  J.  U.  Har- 
rison, due  9th  January;  and,  in  default  of  payment,  we  hereby  autho- 
rise you  to  sell  the  said  sliares,  to  repay  yourselves. 

"  We  are,  Gentlemen,  your  most  obedient  servants, 

«  Medlei^,  ScoU  &  Co." 
"  Sir  James  Esdaile  &  Co." 

Shortly  before  the  above-mentioned  bill  became  due, 
it  was  arranged  between  Harrison  and  Medley,  that 
Harrison  should  accept  another  bill  for  1800/.,  in  part 
renewal  of  his  acceptance  for  2000/.,  which  should  be 
placed  by  Medley  with  Esdaile  &  Co. ;  and  that  with  this 
renewed  bill,  and  a  farther  sum  to  be  provided  by  Med* 
ley,  the  acceptances  for  200OI,  should  be  taken  up.  On 
the  9th  January  1837,  Scott  informed  Harrison,  that 
the  certificates  of  the  eighteen  shares  had  been  lodged 
with  Esdaile  &  Co.,  as  a  collateral  security  for  the  ac- 
ceptance of  1800/, ;  and  the  certificates  remained  with 
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1838.        Esdaile  &  Co.^  with  the  sanction  of  Harrison.    And  it 


Ex  parte       ^^  alleged,  that  the  company,  through  Harrison,  had 
Haermon     notice  on  the  9th  January  1837,  that  the  certificates 

and  others.  ^  ' 

were  deposited  with  Esdaile  8c  Co.  But  on  the  27th 
January  1837,  Harrison,  with  the  knowledge  of  Esdaile 
8c  Co.,  addressed  a  formal  notice  in  writing  to  the  di- 
rectors of  the  company,  informing  them  that  he  claimed 
the  eighteen  shares,  by  virtue  of  the  agreement  of  the 
6th  September  1836. 

On  the  31st  January  1837  the  fiat  was  issued  against 
the  two  bankrupts,  and  the  bill  for  1800Z.  fell  due  on 
the  12th  March  following,  and  was  not  paid. 

The  petitioners  applied  to  the  assignees  of  the  bank- 
rupts  to  join  with  them  in  a  sale  of  the  shares,  for  the 
purpose  of  applying  the  proceeds  in  payment  of  this  bill ; 
but  the  assignees  claimed  the  shares  as  the  property  of 
the  bankrupt. 

By  the  deed  of  settlement  of  the  Stanhope  and  Tyne 
Railway  Company,  it  was  declared,  that  any  proprietor 
might  procure  any  other  person  to  become  a  proprietor 
in  respect  of  the  shares  held  by  him,  provided  such  new 
proprietor  was  approved  of  by  the  directors  of  the  com- 
pany. The  petition  alleged,  that  in  pursuance  of  this 
declaration,  no  shares  could  be  transferred  by  the  pro* 
prietors,  without  a  written  application  being  first  made 
to  the  directors  at  their  ofiice  in  London  by  the  proprie* 
tor  desirous  of  transferring  the  same,  expressing  the 
number  of  shares,  the  individual  to  whom  the  transfer 
was  to  be  made>  and  the  amount  of  the  consideration 
money.  That  the  application  was  required  to  be  deli- 
vered to  the  secretary  of  the  company,  and  to  be  by  him 
submitted  to  the  directors  at  their  weekly  meetings  for 
their  approbation^  or  disapprobation.    That  Harrison, 
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as  managing  director  in  London^  had  for  many  years        1838. 
past  received  all  applications  for  the  transfer  of  shares,       ^.^  ^^^ 
and  attended  the  weekly  meetings,  when  such  applications      Harrison 
were  decided  upon ;  and  that  it  would  have  been,  there- 
fore, impossible  for  Medley  to  have  transferred  the  shares 
standing  in  his  name,  without  the  knowledge  of  Harrison ; 
who  would  of  course  have  prevented  any  such  transfer, 
until  payment  by  Medley  of  the  bill  for  1800/.    The  pe- 
titioners also  contended,  that  the  shares  were  chattels 
real,  being  an  interest  derived  from  lands,  and  not  of  a 
personal,  nature,  within  the  order  or  disposal  of  Medley 
at  the  time  of  his  bankruptcy. 

Mr.  SwojMtan,  in  support  of  the  petition.    The  ques-* 
tion  is,  in  this  case,  whether  the  knowledge  of  Mr.  J9ar- 
risoUf  the  managing  director  of  the  company,  amounted 
to  notice  of  the  deposit  of  these  shares  by  the  bankrupt. 
It  is  true,  that  in  the  case  of  Watkins  and  Kidder  (a) 
before  the  Lords  Commissioners,  it  was  decided  that  the 
knowledge  of  one  of  the  directors,  to  a  certain  extent,  did 
not  amount  to  notice.    But  it  is  submitted,  that  the  only 
use  of  notice  is  to  give  knowledge.     Harrison^  there- 
fore, having  in  the  present  case  ample  knowledge  of  the 
deposit  of  the  shares,  it  would  be  absurd  to  contend  that 
Harrison  should  give  noJ;ice  to  himself.     And  no  fresh 
notice  given  by  the  bankrupt,  or  any  one  else,  to  Harris 
son,  could  impart  to  him  more  knowledge  than  what  he 
already  possessed ;  any  further  notice  would  be  a  perfect 
superfluity.    If  notice  to  one  partner  of  a  firm  has  been 
held  sufficient  notice  to  all  the  members  of  the  partner- 
ship, a  fortiori^  a  notice  to  the  managing  partner,  as 
Harrison  was  in  this  case,  is  notice  to  the  whole  firm. 

(a)  £«  yarU  Burbridge,  I  Deac.  131. 
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1838.  Then  the  personal  interference  of  Harrison^  as  the  ma- 
^^""^  naging  director  of  the  company,  was  so  necessary  to  any 
^d^^h*^"  dealing  with  this  property,  that  no  transfer  of  the  shares 
could  possibly  take  place  without  his  knowledge.  In 
Ex  parte  Stright{a)  it  was  held,  that  a  letter  to  the 
officer  of  an  insurance  company  from  an  equitable  mort- 
gagee of  two  policies,  stating  that  he  was  the  holder  of 
them,  and  inquiring  what  sum  the  office  would  give  if 
they  were  delivered  up  to  be  cancelled,  was  a  suflScient 
notice  to  the  insurance  company  of  a  change  of  owner- 
ship.  In  that  case  his  Honor  Sir  G.  Rose  observed, 
that  the  slightest  circumstance,  in  point  of  notice,  is  suf- 
ficient. [Erskine,  C.  J.  The  letter  in  that  case  was  ad- 
dressed to  the  secretary  of  the  company,  €t$  secretary.'] 
The  decision  in  Ex  parte  Smart  (b),  also,  is  very  strong 
in  favour  of  the  position  now  contended  for.  There  the 
equitable  mortgagee  was  one  of  several  trustees,  to  whom 
notice  of  any  mortgage  or  transfer  was  necessary  to  be 
given ;  and  it  was  held  by  this  Court,  that  the  transac- 
tion itself,  being  notice  to  one  of  the  trustees  of  his  own 
act,  was  sufiicient  notice  to  all  the  trustees,  to  prevent 
reputed  ownership.  The  same  principle  was  recognized 
in  Ex  parte  Waithman  (c),  where  the  bankrupt,  being 
one  of  the  directors  of  a  life  assurance  office,  deposited 
a  policy  of  that  office  with  his  bankers,  as  a  security  for 
advances,  one  of  the  bankers  being  the  auditor  of  the  in- 
surance company ;  and  it  was  held,  that  this  was  suffici- 
ent notice  to  the  office  of  the  transfer  of  the  bankrupt's 
interest  in  the  policy. 

At  this  period  of  the  argument,  some  discussion  aris- 
ing, whether  the  Court  could  make  an  Order  on  the 

(a)  2  Deac.  &  C.  314.  (6)  2  Mont.  &  A.  60. 

(c)  4  Deac.  &  C.  412. 
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petitioners  to  deliver  up  the  certificates  of  the  shares,  in 
case  the  Court  should  decide  the  question  in  favour  of 
the  assignees,  it  was  proposed  that  the  further  hearing 
of  the  case  should  stand  over,  that  the  petitioners  might 
determine  whether  they  would  submit  to  any  Order 
which  the  Court  might  make  in  this  respect.  It  was 
however  finally  arranged,  that  the  shares  should  be  sold, 
and  the  proceeds  paid  into  Court,  with  liberty  for  either 
party  to  apply  for  the  proceeds. 


1888. 


Ex  parte 
Hakribok 
and  others. 


Mr.  Swanstarif  and  Mr.  J.  Russell^  now^  on  behalf  of 
the  petitioners,  claimed  to  have  the  proceeds  paid  over 
to  them,  pursuant  to  the  prayer  of  the  petition.    They 
referred  to  the  provisions  of  the  deed  of  settlement,  by 
which  the  Stanhope  and  Tyne  Railway  Company  was 
constituted ;  by  the  89th  section  of  which  it  was  provided, 
that  the  directors  should  cause  the  name  and  place  of  re- 
sidence of  every  present  and  fiiture  proprietor,  and  the 
number  of  each  share,  to  be  entered  in  a  book  called  the 
'*  Share  Register  Book/*  and  should,  on  notice  in  writ- 
ing being  lefi;  at  the  office  of  any  proprietor  having 
changed  his  or  her  name  or  place  of  residence,  cause 
such  new  name  or  place  of  residence  to  be  entered  in 
such  book.    By  section  157  it  is  also  provided,  that  any 
person  desirous  to  transfer  any  share,  should  transfer 
the  same  either  at  the  office  of  the  company,  or  at  such 
other  place  as  the  directors  should  require,  and  in  such 
manner  and  form  as  the  directors  should  prescribe,  and 
should  do  and  execute  all  such  acts  and  deeds  for  vest- 
mg  such  share  in  the  new  proprietor,  as  the  directors 
should  require.    By  section  168  it  is  provided,  that  every 
deed  of  transfer  shall  be  obtained  firom  the  office  of  the 
company,  and  that  every  person  to  whom  a  transfer  may 


April  24. 


and  others. 
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1838,        be  made,  is  required  to  pay  to  the  secretary  the  cost  of 
^^""^       the  stamp  for  the  deed ;  and  every  such  de^d  is  required 

ItiX  p&rt6 

Harrison  to  be  deposited  at  the  office  of  the  company.  It  so  hap* 
pens,  that  the  son  of  the  petitioner,  J.  F.  Harrison,  is 
the  secretary  of  the  company ;  and  the  son,  Mr.  G.  W. 
Harrison,  has  made  an  affidavit,  stating,  that  in  Septem- 
ber 1836  he  found  an  entry  in  his  father's  books  of  the 
bill  for  20001,  which  had  been  discounted  by  his  father 
for  the  accommodation  of  the  bankrupt;  and  that  his 
father  delivered  to  him  the  letter  from  the  bankrupt  dated 
6th  September  1836,  and  that  he  would  not  have  per- 
mitted the  bankrupt  to  transfer  the  shares,  or  to  receive 
any  dividends  on  them,  without  the  authority  of  his  fa« 
ther.  As  Mr.  Harrison,  therefore,  delivered  to  the  se- 
cretary, the  proper  office  of  the  company,  the  actual 
letter  of  the  bankrupt,  in  which  he  acknowledged  that  he 
had  deposited  the  certificates  of  the  shares  with  Mr. 
Harrison,  there  could  not  be  a  more  efiectual  notice  to 
the  company  of  that  fact ;  for  it  appears  from  the  rules 
of  the  company,  that  the  intervention  of  the  secretary  is 
absolutely  necessary,  whenever  an  application  is  made 
for  the  transfer  of  any  shares.  But,  independently  of 
this  notice  to  the  secretary,  the  decisions  in  Ex  parte 
Smart  (a),  and  JEx  parte  Waithman  (6),  which  were 
cited  on  the  former  hearing,  are  complete  authorities  to 
show,  that  notice  to  one  of  the  directors  of  a  company  ia 
sufficient  notice  to  the  company  itself.  With  respect  to 
the  case  of  Ex  parte  Burhridge  (c),  decided  on  appeal 
by  the  Lords  Commissioners,  that  case  merely  decided, 
that  the  accidental  or  private  knowledge  of  one  of  the 
directors  of  a  public  company  did  not  amount  to  notice. 

(a)  2  Mont.  &  A.  60.  (6)  4  Deac.  &  C.  412. 

(c)  1  Deac.  131. 


CASES  IN  BANKRUPTCY.  193 

Besides^  with  all  due  deference  to  that  decision,  it  is        1838. 
somewhat  difficult  to  discover  the  grounds  on  which  the       j,^  ^^^ 
Lords  Commissioners  founded  their  jurisdiction  in  that     Harrisow 

and  others. 

case ;  for,  whether  a  party  had  notice  of  a  transaction,  or 
not,  being  entirely  a  question  of  fact,  and  this  Court 
having  found  the  affirmative  of  that  fact,  it  would  seem, 
consistently  with  the  provisions  of  the  statute  (a)  that 
regulate  appeals  from  this  Court,  that  the  Lords  Com- 
missioners had  no  jurisdiction  to  enter  into  the  fact  of 
notice.  [Sir  G.  Rose.  I  certainly  never  understood  how 
that  case^  which  was  a  mere  question  of  fact,  could  be 
the  subject  of  appeal.]  But  the  decision  in  that  case,  as 
to  knowledge  not  amounting  to  notice,  is  wholly  at  vari- 
ance with  that  of  Lord  Lyndhurst  in  Smithy.  Smith(l); 
where  it  was  held,  that  a  private  communication  between 
a  mortgagee  of  stock  and  one  of  several  trustees,  in  whose 
names  the  stock  was  standing,  without  any  view  on  the 
part  of  the  mortgagee  of  giving  validity  to  the  security, 
was  sufficient  to  prevent  the  operation  of  the  clause  of 
reputed  ownership. 

Mr.  Burge^  and  Mr.  Anderdouy  contra.  On  the 
former  occasion,  it  was  contended  by  the  other  side,  that 
notice  to  the  director,  who  is  the  petitioner  and  party 
interested  in  this  case,  was  sufficient  notice  to  the  com- 
pany. Now  they  have  got  the  affidavit  of  Mr.  G.  TV. 
Harrison,  the  secretary  of  the  company,  as  to  his  know- 
ledge of  the  transaction.  But  how  does  Mr.  G.  W. 
Harrison  arrive  at  that  knowledge  ?  Merely  in  the  cha- 
racter of  clerk  to  his  father,  and  by  asking  in  that  charac- 
ter a  question  of  his  father,  about  his  transactions  with  the 

(a)  See  1  &  2  Will.  4.  c.  56.  s.  3. 
(6)  4  Tyrw.  52;  2  Cr.  M.  &  R.  231 . 
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1 838.        bankrupt.  It  is  admitted  by  the  petition,  that  in  September 

Ex  parte       1836,  when  the  letter  of  defendant  was  written,  the  cer- 

Hahrison      tificates  of  the  shares  were  not  handed  over  by  the 

aDcl  others.  ^ 

bankrupt  to  the  petitioner ;  for  we  find  him  afterwards 
handing  them  over  to  E^dailt  &  Co.,  who  had  discounted 
the  original  bill  for  2000Z.  The  bankrupt  appeared  by 
the  company's  books  to  be  the  owner  of  these  shares; 
for,  at  the  period  of  his  bankruptcy,  they  were  still  stand* 
ing  in  his  name,  notwithstanding  Harrison's  son  Iiad  a 
secret  knowledge  of  the  letter  of  deposit.  It  was  not 
before  the  27th  January  1837,  that  a  formal  notice  was 
given  by  the  petitioner  to  the  secretary  of  the  company, 
that  he  claimed  any  interest  in  these  shares.  Then,  ac« 
cording  to  £Jx  parte  Burbridge,  the  previous  knowledge 
of  the  secretary  was  not  sufficient  to  prevent  the  reputa- 
tion of  ownership.  But  there  is  another  way  of  looking 
at  the  case,  in  considering  the  effect  of  the  agreement  of 
deposit.  The  case  ought  to  be  decided  in  the  same  way^ 
with  reference  to  the  rights  of  the  respective  petitioners, 
as  if  they  were  the  conflicting  rights  of  a  first  and  sub* 
sequent  incumbrancer.  The  agreement  of  deposit,  in 
this  case,  was  to  secure  the  payment  of  a  specific  bill  for 
2000/.  That  bill  has  been  satisfied  by  the  subsequent 
arrangement  between  the  parties,  and  by  giving  the  substi- 
tuted bill  for  1800/. ;  so  that,  in  fact,  the  bill  for  2000/. 
must  be  considered  as  paid.  The  agreement  of  deposit, 
therefore,  cannot  be  applicable  to  the  bill  for  1800/. ;  for 
you  cannot  extend  a  deposit  to  another  purpose,  which 
was  given  for  a  particular  purpose. 

Mr.  SwoTiston,  in  reply,  was  stopped  by  the  Court. 

Erskine,  C.  J. — The  subject-matter  of  this  petition 
is  the  right  to  certain  shares  in  the  Stanhope  and  Tyne 
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Railway  Company,  ivhich  have  been  sold  by  agreement       1838. 
under  the  order  of  the  Court,  and  the  proceeds  of  which       e^P^^ 
are  now  claimed  by  the  petitioners.     The  assignees,  in      Harrison 
opposition   to  this  claim   of   the  petitioners,    contend 
that  the  shares  were  either  in  the  reputed  ownership  of 
the  bankrupt  at  the  time  of  his  bankruptcy,  or  that  they 
were  not  validly  pledged  as  a  security  for  the  bill  for 
1800/.     It  appears,  that  on  the  5th  January  18S7  the 
certificates  of  the  shares  were  actually  deposited  by  the 
bankrupt's  partner  with  Esdaih  8c  Co.,  as  security  for  a 
bill  of  exchange  for  2000/.,  which  the  petitioner  Harmon 
had  accepted  for  the  bankrupt,  and  which  the  other 
petitioners,   Esdaih  &  Co.,   had  discounted  for  him. 
Afterwards,  when  this  bill  became  due,  another  bill  for 
1800/.  was  accepted  by  Harrison^  in  part  renewal  of  the 
first  mentioned  bill;  and  the  bankrupt's  partner  informed 
Harruon,  that  the  certificates  of  the  shares  had  been 
lodged  with  Esdaile  &  Co.,  as  a  collateral  security  for 
the  1800/.  bill.    Now,  at  that  time,  supposing  bankruptcy 
had  taken  place,  could  those  shares  be  considered  in  the 
order  and  disposition  of  the  bankrupt?     /farmon  was 
the  managing  director  of  the  company  in  London,  and 
0.  W.  Harrison^  the  secretary  of  the  company,  had  the 
letter  handed  over  to  him,  in  which  the  bankrupt  agreed 
to  deposit  the  certificates  of  the  shares  for  the  payment 
of  the  first  mentioned  bill.     If  at  that  time  the  bank- 
ruptcy had  occurred,  can  it  be  said  that  the  company  had 
no  notice  of  the  deposit?    The  case  of  JSx  parte  Bur^ 
bridge  has  been  relied  on  by  the  assignees ;  but  if  there 
is  any  distinction  between  the  facts  of  that  case  and  this, 
the  Court  ought  to  avail  themselves  of  it,  to  prevent  the 
authority  of  that  case  from  being  extended  too  far. 
Now,  there  is  a  manifest  distinction  between  the  facts  of 

o2 
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1888.        the  two  cases.     In  Ex  parte  JBurbridge,  Mr.  Allen,  the 
Ex  parte       director,  had  no  official  notice^  but  a  mere  casual  know- 
Md^o^hcrs.     ledge  of  the  deposit  of  the  shares — he  had  no  interest 
whatever  in  the  deposit^  and  the  certificates  remained  in 
the  hands  of  the  bankrupt.     Here,  the  certificates  were 
actually  deposited;  and  it  is  expressly  stated,  that  there 
could  not  be  any  transfer  of  the  shares  without  the  sanc- 
tion of  Harrison,  nor  any  payment  of  the  dividends 
without  his  consent.     It  appears  therefore  to  me,  that 
the  deposit  in  this  case  was  a  valid  and  effectual  deposit 
to  secure  the  payment  of  the  bill  for  2000/.,  so  as  to  pre- 
vent the  shares  from  being  considered  to  belong  to  the 
bankrupt,  as  reputed  owner.     But  then  it  is  said,  that 
though  the  deposit  might  be  good  for  the  2000/.  bill,  it 
cannot  be  extended  to  secure  the  payment  of  the  bill  for 
1800Z.     But  this  was  part  of  the  same  debt ;  and  the 
bankrupt's  partner  expressly  informed  Harrison,  that  the 
certificates  were  lodged  with  JEsdaile  &  Co.,  to  secure 
the  payment  of  the  bill  for  1800Z.    All  parties,  therefore, 
were  privy  to  this  arrangement.     Can  it  be  said,  then, 
that  these  shares  were  in  the  order  and  disposition  of 
the  bankrupt,  when  he  had  parted  with  the  possession  of 
the  certificates,  and  no  transfer  could  be  made  of  the 
shares,  without  the  authority  of  the  parties  for  whose  use 
the  certificates  had  been  so  deposited  by  the  bankrupt  ? 
The  managing  director,  and  the  secretary,  to  whom  refer- 
ence would  be  alone  made  for  information  to  whom  the 
shares  belonged,  could  have  told  any  inquirer,  at  once, 
that  they  did  not  belong  to  the  bankrupt.     The  bank- 
rupt, therefore,  can  not  be  said  to  have  been  the  reputed 
owner  of  them. 

Sir  John  Cross. — The  property  in  question  consists 
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of  certain  shares  of  a  private  partnership  in  some  coal        1838. 
mines^  limestone  quarries^  and  railways,  and  the  assig-       Ex.parte 
nees  claim  them  by  force  of  the  statute.     The  petition     ^JJ^^'J^erT 
alleges  they  are  real  property,  and  therefore  not  within 
the  statute^  which  extends  only  to  goods  and  chattels. 
This  appeared  to  me  a  decisive  answer  to  the  claim;  but, 
for  some  reason  or  other,  not  made  known  to  the  Court, 
it  has  been  thought  more  advisable,  on  the  part  of  the 
petitioners,  to  waive  that  point,  at  least  for  the  argu- 
ment's sake,  and  to  enter  on  a  lengthened  discussion  of 
the  question  of  notice,  which  it  is  admitted  would  be 
sufficient  to  preclude  the  claim  of  the  assignees,  if  the 
shares  are  to  be  deemed  goods  and  chattels.     The  right 
of  property  in  these  shares  belongs,  unquestionably,  to 
the  petitioners,  as  against  Medley,  and  consequently  as 
against  the  assignees  also,  unless  they  can  establish  a 
new  and  special  title   under  the  statute,   by  proving, 
amongst  other  things,  that  he  was  the  reputed  owner  at 
the  time  of  his  failure.     This  is  a  question  of  fact,  and 
the  burthen  of  proof  is  upon  the  assignees.     But,  in- 
stead of  offering  any  evidence,  they  have  shifted  the 
burthen  to  the  other  side,  and  insist  it  is  incumbent  on 
the  petitioners  to  make  out  their  title  by  proof  of  an  ex- 
press notice  thereof  to  all  the  proprietors.    There  are  pre** 
cedents,  certainly^  which  seem  to  authorize  that  course  of 
proceeding,  in  the  case  of  debts  assigned  by  a  trader, 
who  afterwards  becomes  bankrupt.    And  if  the  property 
now  in  dispute  were  a  debt,  we  should,  perhaps,  have 
been  bound  by  their  authority.    Such  notice  is,  of  course^ 
always  necessary  to  prevent  a  creditor,  who  assigns  his 
debt,  from  receiving  it  himself.     But  that  is  quite  a  dif- 
ferent thing  ftrom  the  notice  in  question,  with  which, 
nevertheless,  it  seems  to  me  to  have  been  in  some  cases 
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1838.  confounded.  For  I  own  it  appears  to  me  somewhat  of  a 
£z  iwrta  strained  inference,  to  conclude  that  the  assignor  of  a 
MKUth^*  ^^^  ^*  *^^  reputed  owner  of  it,  merely  from  the  fact  of 
the  debtor  not  being  informed  of  the  assignment,  al« 
though  three  persons  only  appear  to  have  known  of  the 
existence  of  such  debt,  two  of  whom  knew  it  to  be  as- 
signed, while  the  third,  being  himself  the  debtor,  cannot 
be  supposed  to  have  been  misled  by  any  false  rumour,  to 
give  undue  credit  to  the  bankrupt.  Nor  can  I  well  un- 
derstand, how,  if  he  were  the  reputed  owner,  a  mere 
private  notice  to  the  debtor,  could  alone  suffice  to  pre- 
vent or  extinguish  such  common  repute.  For  what  is 
the  reputation  of  ownership  %  It  was  said  by  Chief  Jus- 
tice Gt6&f,  and  repeated  by  Chief  Justice  Dallas^  in  an- 
swer to  that  question,  in  the  case  of  Oliver  v.  Bartktt, 
''  It  is  the  opinion  of  a  man's  neighbours,  it  is  a  number 
of  voices,  as  it  were,  concurring  upon  the  fact/'  Now, 
let  us  see  what  are  the  facts  of  this  case.  The  petitioner 
Harrison^  being  the  managing  director,  sold  to  the  bank- 
rupt Medley f  the  shares  in  question,  and  transferred  them 
to  him,  according  to  the  regulations  of  the  company, 
and  they  have  stood  ever  since  in  his  name.  Shortly 
afterwards,  Medley^  for  his  own  accommodation,  applied 
to  Harrison  to  accept  a  bill  for  SOOO/.,  on  the  security 
of  these  shares.  The  bill,  so  drawn,  was  discounted  by 
Esdaile  &  Co.,  and  the  certificates,  which  are  the  only 
possessory  evidence  of  the  property  in  the  shares,  and 
are  as  the  keys  without  which  they  could  not  be  trans- 
ferred to  any  body  else,  were  deposited  with  them,  as  a 
collateral  security,  for  the  ultimate  payment  of  the  bill 
by  Medley.  And  this  transaction  with  the  manager  was 
shortly  after  made  known  to  the  secretary  of  the  com- 
pany.   Things  were  in  this  state,  as  far  as  is  material  to 
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the  present  question^  at  the  time  of  the  bankruptcy.        IS38, 
Under  these  circumstances,  the  question  is,  whether  the       ^^  ^^ 
assignees  are  entitled  to  the  shares,  by  virtue  of  the  sta-     ^^^JJ^^ 
tute,  which  assigns  to  them  all  goods  and  chattels  of 
which  Medley  was  permitted  by  the  true  owner  to  have 
in  his  possession,  or  at  his  disposal,  and  of  which  he 
was  at  the  same  time  the  reputed  owner,  or  took  upon 
himself  to  sell  or  dispose  of  them  as  owner.     Now  we 
have  no  proof  of  any  of  these  incidents,  subsequent  to 
the  delivery  of  the  certificates^;  nor  is  there  one  circum- 
stance, from  which  any  such  incident  can  be  inferred, 
but  the  mere  fact  of  Medley  continuing  a  dormant  partner 
of  the  mining  company.    Nothing  was  afterwards  left  in 
bis  actual  possession,  nor  was  he  permitted  to  have  any 
dominion  over  the  shares,  nor  does  he  appear  to  have 
been  by  any  person  reputed  to  be  the  owner  of  them,  or 
to  have  taken  upon  himself  to  sell  or  dispose  of  them  as 
owner*    And  I  cannot  understand,  how  I  am  to  adjudge 
him  the  reputed  owner  of  a  latent  and  invisible  right  of 
property,  without  any  other  proof  of  such  repute — es- 
pecially, as  we  do  not  find  that  any  person,  except  the 
secretary  and  the  parties  immediately  concerned  in  the 
transaction  under  consideration,  knew  any  thing  at  all 
about  the  sale  of  the  shares  to  the  bankrupt,  or  of  his 
subsequent  deposit  of  the  certificates.     I  am  therefore 
of  opinion,  that  the  assignees  have  not  made  out  their 
title  to  the  shares^  by  any  sufficient  evidence  requiring 
the  proof  of  further  notice  on  the  part  of  the  petition- 
ers, and  consequently  that  the  latter  are  entitled  to  the 
benefit  of  them* 

Sir  George  Rose. — In  all  these  cases  of  reputed 
ownership,  the  question  to  be  determined  is  merely  one 
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1838.        of  fact;  and  the  decision  of  the  Court  must  be  regulated 
^  by  analogy  to  previous  judgments.     Is  the  state  of  things 

Harrison  such,  in  the  present  case,  that  the  bankrupt  would  have 
been  able  to  transfer  these  shares  ?  I  apprehend  the 
mode  in  which  we  are  to  try  the  fact  of  reputed  owner- 
ship is,  to  ascertain  whether  the  bankrupt  had  the  power 
to  make  such  transfer.  Now,  the  fact  of  the  bankrupt 
having  parted  with  the  possession  of  the  certficates  of 
the  shares,  would  have  enabled  us  to  decide  the  question 
of  reputed  ownership,  independently  of  any  question  of 
notice.  But,  assuming  the  question  of  notice  to  be  open, 
was  there  not  in  this  society  a  right  to  prevent  the 
transfer  of  the  shares  to  any  assignees ;  there  being  a 
printed  notification  on  the  face  of  the  share  certificates, 
that  no  transfer  shall  be  made  without  the  consent  of 
the  directors?  Then,  the  Court  has  to  decide  what 
would  be  sufficient  notice  to  the  society  to  authorize 
them  to  prevent  the  transfer  of  the  shares.  If  there 
had  been  a  mere  casual  knowledge  obtained  by  one  of 
the  directors  of  the  deposit  of  the  certificates,  he  per- 
haps  could  have  had  no  right  to  prevent  the  transfer. 
But  here  there  was  notice  to  a  director,  in  respect  of 
his  own  right.  It  is  contended,  however,  that  the  know- 
ledge of  one  director  is  not  notice  to  all.  But,  in  law^ 
notice  to  any  one  is  notice  to  all ;  it  is  not  necessary  to 
give  a  separate  notice  to  every  individual  director.  But 
whatever  question  may  arise,  as  to  the  sufiiciency  of  no- 
tice to  one  or  more  directors,  it  is  in  evidence,  that  the 
secretary  considered  himself  justified  in  preventing  the 
dividends  on  the  shares  being  paid  to  the  bankrupt; 
they  cannot,  therefore,  under  these  circumstances,  be 
said  to  have  been  in  his  order  and  disposition. 

Usual  Order. 
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Ex  parte  Edward  Comnell. — In  the  matter  of  John 
Clarke,  and  Thomas  Parry. 

This  was  the  petition  of  the  registered  public  officer 
of  the  Northern  and  Central  Banking  Company,  to  prove 
a  debt  on  behalf  of  the  bank,  under  the  following  cir- 
cumstances. 

The  bankrupts  carried  on  the  business  of  drysalters, 

in  copartnership,  at  Manchester,  and  Parry  also  carried 

on  the  same  business  there,  on  his  separate  account.     The 

partnership  had   a  joint  account  with  the  bank,  and 

Parry  had  also  a  separate  account  with  them.    At  the 

time  of  the  bankruptcy,  Clarke  and  Parry  were  indebted 

to  the  bank,  on  the  partnership  account,  in  the  sum  of 

3765/.  5s»  9d.y  and  Parry  was  indebted  to  them  21/. 

Is.  I0d.y  on  the  balance  of  his  separate  account.     The 

bank  Mras  a  joint  stock  banking  company,  established 

under  the  provisions  of  an  act  of  parliament,  and  was 

carried  on  under  a  deed  of  settlement,  bearing  date  the 

1st  July  1834,  whereby  it  was  provided,  that  all  debts, 

liabilities,  and  engagements  due  to,  or  subsisting  with 

the  company,  by  or  on  behalf  of  any  proprietor,  either 

in  respect  of  cash  advances,  or  balances,  on  running 

bills  or  notes,  or  on  any  account,  should,  in  all  cases,  be 

the  first  and  paramount  lien  and  charge  on  all   the 

shares  and  stock  of  such  proprietor,  whether  such  debts 

be  those  of  such  proprietor  solely,  or  jointly  with  any 

other  person;  and  the  Manchester  directors  were  em« 

powered  to  cancel,  and  extinguish,  and  to  declare  for*- 

feited,  or  to   sell  and   dispose  of  the  shares  of  such 

proprietor,  either  wholly  or  in  part,  towards  liquidation 

of  such  debts.    And  it  was  declared,  that  it  should  not 

be  lawful  for  two  or  more  individuals  to  hold  jointly  any 


1838. 


Graifi  Inn  Hall, 
March  17  and 
April  30  1838. 

A  joint  stock 
banking 
company 
made  advances 
to  a  bankrupt's 
firm,  on  the 
security  of 
shares  in  the 
bank,  which 
stood  in  the  se- 
parate names 
of  the  two  part- 
ners, in  compli- 
ance with  the 
rule  of  the 
company,  that 
no  snares  should 
be  held  jointly, 
but  which  the 
partners  agreed 
should  be  con- 
sidered partner- 
ship property. 
Held,  that  the 
company  could 
not  prove  the 
amount  of  their 
debt,  without 
deducting  the 
value  of  the 
shares;  dt'ssen- 
tiente  Sir  J, 
Crou, 
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1838.  shares^  and  that  no  share  should  be  divided  into  frac- 
Ez  parte  tional  parts.  And  that  no  subscriber  of  any  shares 
should  be  considered  a  proprietor  of  the  company^  until 
he  should  have  executed  the  deed  of  settlement. 

On  the  24th  December  1834,  Parry ^  who  was  not 
then  in  partnership  with  Clarke,  having  applied  for 
shares  in  the  bank,  had  ten  shares  allotted  to  him,  and 
he  thereupon  executed  the  deed  of  settlement.  In  July 
1835,  he  purchased  five  other  shares,  and  in  October 
following,  fifteen  other  shares ;  which  twenty  shares  had 
been  previously  held  by  one  Morris,  and  were  trans- 
ferred by  him  to  Parry.  In  March  1835,  Parry,  having 
applied  for  other  shares  in  the  company,  had  thirty 
shares  allotted  to  him ;  and  in  November  1836,  he  pur- 
chased ten  other  shares  o{  T.A,  Armstrong,  which  were 
duly  transferred  to  him.  At  the  date  of  the  fiat,  the 
forty  shares  allotted  to  Parry,  and  the  thirty  shares  pur- 
chased by  him,  were  respectively  standing  in  his  name  in 
the  books  of  the  company. 

In  August  1835,  Clarke  purchased  twenty  shares,  and 
in  October  1837,  ten  other  shares  of  Morris,  by  whom 
the  same  were  duly  transferred  to  Clarke;  who  there- 
upon executed  the  deed  of  settlement.  In  October 
1835,  Clarke  purchased  ten  other  shares  of  W.  W.  Car^ 
gill,  by  whom  the  same  were  duly  transferred  to  darhe. 
On  the  12th  March  1836,  Clarke,  having  applied  for 
other  shares,  had  twenty-five  other  shares  allotted  to 
him  separately,  by  the  directors  of  the  company.  In 
December  1836,  Clarke  purchased  ten  other  shares  of 
Armstrong,  which  were  also  duly  transferred  to  him. 
At  the  date  of  the  fiat,  the  twenty-five  shares  allotted  to 
Clarke^  and  also  the  fifty  shares  transferred  to  him>  were 
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respectively  standing  in  his  name  in  the  books  of  the 
company. 

On  the  14th  December  1837,  a  joint  fiat  was  issued 
against  Clarke  and  Parry;  and  on  the  30th  December, 
the  petitioner,  on  behalf  of  the  bank,  proved  the  sepa- 
rate debt  due  firom  Parry^  excepting  the  seventy  shares 
so  standing  in  his  name  as  a  security.  The  petitioner 
also  tendered  a  proof  against  the  joint  estate  for  the 
amount  of  the  debt  due  from  Clarke  and  Parry ^  claim- 
ing to  retain  the  shares  as  the  separate  securities  of  each 
of  the  bankrupts ;  but  the  Commissioners  rejected  this 
proof,  on  the  ground  that  the  shares  were  the  partner- 
ship property  of  the  bankrupts,  and  that  they  ought  to 
be  sold  in  part  satisfaction  of  the  debt,  and  the  petitioner 
be  only  permitted  to  prove  for  the  residue. 

The  bankrupts  had  both  made  affidavits,  stating,  that 
it  was  agreed  between  them  that  all  the  shares  should  be 
partnership  property,  although  they  should  stand  in 
their  separate  names,  in  compliance  with  the  rules  of  the 
company. 


1838. 


£x  parte 

CONVELL. 


Mr.  SwanstoHf  and  Mr.  Sacofiy  in  support  of  the 
petition.  The  only  question  is,  whether  these  shares 
were  to  be  considered  joint  estate,  or  not*  The  bank- 
rupts contracted  a  joint  debt  with  the  bank,  on  the  repre- 
sentation that  the  shares  belonged  respectively  to  the 
separate  estate  of  each  of  the  partners ;  and  the  bank 
made  advances  to  them,  on  the  faith  that  the  shares 
were  separate  property^  In  none  of  the  decided  cases 
have  the  contracting  parties,  as  in  the  present  case, 
charged  the  property  in  question  as  separate  property. 
That  contract  forms  one  of  the  distinctive  features  of  this 
case.    [Sir  O.  Rose.    In  bankruptcy,  you  are  not  bound 
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1838.  by  such  a  contract^  in  administering  the  joint  and  sepa- 
-^"^  rate  assets.]  These  shares  are  a  separate  security  for 
CoNNELL.  a  joint  debt.  There  is  another  important  distinction 
in  this  case^  arising  from  the  stipulations  in  the  deed 
of  settlement;  which  expressly  provides^  that  all  the 
debts  due  to  the  company  by  any  proprietor  shall,  in  all 
cases,  be  the  first  and  paramount  lien  on  all  the  shares 
of  such  proprietor ;  and  that  it  should  not  be  lawful  for 
two  persons  to  hold  any  shares  jointly.  [JErskine,  C.  J. 
The  question  is,  whether  you  can  prove  against  the  joint 
estate,  without  realizing  the  separate  security.  These 
shares,  though  separate,  are  security  for  the  joint  debt.] 
They  were  deposited  by  each  partner  separately,  for 
advances  made  by  the  bank  to  the  partnership.  Some 
of  these  shares  were  possessed  by  each  of  the  bankrupts 
before  their  partnership.  There  could,  in  this  case,  be 
no  reputation  of  joint  ownership;  nor  can  any  secret 
contract  or  arrangement  between  the  bankrupts,  after 
they  become  partners,  deprive  the  company  of  its  right 
to  treat  these  shares  as  separate  property. 

Erskine,  C.  J. — It  is  the  general  rule  in  bankruptcy, 
that  before  a  creditor  is  admitted  to  prove  against  the 
joint  estate,  all  the  joint  securities  in  his  hands  must  be 
realized,  and  the  amount  deducted  from  his  debt.  The 
only  question  is  here,  whether  these  shares  in  the  hands 
of  the  petitioners  are  joint  property,  or  not.  If  the  evi- 
dence before  the  Court  is  sufficient  to  decide  that  fact, 
the  Court  will  now  determine  it ;  but  if  an  inquiry  will 
be  more  satisfactory  to  the  parties,  the  Court  has  no 
objection  to  direct  an  inquiry.  And  although  the  shares 
may  turn  out  to  be  joint  property,  still,  if  there  is  any 
lien  which  pre-existed,  in  respect  of  the  partners  sepa- 
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rately,  before  the  partnership,  that  lien  must  of  course        1838. 
be  first  satisfied. 


£z  parte 

CONNELL. 


Sir  John  Cross. — There  is  no  diflSculty  about  the 
principle;  the  only  difficulty  is^  as  to  the  application  of 
it.  The  question  is,  whether  these  shares  can  be  con- 
sidered partnership  property,  until  the  lien  of  the  bank 
upon  them  is  satisfied.  If  the  assignees  are  entitled  to 
call  in  the  shares,  and  deduct  the  value  of  them  from  the 
debt  due  to  the  bank,  then  they  must  be  considered  joint 
property.  But  can  the  assignees  call  in  the  shares, 
when  they  were,  by  the  express  terms  of  the  contract 
with  the  bank,  to  be  accounted  separate  property  ? 

Sir  George  Rose. — The  leading  principle  of  the 
bankrupt  laws  is  equalization ;  which  will  not  sufier  a 
creditor  to  take  one  sixpence  from  that  fund,  against 
which  he  afterwards  shapes  his  proof.     It  is  quite  idle 
for  the  proprietors  of  this  joint  stock  banking  com- 
pany to  say,  that,  by  the  rules  they  have  made  for  their 
own  government,  they  can  afiect  the  general  rule  in 
bankruptcy.     If,  while  the  shares  were  separate  pro- 
perty, the  bankrupts,  by  their  respective  dealing  with  it, 
have  given  any  lien  against  it  to  any  creditor,  the  assignees 
cannot  now  contend  that  their  subsequent  dealing  with 
the  property  has  made  it  joint;  but  if  the  shares  were 
ever  to  be  considered  as  the  assets  of  the  partnership,  I 
hold  it  to  be  against  the  policy  of  the  bankrupt  law,  that 
any  party  can,  by  a  previous  contract,  take  it  out  of  the 
general  rule  in  the  administration  of  assets  in  bank- 
ruptcy.    In  my  opinion,  there  is  nothing  in  this  case, 
which  excludes  the  shares  firom  being  taken  as  the  pro- 
perty of  the  partnership ;  and  every  person  holding  such 
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1838,        a  security  must  deduct  the  amount  of  it,  before  he  can 
Ex  parte      prove  against  the  joint  estate.     If  any  inquiry,  however, 
is  wished,  as  to  whether  this  is  joint  property,  or  not,  the 
Court  is  very  willing  to  grant  such  an  inquiry. 

Mr.  Temple,  and  Mr.  Anderdon^  for  the  assignees. 
The  shares  never  were  the  separate  property  of  either 
of  the  bankrupts,  and  the  rules  of  the  company  only 
amount  to  a  requisition,  that  the  shares  should  be  regis- 
tered in  separate  names ;  they  did  not  declare  that  the 
shares  should  not  be  liable  to  any  joint  contract  between 
the  respective  proprietors  who  held  them.  By  the  terms 
of  the  partnership  between  the  bankrupts,  fifteen  shares 
in  the  bank  were  to  be  brought  in  by  each  partner,  as 
part  of  his  capital  in  the  partnership ;  and  the  other 
shares,  145  in  number,  were  purchased  with  the  partner- 
ship funds ;  not  for  the  individual  benefit  of  each  partner 
separately,  but  for  the  general  benefit  of  the  partner- 
ship. [Sir  John  Cross,  But  had  not  the  company  a 
right  to  consider  the  shares  as  separate  property,  in  pur- 
suance of  the  contract  of  each  partner  with  the  com- 
pany?] The  banking  company  were  well  aware,  that 
the  shares  latterly  purchased  were  bought  with  the  part- 
nership money.  They  must,  therefore,  be  taken  to  be 
part  of  the  joint  assets;  and  no  creditor  can  prove 
against  the  joint  estate,  without  accounting  for  the  joint 
property  in  his  hands. 

Mr.  Swanston,  in  reply.  Bankruptcy  does  not  vary 
the  nature  of  the  property.  Now,  what  was  the  nature 
of  this  property  at  the  time  of  the  bankruptcy  ?  By  the 
stipulations  of  the  company's  deed  of  settlement,  every 
share  was  to  be  held  by  one  proprietor,  and  could  not 
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be  held  jointly  by  two.  By  another  clause  in  the  deed>  1838. 
the  debts  due  to  the  company  by  any  of  the  shareholders  j,^  j^ 
were  to  constitute  a  lien  upon  all  his  shares ;  and  upon  ^'onnell. 
the  faith  of  this  contract,  large  advances  were  made  by 
the  bank  to  the  partnership.  The  creditor  knows  no- 
thing here  of  any  private  contract  between  the  partners, 
nor  is  he  bound  by  any  such  contract ;  for  no  agreement 
between  partners  can  cause  separate  estate  to  be  admi- 
nistered as  joint  estate.  If  a  partner,  in  possession  of  se- 
parate real  estate,  direct  it  to  be  considered  as  personal, 
this  will  not  affect  the  rights  of  a  prior  incumbrancer. 
[.Erskine,  C.  J.  That  argument  would  have  made  in 
fiivor  of  the  petitioners,  if  the  debt,  in  respect  of  which 
they  claim  a  lien  on  the  shares,  had  accrued  before  they 
had  become  joint  estate.]  The  question  is  here,  whether, 
as  between  the  debtor  and  creditor,  between  the  share- 
holder and  the  bank,  these  shares  are  not  to  be  con- 
sidered the  separate  property  of  the  several  partners. 

Erskike,  C.  J. — The  decision  of  the  question  now 
before  the  Court  will  not  be  a  precedent  in  any  future 
case,  unless  under  precisely  similar  circumstances,  de- 
pending, as  it  does,  on  the  policy  of  the  bankrupt  law 
as  to  the  distribution  of  the  bankrupt's  estate ;  one  rule 
of  which  is,  that  the  joint  property  shall  be  divided 
among  the  joint  creditors,  and  the  separate  property 
among  the  separate  creditors,  and  not  only  amongst 
each  respective  class  of  creditors,  but  that  it  shall  be 
equally  distributed.  Another  rule  is,  that  any  particular 
creditor  may  acquire  a  lien  on  the  assets,  giving  him  a 
preference  over  the  other  creditors.  In  cases  of  lien, 
the  Court  takes  the  property  as  it  finds  it  at  the  time  of 
the  bankruptcy.     Where  a  creditor  applies  to  prove 
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IS 38.  against  the  joint  estate^  he  must  declare  that  he  has  no 
Ex  parte  security  OH  the  estate;  or,  if  he  has,  he  must  give  it  up. 
CoNNELL.  j^  becomes  the  duty  of  the  Court  to  ascertain,  whether 
these  shares  were  the  property  of  the  firm,  or  the  sepa- 
rate property  of  each  individual  partner.  If  the  separate 
property,  then  tlie  separate  estate  would  only  be  a  surety 
for  the  joint  estate,  and  the  banking  company  are  not 
bound  to  give  the  shares  up,  or  sell  them.  But  if  they 
are  the  property  of  the  firm,  then  the  shares  must  first 
be  realized,  and  the  amount  deducted  fi-om  the  debt; 
otherwise,  they  must  be  given  up,  before  proof  can  be 
made.  For  the  present,  I  shall  assume  that  the  shares 
are  joint  property,  that  is,  if  they  were  now  in  the 
bands  of  the  assignees,  they  must  be  distributed  as  joint 
estate.  But  the  company  contend,  that  though  such 
might  be  the  case  if  the  assignees  were  in  possession, 
yet,  in  the  hands  of  the  company,  the  shares  are  not  joint 
property ;  because,  by  the  rules  of  the  company  con- 
tained in  the  deed  of  settlement,  the  shares  must  be  held 
solely  by  one  individual.  That  argument  would  have 
much  force,  if  it  were  proved  that  the  shares  had  been 
originally  the  separate  property  of  each  of  the  bank- 
rupts, and  the  debt  had  been  contracted  before  the  part- 
nership; because  the  parties  who  were  the  owners  of 
the  shares  could  not,  after  the  lien  had  attached,  destroy 
the  lien,  by  afterwards  making  them  joint  property.  But 
here  there  is  evidence,  that  the  shares  were  purchased 
with  the  Joint  property  of  the  firm,  and  after  that  the 
debt  was  contracted.  Although  the  company,  therefore, 
acquired  a  lien  upon  the  shares,  to  the  extent  of  the 
debt,  the  property,  on  which  the  lien  attached,  was  the 
property  of  the  partnership.  Before  the  company, 
then,  can  be  admitted  to  prove,  they  must  comply  with 
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the  ordinary  rule  in  bankruptcy,  and  deduct  the  amount 
of  the  shares.  As  there  is,  however,  some  difierence  of 
opinion  in  the  Court,  this  is  not  to  be  considered  a  final 
judgment;  and  if  the  parties  in  the  mean  time  are  desi- 
rous of  having  an  inquiry,  the  Court  is  willing  to  grant  it. 
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1638. 


£z  parte 
Con  NELL. 


Sir  John  Cross. — The  question  is,  whether  as  against 
these  petitioners^  because  these  shares  may  for  the  pur- 
pose of  the  assignees  be  joint  estate,  the  assignees  have 
a  right  to  say,  that  for  all  purposes  they  are  to  be  so  con- 
sidered. The  claim  of  the  petitioners  appears  to  me  to 
depend  upon  the  construction  of  two  clauses  in  the  deed 
of  settlement,  without  disturbing  any  rule  in  bankruptcy, 
as  to  the  distribution  of  joint  property  among  the  joint 
creditors.  As  it  is  an  important  question,  and  one  that 
must  be  continually  occurring  to  every  company  that  has 
clauses  of  a  similar  description  in  its  deed  of  settlement, 
I  should  wish  to  take  time  to  consider  of  my  judgment. 
The  material  point  for  consideration  is,  whether  these 
shares  were  not  always  separate  property  in  the  hands 
of  the  petitioners,  and  never  joint  property  until  they 
came  to  the  hands  of  the  assignees, — whether,  in  short, 
any  part  of  these  shares  can  be  considered  joint  pro- 
perty, until  the  claims  of  the  petitioners  are  satisfied. 

Sir  Georos  Rose  concurred  in  opinion  with  the  Chief 

Judge. 

Cur>  adv>  vult. 


The  case  was  called  on  this  day  for  final  judgment, 
when 


Apnl  30. 


Sir  George  Rose  said  he  retained  the  same  opinion 
which  he  expressed  on  the  hearing  of  the  case. 

VOL.  Ill  p 
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1838.  Sir  John  Cross.— This  is  a  petition  on  the  behalf  of 

y  a  banking  company,  established  pursuant  to  the  statute. 

CoNNkLi-  j^  appears,  that  the  two  bankrupts  were  each  the  holder 
of  several  shares  in  the  bank,  and  that,  among  other 
terms  and  conditions  between  the  bank  and  each  indi- 
vidual  shareholder,  it  was  expressly  stipulated,  1st.  That 
no  share  should  be  held  jointly,  or  be  divided  into  frac- 
tional  parts;  and,  2nd.  That  every  share  should  be 
chargeable  by  the  bank,  as  a  security  for  all  debts  con- 
tracted with  them  by  any  shareholder,  either  indivi- 
dually, or  jointly.  And  that  a  large  sum  of  money, 
forming  the  debt  in  question,  was  afterwards  advanced 
on  the  joint  account  of  the  bankrupts,  on  the  credit  of 
that  security. 

The  banking  company  have  applied  to  prove  a  joint 
debt,  without  giving  up  their  security  upon  such  separate 
shares.  This  is  opposed  by  the  assignees,  on  the 
ground  that  the  shares  were  joint,  and  not  separate,  pro- 
perty, having  been  purchased  pursuant  to  a  previous 
agreement  between  the  bankrupts  themselves,  that  the 
shares  should  be  held  for  their  joint  benefit.  I  believe 
we  are  all  agreed  about  the  general  rule  in  such  cases, 
viz.  that  a  joint  creditor,  having  the  separate  security  of 
one  bankrupt,  may  prove  his  debt  and  retain  his  secu- 
rity; as  was  decided  in  Peacock*s  case,  in  which  Lord 
Eldon  said,  ^'  The  joint  estate  is  primarily  liable.  The 
separate  estate  can  only  be  considered  surety  for  the 
joint."  And  it  appears  to  me,  that  the  only  question  to  be 
determined  is,  not  whether  the  shares  were,  as  between  the 
bankrupts  and  themselves,  joint  property, — for  that  is  not 
disputed, — but  whether,  in  the  hands  of  the  bankers,  each 
share  is  not,  in  fact,  a  separate  security  for  a  joint  debt? 
It  will,  perhaps,  rather  simplify  the  question,  if  we  con- 
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«ider  how  it  stands  in  respect  to  a  single  share.  The  1838. 
two  bankrupts  agreed,  that  one  of  them  should  purchase  £x  parte 
it  for  their  joint  benefit.  The  purchaser  agreed  with  the 
bank,  that  the  share  should  not  be  held  jointly,  nor  be 
divisible.  And,  upon  the  faith  of  this,  the  money  has 
been  advanced.  Yet  it  is  contended,  that  the  right  of 
the  bank  is  to  depend,  not  on  the  contract  they  them- 
selves entered  into  with  the  shareholder,  but  upon  the 
contract  he  made  with  his  partner.  But  it  seems  to  me, 
that,  in  relation  to  the  bank,  and  in  all  the  dealings 
therewith,  it  is  to  be  deemed  and  taken  as  separate  pro# 
perty,  by  virtue  of  the  express  stipulation,  that  it  shall 
not  be  held  jointly,  nor  be  divisible.  And  I  -think  it  is 
not  competent  to  the  shareholder  to  hold  his  share 
jointly  with  his  partner,  by  force  of  a  compact  between 
themselves,  adversely  to  any  of  the  rights  of  the  bank  re- 
sulting from  the  share  being  held  by  one,  instead  of  by 
several  proprietors. 

The  question,  whether  a  share  is  to  be  deemed  a  joint, 
or  a  separate,  security,  being,  as  I  conceive  it  is,  rather 
a  question  of  fact,  than  of  law,  former  decisions  will  not 
afford  us  much  assistance.  But  there  is  one,  I  mean 
B(noden*s  case  (a),  in  which  it  was  determined  by  tliis 
Court,  that  after  one  of  two  partners  had  mortgaged  his 
separate  property  for  a  joint  debt,  and  then  devised  it  to 
the  other  who  became  bankrupt,  it  was  held,  that  the 
interest  of  the  mortgagee  remained  in  statu  quo,  and  the 
proof  and  the  security  were  both  allowed  as  a  double 
charge  on  the  same  bankrupt's  estate.  In  the  present 
case,  it  appears  to  me  quite  immaterial,  whether  the 
agreement  between  the  partners,  that  the  share  should 
be  joint  property,  was  prior,  or  subsequent,  to  the  com* 

(a)  1  Deac.  &  C.  135. 
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1838.  pact  with  the  bank  that  it  should  not  be  joints  nor  be 
Kx  parte  divisible.  I  am  therefore  of  opinion^  that  every  one  of 
CoNNELu  these  shares  is  a  separate^  and  not  a  joint,  security ;  and 
that,  for  all  the  purposes  of  security  to  the  bank,  it  must 
be  deemed  separate,  and  not  joint,  property ;  and,  conse- 
quently, that  the  bankers  are  entitled  to  prove  their  debt 
against  the  joint  estate,  without  surrendering  up  the 
shares  to  the  assignees. 

EasKiNE,  C.  J.,  after  stating  the  facts  of  the  case, 
said: — The  claim  of  the  banking  company  to  prove  their 
whole  debt  against  the  joint  estate,  without  deducting 
the  value  of  the  shares,  is  founded  on  two  clauses  in  the 
deed  of  settlement,  which  declare  that  all  debts  due  to 
the  company  from  any  proprietor  shall  be  a  paramount 
lien  on  all  the  shares  of  such  proprietor;  and  that  no 
shares  should  be  held  jointly  by  two  or  more  indivi- 
duals. The  banking  company  insist,  that,  by  virtue  of 
these  two  provisions  in  the  deed,  whatever  right  there 
might  be,  as  between  the  bankrupts  themselves,  to  deal 
with  these  shares  as  the  joint  property  of  the  firm,  the 
company  have  a  right  to  treat  them  as  the  separate  pro- 
perty of  each  partner,  and  to  prove  against  the  joint 
estate,  without  deducting  their  separate  security.  The 
assignees  objected  to  the  proof  before  the  Commissioner, 
who  thought  the  objection  well  founded.  It  was  agreed 
between  the  bankrupts,  that  all  the  shares,  which  either 
of  them  held  in  this  banking  company,  should  be  consi- 
dered as  partnership  property.  The  whole  of  the  145 
shares,  therefore,  were  really  and  bond  fide  the  joint 
property  of  the  firm,  though  standing  in  the  separate 
name  of  each  partner,  in  compliance  with  the  rules  of 
the  company.     If  bankruptcy  had  not  intervened,  there 
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could  be  no  question  but  that  the  petitioners  could  have  1^^^- 
made  their  claim  against  either  estate  available.  But  Ezparta 
there  are  two  rules  in  bankruptcy^  which  limit  their  right 
in  this  respect ;  one  of  which  is,  that  where  a  creditor 
has  a  joint  and  several  security  against  two  bankrupts, 
he  must  make  his  election  to  prove,  either  against  the 
joint  estate  of  the  two,  or  the  separate  estate  of  each 
partner;  and  the  other  rule  is,  that  a  party  who  holds  a 
security  against  any  estate,  must  give  up  his  security, 
before  he  can  prove  against  that  estate.  The  question, 
therefore,  is  not  so  material,  whether  these  shares  are 
to  be  considered  joint  or  separate  property,  as  whether, 
according  to  the  rule  in  bankruptcy,  a  creditor  can  re- 
tain a  security  for  his  debt,  and  prove  for  the  whole 
amount  of  it.  There  are  some  exceptions  to  this  rule,— - 
as  when  the  creditor  holds  a  security  upon  a  difierent 
estate  from  that  against  which  he  seeks  to  prove;  and  the 
ground  on  which  these  decisions  rest,  is.  that  the  sepa- 
rate estate  is  held  to  be  security  for  the  joint  estate. 
That  is  the  express  ground,  on  which  Lord  JEldon  puts 
the  exception  in  Ex  parte  Peacock(a).  Then  the  ques- 
tion is,  to  whom  did  these  shares  in  fact  belong?  Now, 
as  I  said  before,  the  shares,  although  standing  respec- 
tively in  the  name  of  one,  were,  in  reality,  the  joint  pro- 
perty of  the  two.  I  am  of  opinion,  therefore,  that  this 
petition  must  be  dismissed ;  and  as  it  is  a  petition  against 
the  decision  of  the  Commissioners,  it  must  be  dismissed 
with  costs. 

Mr.  Swanston  submitted,  that  as  there  was  a  difier- 
ence  of  opinion  in  the  Court  on  the  question,  it  would 
be  rather  hard  to  dismiss  the  petition  with  costs. 

(a)  2  G.  &  J.  27. 
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1838.  Erskive^  C.  J. — When  a  petitioner  brings  a  matter 

Expaite      before  the   Court  on  a  wrong  foundation,  the  usual 
CoNNEti..      course  isi  that  he  pays  costs. 

Petition  dismissed,  with  costs. 


A  Mil  1838.       -^^  parte  Wilson  and  another. — In  the  matter  of 

Coram  BeNTLEY. 


Sir  J,  Crou, 

The  counaei  for  XHE  counsel  for  thc  parties  to  this  petition.  Mr.  Dixon, 

the  appeUant,  '^  '^ 

ID  applying  for   for  the  petitioners,  and  Mr.  Bethell,  for  the  assignees, 

a  special  case, 

is  boond  to  state  appeared  before  Sir  John  Cross,   for  the  purpose   of 

to  the  Judge, 

who  certifies  it,   settling  a  Special  case;  but  as  the  counsel  could  not 
appeal ;  and      agree,  the  learned  Judge  drew  it  up  himself  as  follows, 

the  case  itself  ,         i     ^i.  j  r\  j 

should  state       ^^^  made  the  annexed  Order. 

the  facu  found 

by  the  Couit,  /»  t.     . 

and  not  the  evi-^        Court  of  Keview. 
dence  at  length, 

by  which  the  JEx  parte  Wilson  and  another. — In  the  matter 

facts  were  ^  i>       i 

proved.  rf  Joentley. 

The  Court  found  and  adjudged  the  facts  of  this  case 
as  follows : — 

The  petitioners  are  the  holders  of  nine  bills  of  ex-> 
change  accepted  by  the  bankrupts,  to  the  amount  of 
20,000/.  and  upwards.  These  bills  were  accepted  in 
consideration  of  so  much  money  lent  and  advanced  by 
the  petitioners  to  the  bankrupts,  and  to  certain  other 
persons  who  guaranteed  the  payment  of  the  bills,  to 
enable  them,  on  their  joint  account,  to  purchase  a  quan* 
tity  of  cotton  in  the  United  States  of  America.  The 
cotton  so  purchased  was  shipped  to  Liverpool,  for  and 
on  account  of  the  purchasers,  who  authorized  an  agent 
there  to  sell  the  same  on  its  arrival,  and  apply  the  net 
proceeds  in  discharge  of  the  said  acceptances ;  and  they 
at  the  same  time  gave  notice  thereof  to  the  petitioners. 
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The  cotton  was  accordingly  sold;  but  the  proceeds  have  1838. 
not  been  so  applied,  nor  any  part  thereof,  in  conse-  -g.x  pane 
quence  of  the  assignees  having  given  notice  to  the  agent  ^^^^  another 
who  holds  the  same,  not  to  do  so  without  their  consent, 
which  they  still  withhold.  The  acceptors,  before  the 
bills  became  due,  were  declared  bankrupts,  and  their 
copurchasers  became  insolvent  The  petitioners  ap- 
plied to  the  Commissioners,  to  prove  their  debt  upon 
the  bills,  but  the  proof  was  rejected.  The  petitioners 
thereupon  preferred  their  petition  to  this  Court,  praying, 
amongst  other  things,  to  be  admitted  to  prove  their  said 
debt  under  the  said  fiat,  without  prejudice  in  any  manner 
to  their  right  and  claim  to  and  upon  the  proceeds  afore- 
said. Whereupon  the  Court,  having  fully  heard  and  con- 
sidered the  proofs  and  allegations  of  the  parties,  and 
the  arguments  of  counsel  for  the  petitioners,  in  support 
of  the  petition,  and  for  the  assignees  against  it,  hath 
ordered,  adjudged,  and  decreed,  that  the  petitioners  shall 
be  at  liberty  to  go  in  under  the  fiat  and  prove  their  said 
debt  against  the  estate  of  the  said  bankrupts,  without 
prejudice  in  any  manner  to  their  right  and  claim  upon 
the  proceeds  of  the  said  cotton,  and  that  the  Commis- 
sioners in  the  said  fiat  shall  receive  and  admit  such  proof 
accordingly.  The  counsel  for  the  assignees  insist,  that 
the  said  order  and  decree  is  erroneous,  and  contrary  to 
equity,  in  this,  that  the  petitioners  ought  not  to  be  al- 
lowed to  prove  a  debt  to  the  full  amount  of  the  said  bills, 
bnt  for  so  much  only,  as  may  remain  due  thereon  after 
deducting  the  proceeds  in  question. 

Approved  and  certified  by  me, 

J.  Cross,  J. 
Order, 

Let  this  special  case  be  awarded,  and  let  the  appel- 
lants have  a  transcript  thereof,  to  be  carried  into  the 
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1 838.       Court  of  Appeal,  and  returned  with  its  judgment  thereon^ 


£z  parte      authenticated  by  the  proper  officer,  if  that  Court  shall  so 

and  a^her.     ^^ink  fit. 

Sir  John  Cross. — The  counsel  for  the  appellants  has 
objected  to  this  case,  because  it  does  not  set  forth,  in  de- 
tail, certain  letters  and  oral  proofs  adduced  on  the  hearing 
of  the  petition,  showing  how  the  debt  in  question  was  con- 
tracted, and  how  it  was  charged  on  the  fund  therein  men- 
tioned ;  all  which  are  inserted  at  great  length  in  the  case 
he  has  submitted  to  roe  for  approval.  And,  in  answer  to 
my  inquiries  as  to  the  grounds  of  appeal,  he  has  protested 
against  being  called  upon  to  state  them,  and  insisted 
that  an  appellant  is  intitled,  ex  debitojusticuB,  to  have  a 
special  case  certified  and  approved  by  one  of  the  Judges, 
without  giving  him  any  intimation  of  the  objections  to 
the  judgment.  As  I  cannot  concur  with  the  learned 
counsel  on  either  of  these  points,  and  as  they  have  often 
before  occasioned  much  difficulty  in  the  settlement  of 
special  cases,  to  which  the  Judges  are  desirous  to  give 
every  proper  facility,  I  feel  it  to  be  my  duty  to  explain 
the  reasons  for  my  opinion  respecting  them.  Before 
the  establishment  of  this  Court,  it  was  the  practice, 
when  parties  were  dissatisfied  with  the  determination  of 
the  Vice-Chancellor,  to  obtain  a  revisal  of  it  by  the  Lord 
Chancellor ;  and  this  was  usually  called  an  appeal,  al- 
though it  was,  in  a  legal  sense,  only  a  rehearing,  by  the 
same  Court,  of  all  the  same  matters,  whether  of  law^ 
equity,  or  fact  But  the  legislature  has  made  an  essen- 
tial change  in  this  respect ;  which,  however,  appears  to 
me  not  to  be  sufficiently  attended  to,  especially  by  those 
most  familiar  with  the  former  practice.  This  Court  is  a 
distinct  Court  of  judicature;  and  an  appeal  lies  from 
hence,  as  from  every  other  Court  in  the  realm,  except 
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that  of  ultimate  appeal.  And  the  act  (1  Will.  4.  c.  56« 
8.  3.)  directs^  that  the  appeal  from  this  Court  shall  be  on 
matters  of  law  and  equity  only,  and  on  a  special  case, 
approved  and  certified  by  one  of  the  Judges,  whose  de- 
termination,  on  the  settlement  of  such  case,  shall  be 
final  and  conclusive.  It  appears  to  me,  therefore,  that 
the  adjudication  of  this  Court,  on  all  matters  of  fact,  is 
final  and  conclusive,  unless  reviewed  by  the  Court  itself, 
on  a  re-hearing ;  and  that  a  special  case,  like  a  special 
verdict,  should  state  only  the  facts  found,  and  not  the 
evidence  by  yrhich  such  facts  were  proved.  This  dis- 
tinction  between  facts  and  evidence  is  familiar  to  all,  who 
are  conversant  with  the  business  of  the  Courts  of  Common 
Law ;  but  it  is  not  of  such  frequent  occurrence  in  the 
Courts  of  Equity.  It  is,  however,  well  established  there, 
in  the  case  of  a  bill  of  review,  which  is  allowed  on 
matters  of  law  and  equity  only,  arising  on  the  facts  stated 
in  the  decree,  with  one  exception,  not  material  to  the 
present  purpose.  Such  are  my  reasons,  for  thinking  that 
a  special  case  ought  not  to  state  any  evidence  of  facts, 
whether;  oral,  or  documentary.  And  as  to  setting  forth 
therein  the  grounds  of  appeal,  I  am  of  opinion,  that  I 
cannot  properly  approve  any  special  case,  in  which  it 
does  not  appear  that  the  appeal  is  on  some  matter  of 
law  or  equity,  and  not  on  any  conclusion  or  inference  of 
tad,  nor  on  any  latent  matter,  on  which  this  Court  has 
not  been  called  upon  to  adjudicate.  For  the  Court  of 
Error  would  then,  in  effect,  be  required,  not  to  exercise 
an  appellate,  but  an  original,  jurisdiction  over  questions, 
on  which  no  previous  judgment  had  been  passed.  On 
the  other  hand,  the  counsel  for  the  petitioners  has  ob- 
jected altogether  to  the  allowance  of  any  special  case, 
alleging,  that  the  appeal  has  not  been  lodged,  pursuant 
to  the  32d  section  of  the  act,  within  a  month  after  the 
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1838.        determination  of  this  Court.     But  I  am  of  opinion,  tliat  it 
^^P^g      belongs  to  the  Court  of  Appeal  to  determine,  whether  it 
a  d  "^*^       comes  regularly  there,  and  in  due  time ;  and  that  that  b 
a  question,  of  which  I  cannot  properly  take  judicial  cog- 
nizance. 


v^ettm'miter,       Ex  parte  Chapple. — In  the  matter  of  Philip  Gans. 

April  19  1838,  '^ 

dol^woflbiu    This  was  a  petition  of  the  assignees,  praying  that 

Jrrworeli'  ^^°  P^^^*^  ^^^  ^^  ®"™  ^^  ^  1,466/.,  and  1  ISiL,  on  various 
falls  due,  notice  bJHs  of  exchange,  might  be  expunged,  on  two  grounds; 
if  occurring  be-  first,  that  the  bankrupt,  who  bad  drawn  and  indorsed 

fore  the  choice 

of  assignees,      the  bills,  on  which  the  proofs  were  made,  had  acted 

mast  be  given  ^i        i 

to  the  bankrupt;  merely  as  the  agent  of  another  firm;  and,  secondly,  that 

choice,  to  the     no  notice  of  the  dishonour  of  the  bills  had  been  given, 

enabie^he         either  to  the  bankrupt,  or  the  assignees.     The  question 

o  er  0  prove.  ^^  ^g^j^^jy  ^^g  ^q^  established  by  the  petitioners ;  and 

they  rested  their  case  upon  the  want  of  notice  of  dis- 
honour. It  appeared,  that  some  of  the  bills  fell  due  and 
were  dishonoured,  between  the  adjudication  of  the  bank- 
ruptcy and  the  choice  of  assignees,  and  that  others  fell 
due  after  the  choice. 

Mr.  SwanstaUf  and  Mr.  Archbold,  appeared  in  sup- 
port of  the  petition,  and  contended,  that  the  omission  to 
give  notice  of  dishonour  was  fatal  to  the  proof. 

Mr.  J.  Russell,  and  Mr.  Bctcon,  contra.  No  objection 
was  made  to  the  proof,  on  the  ground  of  want  of  notice, 
before  the  Commissioner;  and  therefore  it  cannot  now 
be  entertained  by  the  Court.  And  now  the  only  evi- 
dence in  support  of  the  objection,  as  to  want  of  noticei 
is,  the  affidavit  of  a  clerk,  who  swears  that  he  believes  no 
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notice  was  given;  but  this  is  met  by  the  affidavit  of  Mr.        ISS8, 
WaoUey,  who  swears  that  he  believes  notice  was  given.       £,  ^^^ 
Some  of  the  bills  did  not  become  due  until  after  the      Cbappi.e. 
bankruptcy;  as  to  these  no  notice  was  necessary;  or,  at 
least,  the  quention  of  notice  under  these  circumstances 
has  never  yet  been  decided  (a). 

Mr.  Swanston  was  not  called  on  to  reply. 

Erskine,  C.  J. — In  this  case  the  bankrupt  is  the  in- 
dorser  of  several  bills  of  exchange ;  in  respect  of  which  his 
estate  has  not  derived  any  benefit.  It  is  incumbent  on 
the  Court,  therefore,  to  scrutinize  the  legal  rights  of  the 
holder,  who  now  claims  to  prove  these  bills  against  the 
bankrupt's  estate.  The  question,  as  to  the  agency  of 
the  bankrupt,  appears  to  be  in  favour  of  the  respondent; 
and  be  might  have  proved  on  these  bills  against  the 
bankrupt's  estate,  if  he  had  given  proper  notice  of  their 
dishonour;  but  the  proofs  must  be  expunged,  for  want  of 
any  evidence  that  such  notice  was  given,  either  to  the 
bankrupt, -or  the  assignees.  The  decision  of  the  Court 
will  not,  however,  prevent  the  bill- holder  from  going 
again  before  the  Commissioner,  if  he  can  establish  the 
fiu:t,  that  notice  was  given.  It  has  been  contended,  that 
the  objection  of  want  of  notice  cannot  now  be  taken,  as 

(a)  In  Ex  parts  Smith,  3  Brown,  1,  Lord  Thurlow  held,  that  in  the  case 
of  a  banknipt  drawer  or  indorser,  it  was  not  necessary  for  the  holder  of  a 
UU  to  give  notice  of  its  dishonour  either  to  the  bankrupt  or  his  assignees. 
In  Rhoda  v.  ProeUn;  4  B.  &  C.  517,  the  Court  of  King's  Bench  decided, 
that  when  the  house  of  the  bankrupt  drawer  of  a  bill  was  kept  open  by  an 
agent  of  his  assignees,  there  notice  was  essential.  In  Ex  parte  Moline,  19 
Vet.  216,  Lord  Eldon  held,  that  notice  given  to  a  bankrupt  drawer,  before 
the  choice  of  assignees,  was  sufficient  notice,  to  entitle  the  holder  to  prove. 
And  in  Ex  parte  Johnton,  3  Deac.  &  C.  433,  this  Court  held,  that  the  holder 
was  bound  to  use  due  diligence  in  giving  notice  to  the  bankrupt,  or  his 
assignees.    And  see  1  Deac.  B.  L.  244. 
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1838.        it  was  not  raised  before  the  Commissioner;  but  an  omis- 

Rx  ne  ^^^^  ^  ^^^^  ^"  objection  before  the  Commissioner^  does 
Chapplx.  not  prevent  its  being  taken  here;  for  petitions  to  this 
Court,  from  a  decision  of  the  Commissioner,  are  not  to 
be  considered  as  appeals  from  an  inferior  Court.  A 
case  heard  here  on  such  a  petition  is,  as  to  the  merits, 
just  as  if  discussed  for  the  first  time. 

Sir  John  Cross. — The  inclination  of  my  opinion  is  in 
favour  of  the  respondents,  as  to  the  question  of  agency. 
But  I  think  the  want  of  notice  of  the  dishonour  of  the 
bills  is  a  fatal  objection  to  the  proof,  and  that  on  this 
ground  the  proof  must  be  expunged. 

Sir  George  Rose. — The  principles,  on  which  the 
right  of  proof  is  founded  on  a  bill  of  exchange  under  a 
fiat  in  bankruptcy,  are  precisely  those  which  regulate 
the  right  to  recover  on  the  bill  in  an  action  at  law;  and 
the  same  facts  must  be  established  in  evidence.  With 
regard  to  the  question  of  agency,  if  the  allegations  con- 
tained in  the  petition  had  been  supported  by  the  evi- 
dence, I  think  the  proofs  would  have  been  invalid,  on 
that  ground;  but  the  evidence  shows  a  difierent  state 
of  things ;  from  which  we  may  collect,  that  there  was  a 
sufficient  consideration  to  support  the  proof.  The 
Court,  therefore,  cannot  expunge  the  proof,  on  that 
ground.  Then,  all  that  is  further  required  is  evidence 
of  notice  of  dishonour  of  the  bills ;  on  which  point  this 
Court  requires  the  same  evidence,  as  would  be  necessary 
in  an  action  at  law.  As  no  such  evidence  has  been 
adduced,  the  proofs  must  be  expunged,  except  as  to  the 
bill  for  149 IZ.  This  is  certainly  a  case,  in  which  the 
strictest  rules  that  govern  the  right  of  proof  should  be 
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adhered  to;  as  the  bankrupt's  estate  has  received  no  1838. 

benefit  firom  these  bills.    The  respondent,  however,  may  ^^    ^^^ 

go  again  before  the  Commissioner ;  if  he  can  establish  Chapple. 
the  fact  of  notice. 

Ordered,  that  the  proofs  should  be  expunged,  ex- 
cept as  to  the  bill  for  4dH.,  and  that  each  party 
should  pay  their  own  costs. 


Ex  parte  Sidebotham. — In  the  matter  of  Clarke.         Wtttmi$uur, 

Afnil  20. 1838. 

IHIS  petition  was  called  on  a  few  days  back,  when  ^^' •  petitioo 

it  ordered  to  be 

the  petitioner's  counsel,  finding  he  could  not  support  his  dUmiased  with 

costs,  because 

case,  declined  to  open  the  petidon;  upon  which  it  was  the  petitioner 

,        1  .     «       I*      •        i       •  1  .  dechnes  to  open 

ordered  to  be  dismissed,  with  costs.  it,theCoartwiU 

not,  on  a  sabse- 
qvent  day,  en- 
Mr.  Anderdon.  on  behalf  of  the  petitioner,  now  applied  ^^fj*"  >n  ^^pp'i- 

*  '  *  *  cation  from  bim, 

to  the  Court  to  vary  the  terms  of  the  order,  by  excluding  ^?  exclude  from 

•^  '     ^  o  the  allowance 

the  costs  of  the  affidavits  filed  by  the  respondents  in  oppo-  of  cosu  certain 

^  ^  ^^      aflSdavits  of  the 

sition ;  on  the  ground,  that  as  they  were  only  filed  the  day  respondeot ,  on 

the  ground  that 

before  the  petition  was  called  on  for  hearing,  they  could  they  were  filed 
not  have  been  read.     [Sir  George  Rose,    The  Court  read.    If  the 
amnot  vary  an  Order  drawn  up.    There  n,u8t  be  a  peti-  t^X 
tion  for  rehearing.]    The  Court  has  equal  power  to  vary  J^o*Ms  Mti-" 
an  Order  when  drawn  up,  as  if  it  was  merely  in  minutes.  Jikethe^oWec^ 
Besides,  it  was  drawn  up  in  our  absence,  and  we  had  no  5?",?*  *°  ^***" 

'  '^  '  disallowance. 

notice  to  attend  to  settle  the  minutes.  [Erskine^  C.  J. 
When  a  petition  is  dismissed  with  costs,  the  Ordefr  is 
considered  so  simple,  that  no  minutes  are  drawn  up ;  and 
therefore  it  would  be  idle,  to  give  any  notice  to  attend  to 
settle  them.]     In  that  case,  the  Court  ought  now  to  treat 
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1888.        ^^  Order,  as  if  it  was  in  minutes.    As  the  affidavits 


Ex  parte  could  not  have  been  read,  if  the  petition  had  been  heard, 
the  object  of  the  present  application  is,  to  strike  out  of 
the  Order  the  words  ''  upon  hearing  the  affidavits  in  op- 
position thereto.** 

Mr.  Twiss,  contra.  The  petitioner  has  no  right  to 
say  that  our  affidavits  could  not  be  read,  when  he  re- 
fused to  open  his  petition. 

Erskine,  C.  J. — This  is  a  mere  question  of  practice. 
It  appears,  that  on  the  dismissal  of  a  petition  with  costs, 
it  is  ususl  to  insert  in  the  Order  the  words  '^  on  hearing 
the  affidavits  in  opposition,"  provided  they  are  61ed. 
Now  a  petitioner,  by  not  opening  his  petition,  cannot 
prevent  the  respondent  from  having  the  cosU  of  his 
affidavits.  If  the  affidavits  are  not  filed  in  time  to  en- 
title them  to  be  read,  the  petitioner  must  open  his  pe- 
tition, in  order  to  take  the  objection.  The  Order  here 
appears  to  be  in  the  usual  form ;  and  the  rule  is,  that 
when  a  petition  is  dismissed  with  costs,  all  affidavits  filed 
are  included.  If  a  petitioner  thinks  that  any  affidavits 
should  be  excluded,  he  should  open  the  petition,  and 
call  the  attention  of  the  Court  to  the  factf  when  a  special 
Order  would  be  made,  excluding  such  affidavits  as  were 
not  filed  in  time.  The  petitioner  may  still  apply  for  a 
rehearing,  if  he  thinks  it  worth  his  while. 

The  other  Judges  concurring, 

Motion  refused,  with  costs. 
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1888. 

Anonymous.  „. 

WMtmimterf 
T^jf  ,  ,  April  20,  1838. 

jyiR.  MONTAGU  applied  to  the  Court  to  know  Praciiceasto 
what  the  practice  was,  upon  a  reference  to  the  Registrar  Re^g"^"^  „- 
to  appoint  a  trustee, — whether  it  was  necessary,  after  the  f**"'  °°  "  "*" 

**  '  •"  fereoce  to  ap- 

Registrar  had  made  his  report,  to  move  that  it  should  be  P°*°'  *  trustee. 
confirmed. 


Erskine,  C.  J.,  after  consulting  Mr.  Barber ^  the  Re- 
gistrar^ said,  that  where  the  Order  was  simply  that  the 
R^strar  should  appoint  a  trustee,  it  was  not  necessary 
to  move  that  his  appointment  should  be  confirmed ;  but 
it  was  otherwise,  when  the  Order  was  that  the  Registrar 
should  select  a  trustee,  and  report  his  nomination  to  the 
Court. 


Ex  parte  John  Barnbs. — In  the  matter  of  William 

Medley,  and  Arthur  Ouvry  Medley.  Weitmm$ter, 

.4p»ii  21,  1838. 

This  was  the  petition  of  a  legal  mortgagee,  praying  A  legal  mortga- 
gee obtaioed  the 

that  the  assignees  might  be  ordered  to  pay  over  to  him  usual  order  for 

the  proceeds  of  the  sale  of  certain  crops  of  hay  and  clo-  perty ;  previous 

ver  from  the  mortgaged  lands,  under  the  following  cir-  a*Jrenged  IL^" 

cumstances  ^'^®*"  himself 

The  mortgaged  estate  was  conveyed  by  W,  Medley  to  °u^*'.l'\J'  *** 
the  petitioner  by  indentures  of  lease  and  release,  dated  P^^^ed  in  the 

'  ''  same  situation 

respectively  the  13th  and  14th  October  18^,  and  the  as  if  he  bad 

given  notice  to 

15th  and  16th  April  1830,  subject  to  redemption   on  the  tenants :~ 
payment  by  W.  Medley  of  the  several  sums  of  15,000/.  mortgagee  was, 

1  •  ^  ^w^A »        •  1    •  A  A       I        '         under  these  cir- 

and  13,000i.,  with  interest  at  4  per  cent     At  the  time  cumstances, 

entitled  to  the 
crops  growing  on  the  estate  at  the  time  of  the  order  of  sale. 
Qtuere,  Whether,  in  the  absence  of  any  such  arrangement,  the  mortgagee  is  not  entitled  to 
have  the  estate  sold,  in  the  tame  condition,  as  it  stands  at  the  date  of  the  order  for  sale. 
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1838.  of  the  issuing  of  the  fiat,  on  the  Slst  January  1837, 
Ex  parte  there  was  due  to  the  petitioner  on  the  mortgage  the  prin- 
Barnxs.  gjpi^i  gym  Qf  25,000/.,  besides  interest ;  part  of  the  mort- 
gaged estate  being  then  in  the  possession  of  W.  Medley^ 
and  the  remainder  being  let  to  tenants.  On  the  12th 
April  1837,  the  solicitor  of  the  petitioner  wrote  the  fol- 
lowing letter  to  the  solicitors  to  the  assignees : 

"  Re  Medley. 
^  Gentlemen, 

*'  We  have  been  expecting  to  hear  from  you  on  the  subject 
of  the  estate  at  Iver  in  mortgage  to  Mr.  Bamet,  We  think  arrange- 
menta  should  be  made  for  the  sale,  and  we  propose  Mr.  Geo.  Robint 
as  the  auctioneer,  who  would  be  able  to  advise  as  to  the  propriety  of 
accepting  Mr.  Whittingt<m*B  offer  for  a  part  of  the  estate  tiU  Michael- 
mas, or  for  a  term.  If  the  estate  be  not  let,  some  one  ought  to  be  put 
into  possession  to  take  care  of  it,  which  we  will  do,  unless  there  be 
some  one  already  there.  We  have  no  wish  to  interfere,  as  we  have 
already  stated  to  you,  unnecessarily  with  respect  to  this  property ;  but, 
to  justify  our  non-interference,  we  must  request  to  be  fitvoured  with  a 
letter  from  the  assignees,  or  from  you  on  their  behalf,  agreeing  that 
Mr.  Barnes  shall  be  entitled  to  the  arrears  of  rent  due  at  the  bank- 
ruptcy, or  subsequently  to  accrue.  We  shall  be  obliged  by  an  inune- 
diate  answer,  as  we  understand  that  at  this  time  of  the  year  a  little 
delay  may  occasion  considerable  damage. 

«  We  are,  &c. 
**  Messrs.  Jonet  &  Ward.  Amory  &  CoUt." 

On  the  19th  April  Messrs.  Amory  &  Coles  attended 
by  appointment  a  meeting  of  the  assignees  and  their  so- 
licitors, and  discussed  the  proposed  sale  of  the  estate, 
and  the  right  to  the  rent  due,  which  the  assignees  then 
claimed,  on  the  ground  that  there  was  not  half  a  year's 
interest  due  at  Lady-day ;  when  it  was  agreed  verbally, 
that  the  petitioner  was  to  be  in  the  same  situation,  as  if 
he  had  given  notice  to  the  tenants  on  the  10th  March. 
After  this  meeting,  the  solicitors  to  the  assignees  wrote 
to  Messrs.  Amory  &  Coles  as  follows : 
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<<  lU  Medley. 
•<  GentlemeD,  19th  April  1387. 

"  The  asrigneefl,  after  you  left  their  meeting  this  morning, 
determined  on  the  sale  of  the  Iyer  estate  in  mortgage,  and  to  employ 
an  auctioneer  in  the  neighbourhood,  and  I  have  named  Mr.  Murray  of 
Uzbridge.  With  reference  to  our  conversation  this  morning,  as  it 
may  be  satis&ctory  to  you,  we  h^  to  say,  that  so  far  as  the  assignees 
are  concerned,  you  are  not  to  be  prejudiced  by  our  verbal  communi- 
cation on  the  subject  of  the  rent  of  the  estate,  and  shall  be  placed  in 
the  same  situation,  as  if  you  had  given  notice  to  the  tenants  immedi- 
ately after  our  interview  of  the  10th  ultimo,  supposing  you  then  had  a 
ngfat^  when  no  interest  was  due  to  your  dient,  to  give  such  notice. 

"  We  are,  &c. 

"  Joficf  &  Ward:* 

On  the  3d  June  ISS?,  the  Commissioner  made  the 
common  order  for  the  sale  of  the  mortgaged  property. 
On  the  9th  June  the  petitioner  obtained  an  order  for 
leave  to  bid  at  the  sale  of  the  estate.  On  the  23rd  June 
the  auctioneer,  by  the  direction  of  the  assignees,  and 
with  the  concurrence  of  the  petitioner,  sold  the  grass 
and  clover  on  the  land,  after  which  he  sent  the  following 
letter  to  the  solicitors  of  the  petitioner : 

<<  Uzbridge,  June  23d  1837. 
"  Crentlemen, 

<'  I  this  day  sold  by  auction  about  sixty-nine  acres  of  grass 
and  dover  upon  the  estate  at  Tver,  and  if  it  holds  out  near  the  quanti* 
ties  stated  in  the  tenier,  you  will  have  to  receive  at  least  220/.,  after 
dedncting  the  expense  of  selling. 

«  I  am,  &c. 

"  W.  Murray." 


1838. 


Ex  parte 
Barnbs. 


The  proceeds  of  the  sale,  however,  did  not  realize 
more  than  136/.  Os.  4icL,  which  sum  being  claimed  by 
the  assignees,  the  auctioneer  paid  over  the  amount  to  the 
official  assignee.  On  the  3d  July  1837  the  estate  was 
sold,  when  the  petitioner  became  the  purchaser  for  the 
sum  of  15j,a00/. 

VOL.  m  Q 


Baems0. 


226  CASES  IN  BANKRUPTCY- 

1838.  Mr.  Swanstouy  and  Mr.  Heathfield,  in  support  of  the 

£x  parte  petition.  The  petitioner  is  clearly  entitled  to  the  rents 
and  profits  of  this  estate,  independently  of  any  agree- 
ment respecting  them.  But  the  letters,  that  passed  be* 
tween  the  solicitors  of  the  petitioner  and  the  assignees, 
amount  to  a  virtual  agreement  that  the  petitioner  should 
have  the  same  right,  as  if  he  had  given  notice  to  the  te- 
nants of  the  estate  on  the  10th  March. 

Mr.  Surge,  and  Mr.  Bacon,  cantrct.  The  mortgagee 
is  not  entitled  to  the  crops,  or  their  proceeds,  as  he  did 
not  take  possession  of  the  estate  before  the  bankruptcy ; 
Ex  parte  Temple  {a).  [Erskine,  C.J.  Is  not  a  legal 
mortgagee  entitled  to  the  same  right,  in  this  instance,  as 
an  equitable  mortgagee  ?]  The  observations  of  Sir  John 
Leach  in  JEx  parte  Temple,  are  not  of  such  little  impor- 
tance, as  to  induce  this  Court  to  overrule  them.  Until 
the  mortgagee  enters,  the  mortgagor  is  quasi  tenant  to 
the  mortgagee.  The  order  of  sale  is  not  to  be  treated 
like  an  entry  of  the  mortgagee.  In  Ex  parte  Temple 
Sir  John  Leach  says,  that  the  mortgagee  is  not  entitled 
to  emblements,  where  the  growing  crops  have  been  car- 
ried off  by  the  mortgagor  before  the  mortgagee  obtains 
possession,  and  between  the  time  of  his  demand  and  the 
recovery  of  the  ][>ossession.     [Erskine,  C.  J.  The  reason 

■  

assigned  by  Sir  John  Leach,  in  the  latter  part  of  his 
judgment  in  that  case,  is  not  correct  in  law ;  for  it  has 
been  held  in  Hodgson  v.  Oascoyne{b),  that  a  mortgagor 
can  recover  the  emblements  after  a  judgment  in  ejectment, 
if  they  are  sold,  or  seized,  subsequent  to  the  day  of  the 
demise  laid  in  the  declaration.]  That  case  is  certainly 
referred  to  by  the  reporters,  in  a  note  on  the  judgment  of 

(a)  1  G.  &  J.  216.  .  (b)  5  B.  &  AU.  88. 
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Sir  John  Leach.     But  what  we  contend  for  in  the  pre-        1888. 
sent  case  is,  that  the  order  of  the  Commissioner  for  the      ^^  p„^ 
sale  of  the  property  is  not  equiTalent  to  an  entry.     This       B^^NEi. 
was  expressly  decided  by  this  Court  in  Ex  parte  Liv- 
ing {a),  where  the  Court  drew  this  distinction  between 
the  rights  of  a  legal,  and  an  equitable,  mortgagee :   '^  An 
equitable  mortgagee/*  it  is  there  said,  '^  cannot  enter  on 
the  premises,  and  is  therefore  obliged  to  apply  for  the 
interposition  of  this  Court  to  direct  a  sale ;  and  he  is 
held  to  be  entitled  to  the  rent,  from  the  time  of  the  order 
for  sale;  because  he  might  then  have  a  receiver  appointed 
the  moment  he  asked  it ;  and  the  order  for  sale  therefore 
is  considered  as  equivalent  to  the  appointment  of  a  re- 
ceiver.   But  a  legal  mortgagee  can  enter,  if  be  chooses, 
immediately  on  the  forfeiture,  and  must  stand  on  his 
legal  right;  he  has  already  sufficient  advantages  over 
the  other  creditors.*'    [JBlrsktnef  C.  J.  What  do  you  say 
to  the  agreement  by  letter  between  the  parties  ?]    That 
agreement  was  only  as  to  the  rents;  and  the  special 
mention  of  "  rents,"  without  in  any  manner  alluding  to 
the  "  crops,''  is  against  the  claim  of  the  petitioner* 
[Erskine,  C.  J.  The  question  is,  whether,  when  the  or- 
der for  sale  was  made,  the  estate  was  not  to  be  sold  in 
its  then  present  state,  with  the  crops  growing  on  it»  and 
as  they  then  stood.     In  Ex  parte  Living  the  rents  and 
profits  accrued  some  time  after  the  order  for  sale ;  that 
may  make  a  difierence.]     If  the  Court  will  look  at  the 
different  dates  in  this  case,  they  will  find  that  there  was 
ampie  time  for  the  petitioner  to  have  entered  on  the  pro- 
perty before  the  order  for  sale ;  for  the  fiat  was  issued 
on  the  81  st  January,  and  the  order  for  sale  was  not  made 
till  the  Sd  June.     On  the  9th  June  the  petitioner  ap- 

(a)  1  Deac.  1. 

eg 
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1888.  plied  for  leave  to  bid,  without  making  any  claim  to  the 
Ex  parte  growing  crops,  which  he  might  then  have  done.  A 
Bahnm.  jggij  mortgagee,  in  the  exercise  of  his  right  of  entry  on 
the  property,  can  do  what  an  equitable  mortgagee  can- 
not,— although  in  some  respects  an  equitable  mortgagee 
is  in  a  better  situation,  for  he  can  have  an  order  for 
sale,  while  a  legal  mortgagee  can  only  have  a  decree  for 
a  foreclosure. 

Mr.  Swanstan^  in  reply.  It  is  plain,  that  the  mort- 
gagee in  this  case,  from  certain  expressions  in  the  letters 
that  passed  between  the  two  solicitors,  must  have  claimed 
the  crops  themselves ;  for  in  the  letter  of  the  12th  April, 
the  solicitors  of  the  mortgagee  require  that  some  person 
should  be  immediately  put  into  possession  of  the  estate, 
to  take  care  of  it,  alleging,  that  at  that  time  of  the  year 
a  little  delay  might  occasion  considerable  damage.  And 
it  may  also  be  collected  from  the  correspondence,  that 
the  rights  of  the  mortgagee  were  not  to  be  prejudiced 
from  his  forbearing  to  enter  on  the  property,  or  interfere 
with  the  management  of  it  previous  to  the  actual  sale. 

Erskine,  C.  J. — The  question  to  be  decided  on  this 
petition  arises  under  very  peculiar  circumstances,  which 
do  not  bring  before  the  Court  the  general  question,  as  to 
the  rights  of  a  legal  mortgagee  to  the  crops  after  an  order 
for  sale,  but  merely  call  for  a  decision  of  the  case  on  its 
own  special  grounds.  When  the  order  for  sale  was 
made,  the  crops  were  upon  the  ground ;  the  sale  did  not 
take  place  immediately,  but  some  delay  took  place,  and 
a  correspondence  ensued  between  the  solicitors  of  the 
respective  parties,  from  which  it  appears,  that  it  was 
agreed  that  the  mortgagee  should  stand  in  the  same  po- 
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sition  as  if  be  had  taken  possession  of  the  property,  or        ISSS. 
given  notice  to  the  tenants.     This  agreement,  therefore,      £,  p^,^^ 
rendered  it  unnecessary  for  the  mortgagee  to  take  the       Baenm. 
usual  steps,  in  order  to  entitle  him  to  the  rents  and 
crops;  and,  at  the  same  time,  relieves  the  Court  from  ad- 
verting to  the  law  of  the  case.     But,  if  it  had  not  been 
for  Ex  parte  Living  (a),  I  should  have  entertained  very 
little  doubt  on  the  general  question,  namely,  that,  in  point 
of  law,  the  mortgagee  was  entitled  to  have  the  estate  sold 
in  the  same  condition,  as  it  stood  at  the  date  of  the  order 
of  sale.    When  a  mortgagee,  however,  as  in  the  present 
case,  gives  notice  to  the  assignees,  that  he  would  put 
some  man  in  possession  to  take  care  of  the  property,  if 
the  assignees  did  not,  this  affords  a  pretty  strong  pre- 
sumption that  the  estate  was  claimed  as  it  then  stood. 

Sir  John  Cross. — I  entirely  agree  with  his  Honor 
the  Chief  Judge.  This  case  stands  on  its  own  peculiar 
circumstances,  and  will  not  interfere  with  the  decision  in 
Ex  parte  Living.  The  estate  was  treated  by  the  mort- 
gagee as  an  available  property,  of  which  he  had  the 
right  to  immediate  possession.  Was  not  the  auctioneer 
selling,  in  .pursuance  of  an  order  which  the  mortgagee 
had  obtained,  and  acting,  therefore,  as  the  agent  of  the 
mortgagee?  It  is  clear  he  himself  thought  so;  for  when 
the  crops  were  sold,  he  vrrote  to  the  solicitors  of  the 
mortgagee,  informing  them  that  they  would  have  to  re- 
ceive a  certain  sum,  which  he  expected  would  be  realized 
from  the  sale ;  the  assignees  having  then  made  no  clum 
to  the  crops,  or  to  the  proceeds  of  the  sale  of  them.  It 
was,  in  my  opinion,  the  clear  understanding  of  the  parties, 
that  the  crops  were  to  be  considered,  as  well  as  the  land» 

(o)  1  Deac.  1. 
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the  property  of  the  mortgagee ;  and  we  ought  to  carry 
their  intention  into  effect  by  our  present  order. 

Sir  George  Rose. — The  case  of  JEs  parte  Living 
stands  upon  sound  principles  of  law.  The  present  case 
depends  upon  its  own  peculiar  circumstances ;  and  I  con- 
cur in  the  Order  proposed  to  be  made^  as  carrying  into 
effect  the  plain  intention  of  the  parties. 

Ordered  as  prayed ;  the  costs  of  the  petition  to 
come  out  of  the  proceeds,  and  the  costs  of  the 
assignees  out  of  the  bankrupt's  estate. 


Wiitminstir, 

Ajtril2\  and23, 

1838. 

It  is  of  coune, 
to  annul  a  fiat, 
with  costs,  for 
want  of  proae- 
cixtion,  on  the 
application  of 
the  bankrupt, 
unless  the  pe- 
titioning cre- 
ditor presents 
a  petition  for 
further  time  to 
open  it. 


Ex  parte  Jones. — In  the  matter  of  Jones. 

jTHIS  was  the  petition  of  the  bankrupt,  to  annul  the 
fiat,  on  the  ground  that  he  was  not  indebted  to  the  pe- 
titioning creditor,  and  that  the  time  had  gone  by  for 
opening  the  fiat. 

Mr.  Sturgeon,  for  the  petitioner. 

Mr.  Bethell,  contra.  The  delay  in  opening  the  fiat 
was  at  the  express  request  of  the  bankrupt,  who  has 
made  this  application,  in  direct  breach  of  an  engagement 
made  with  the  petitioning  creditor. 


Sir  George  Rose. — ^We  cannot  be  a  party  to  any  ar- 
rangement between  the  bankrupt  and  the  petitioning 
crediUnr. 


Erskine,  C.  J. — The  order  to  annul,  for  want  of  pro* 


CASES  IN  BANKRUPTCY.  2S1 

secution,  is  of  course>  unless   the  petitioning  creditor        1838. 
presents  a  cross  petition  for  leave  to  open  the  fiat;  not-      ^    ^ 
withstanding  the  time  for  opening  has  elapsed.     The        Jones. 
case,  however,  may  stand  over  for  a  few  days,  to  enable 
him  to  do  so,  if  he  thinks  proper. 

Mr.  Bethell  now  said,  that  no  cross  petition  was  pre-  April  23. 
sented  by  the  petitioning  creditor ;  but  that  if  the  Court 
annulled  the  fiat,  he  hoped  it  would  not  be  with  costs, 
the  bankrupt  not  being  entitled  to  costs,  as  of  course. 
The  petitioning  creditor  insists  on  the  validity  of  his 
debt. 

Erskine,  C.  J. — On  a  petition  to  annul,  for  want  of 
proceeding  to  adjudication,  it  is  irrelevant  matter,  to  al- 
lege that  there  is  no  petitioning  creditor's  debt;  for,  be- 
fore adjudication,  no  question  can  be  raised  with  respect 
to  the  petitioning  creditor's  debt.  Therefore,  so  much 
of  the  petition  as  relates  to  this  allegation  may  be  dis- 
missed, with  costs;  although  the  fiat  must  be  annulled, 
at  the  costs  of  the  petitioning  creditor. 

Sir  George  Rose. — It  should  be  distinctly  under- 
stood, that  if  a  petitioning  creditor  enters  into  any  ar- 
rangement with  the  bankrupt,  as  to  postponing  the  open- 
ing of  the  fiat,  it  is  at  the  peril  of  its  being  annulled, 
with  costs;  unless  the  arrangement  is  made  with  the 
concurrence  of  the  other  creditors. 

The  Court  finally  determined,  that  as  it  would  be 
difficult  to  separate  the  costs  of  so  much  of  the  petition 
as  related  to  the  petitioning  creditor's  debt,  and  so  much 
as  related  to  not  opening  the  fiat  in  time,  they  would  not 
give  any  costs  on  either  side. 
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1838. 


Ex  parte  Thomas  Booker. — In  the  matter  of  Joshua 

Wfttminster,  RaWLINS. 

Ayril  23,  1838. 

Where  one  of  jTHIS  was  the  petition  of  one  of  the  assignees  to  annul 

petiiiooedtoaD-  the  fiat,  on  the  ground  that  there  was  a  bad  petitioning 

the  groaod'o^**  Creditor's  debt,  and  that  the  act  of  bankruptcy  was  con- 

inhe'^li^^^  certed.     The  debt,  on  which  the  fiat  was  sued  out,  arose 

debt^'biube  ^"  ^  ^'^'"^  ^y  *  fading  establishment,  called  the  "  Tus- 

other  anigoee  ^^^^  Building  Company,"  which  was  not  incorporated  by 

prosecute  it ;  any  act  of  parliament.    The  bankrupt  was  a  shareholder 

the  Court  re-  "^ 

fused  10  annul     in  this  company,  and  the  petitioning  creditor  was  the 

the  fiaty  as  ano- 
ther peiiiioDiog  acting  agent  or  ofiicer.     The  petitioner  alleged,  that  it 

might  be  sab-  would  be  Unsafe  for  him  to  co-operate  in  the  working  of 
permitted  the  this  fiat;  as  he  should  be  unable  to  maintain  its  validity 
Sischaroed^from  '^"  ^"7  action  at  law,  that  might  be  deemecl  necessary  to 
liffnef  *lJi^n'*  ^®  brought  for  the  recovery  of  certain  property  of  the 
payment  of        bankrupt,  which  had  been  removed  from  his  house  the 

costs.  ' 

very  day  the  fiat  issued,  namely,  on  the  28th  November 
1837.  It  appeared,  however,  that  the  petitioner,  after 
being  chosen  assignee,  took  part  in  all  the  subsequent 
proceedings  under  the  fiat,  and  did  not  present  this  peti- 
tion until  the  9th  February  last,  which  was  after  the 
bankrupt  had  passed  his  last  examination. 


Mr.  Swanston,  and  Mr.  K.  Parker ,  in  support  of  the 
petition.  The  bankrupt,  being  one  of  the  shareholders 
in  this  company,  must  be  considered  a  partner  with  the 
other  shareholders ;  and  one  partner  cannot  sue  out  a 
fiat  against  another,  on  a  partnership  debt ;  Ex  parte 
Cfray{a).  Another  point  is,  that  there  was  no  act  of 
parliament  authorising  this  company  to  sue  by  one  of 

(a)  4Deac.&  C.778. 
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its  public  officers ;  and  even  if  there  were»  it  does  not 
follow,  that  because  a  public  officer  of  a  company  is  au- 
thorised to  sue,  he  is  therefore  authorised  to  take  out  a 
fiat ;  Guthrie  v.  Fish  (a). 
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1838. 


F.Z  parte 

BOOKIR. 


Mr.  Bethell,  for  the  petitioning  creditor.  The  present 
application  is  made  by  only  one  of  the  assignees,  and  it 
is  agunst  the  wishes  of  all  the  other  creditors.  The 
other  assignee  is  willing  to  prosecute  the  fiat  at  his  own 
risk.  But  the  Court  will  not,  in  any  case,  on  the  appli* 
cation  of  an  assignee,  annul  a  fiat,  without  an  undertak- 
ing to  sue  out  another  fiat.  In  Ex  parte  Graves  {b) 
Lord  Eldon  said,  that  an  application  of  this  nature 
should  be  watched  with  great  jealousy ;  and  though  he 
alludes  to  cases  where  assignees,  finding  they  could  not 
support  the  commission  by  the  act  of  bankruptcy  on  the 
proceedings,  have  procured  it  to  be  superseded,  yet  it 
was  for  the  purpose  of  a  new  commission  being  issued, 
upon  a  subsequent  act  of  bankruptcy.  In  the  present 
case,  the  petitioner  is  estopped  from  impeaching  the  va- 
lidity of  the  fiat;  for  be  was  a  party  to  various  proceed- 
ings under  it  after  he  was  chosen  assignee,  and  laid  by 
till  the  9th  February,  before  he  presented  this  petition. 

Mr.  Flaiher  appeared  for  the  other  assignee. 


Mr.  Swanston,  in  reply.  In  answer  to  the  statements 
of  the  other  side,  as  to  Lord  EldovL%  observations  upon 
applications  of  this  description,  I  recollect  that  Lord 
JSEdon  has  said,  it  was  the  first  duty  of  an  assignee,  to 
come  to  the  Court  for  advice  and  assistance,  when  he 
found  that  the  petitioning  creditor  could  not  support  a 

(a)  3  fi.  &  C.  178.  (6)  I  G.  &  J.  86. 
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1838.  commission.  It  so  happenSi  that  in  Ex  parte  Graves, 
Ex  parte  ^hich  has  been  cited  by  the  other  side,  the  assignees 
BooKBB.  ^gpg  aware  of  the  defect  in  the  ingredients  to  support 
the  commission,  before  they  were  chosen  assignees ; 
and  that  circumstance  induced  Lord  Eldon  to  remark, 
that  the  application  there  made  was  to  be  watched  with 
jealousy.  But  in  that  very  case  Lord  Eldon  says,  "  it 
is  the  first  duty  of  the  assignees  to  satisfy  themselves^ 
that  the  commission  is  well  founded."  I  deny  the  pro- 
position, that  an  assignee  cannot  come  to  supersede, 
without  offering  to  sue  out  another  fiat  Then,  as  to  the 
argument  of  the  petitioner  being  estopped  from  applying 
to  supersede  this  fiat, — will  the  Court,  on  the  ground  of 
personal  estoppel,  compel  an  individual  to  commit  an 
injustice,  by  prosecuting  a  fiat  that  is  clearly  invalid  ? 
Personal  estoppel  in  these  cases  only  applies  to  the  bank- 
rupt, who  has  acquiesced  in  the  proceedings  under  a  fiat, 
but  not  to  a  creditor,  or  the  assignees.  It  does  not  ap- 
ply to  the  case  of  an  officer  of  this  Court,  coming  to  the 
Court  to  complain  of  the  abuse  of  its  process. 

Erskine,  C.  J. — If  this  had  been  the  petition  of  the 
bankrupt,  or  a  creditor  other  than  an  assignee,  it  would 
have  been  the  duty  of  the  Court,  to  call  on  the  petition- 
ing creditor  to  support  the  fiat.  But  here  the  applica- 
tion is  made  by  one  only  of  the  assignees,  while  the 
other  assignee  makes  no  objection  whatever  to  the  va- 
lidity of  the  fiat.  The  alleged  defect  in  the  act  of  bank- 
ruptcy does  not  appear,  from  the  evidence,  to  be  sufficient 
to  call  on  the  Court  to  supersede  the  fiat.  It  is  con- 
tended, that  the  act  of  bankruptcy  was  concerted  ;  but, 
when  it  appears  from  the  evidence  in  the  case,  that  the 
bankrupt  was  insolvent,  and  kept  out  of  the  way,  the 
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Court  cannot  say  that  there  was  no  intention  on  his  part 
to  delay  his  creditors.  And  the  act  of  bankruptcy  would 
be  clearly  good^  if  set  up  by  any  other  petitioning  credi- 
tor upon  a  substituted  debt.  It  is  then  said,  there  is  no 
good  petitioning  creditor's  debt;  but  the  other  assignee 
is  willing  to  support  the  fiat;  and  a  debt  could  be  substi- 
tuted,  by  applying  to  another  creditor.  In  Ex  parte 
Graves  (a)  Lord  Eldon  said*  that  he  should  not  be  dis- 
posed to  fetvour  petitions  of  this  nature,  unless  it  be 
manifest,  that  the  assignees  have  done  all  in  their  power 
to  support  a  commission,  before  they  apply  to  supersede. 
But  here  the  assignee  has  taken  no  steps  whatever  to 
support  the  fiat,  by  applying  to  any  other  creditors  to 
substitute  a  debt;  but,  in  consequence  of  a  dispute  rela- 
tive to  the  appointment  of  a  solicitor,  has  made  it  his 
object  to  overturn  the  fiat,  not  wishing  to  do  his  duty  for 
the  benefit  of  the  estate.  In  a  case  of  the  doubtful  va- 
lidity of  a  fiat,  the  Court  has  no  wish  to  keep  an  assig- 
nee in  o£Sce,  against  his  will ;  and  it  would  be  right  to 
supersede,  if  there  was  no  other  way  of  allowing  him  to 
retire  and  avoid  the  difficulty.  But,  in  all  cases,  where 
an  assignee  complains  of  the  jeopardy  in  which  he  is 
placed,  he  can  be  relieved  firom  all  responsibility,  by  ap- 
plying to  be  removed;  and,  in  the  present  case,  the  other 
assignee  and  the  creditors  are  entitled  to  support  the 
fiat,  if  possible,  at  their  own  risk.  Then  comes  the 
question  of  costs.  If  Booker  had  been  ignorant  of  the 
fiicts — ^if  he  had  not  been  cognizant  of  the  defects  of  the 
fiat,  on  his  accepting  the  office  of  assignee,  then  the 
Court  would  have  relieved  him  from  paying  the  costs  of 
this  application.  But  here  the  assignee,  knowing  all  the 
circumstances  of  the  alleged  invalidity  of  the  fiat,  chose 

(a)  1  6.  &  J.  86. 


1838. 


Ex  paite 

BOOKEB. 
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1838.  to  take  upon  himself  the  office.  That  was  no  reason 
£x  parte  ^^7  ^^  should  be  retained,  but  it  is  a  good  reason  why 
BooKKH.      jjg  should  pay  the  costs  of  his  remoTal. 

Sir  John  Cross. — There  are  two  questions  which 
have  been  brought  before  the  Court  in  this  case,  1st,  as 
to  the  validity  of  the  act  of  bankruptcy;  2ndly,  as  to  the 
validity  of  the  petitioning  credi  tor's  debt.  I  say  nothing  as 
to  the  act  of  bankruptcy — there  is  conflicting  evidence 
on  that  point;  and  therefore  I  express  no  opinion  on 
the  subject.  As  to  the  petitioning  creditor's  debt,  how- 
ever, it  is  admitted  to  be  bad.  It  becomes  then  a  ques* 
tion  for  our  consideration,  whether  we  are  to  compel  a 
party  to  go  on  working  a  fiat,  that  is  decidedly  invalid. 
In  the  first  place,  let  us  inquire  a  little  into  the  right  of 
this  petitioner  to  apply  to  supersede,  under  these  circum- 
stances. The  petitioner,  it  appears,  is  a  creditor,  as  well 
as  an  assignee;  and  I  have  yet  to  learn,  that  he  is  to  be 
deprived  of  his  rights  of  a  creditor,  because  he  is  an  as- 
signee. It  is  proved,  that  the  solicitor  was  appointed  by 
the  consent  of  both  assignees.  It  does  not  appear,  that 
the  petitioner  had  any  knowledge  of  the  badness  of  the 
petitioning  creditor's  debt,  before  he  was  elected  an  as- 
signee; and,  that  being  a  question  of  law  as  well  as  of 
fact,  it  was  necessary  that  the  petitioner  should  have 
time  to  inquire  into  the  validity  of  it;  and  it  appears  to 
me,  that  two  months  is  not  an  unreasonable  time  for 
that  purpose.  I  can  discover  no  laches  or  misconduct 
on  the  part  of  the  petitioner,  to  prevent  him  firom 
making  this  application.  It  is  then  suggested,  that  it  is 
incumbent  on  the  assignee  to  go  in  quest  of  a  creditor, 
for  the  purpose  of  substituting  another  petitioning  credi- 
tor's debt.     But,  in  my  opinion,  it  is  no  part  of  the  duty 
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of  an  assignee^  to  go  in  search  of  a  creditor^  to  bolster  up        1 838. 
an  inyalid  fiat;  for  it  is  not  suggested  here^  that  the  pre-       ^-'^v^^ 

^  Ex  parte 

sent  fiat  is  a  good  one.  It  strikes  me^  that  the  best  Booker. 
Order  we  can  make  is,  to  supersede  this  fiat,  unless 
another  creditor  shall,  within  a  given  time,  come  in  and 
apply  to  substitute  another  debt.  According  to  the  doc- 
trine laid  down  in  Ex  parte  Graves,  it  is  the  duty  of  an 
assignee  to  dear  away  every  doubt  as  to  the  validity  of 
a  commission.  The  assignee,  in  this  case,  hatf  cleared 
away  every  doubt,  by  showing  that  the  petitioning  cre- 
ditor has  no  power  to  support  the  fiat.  It  seems  to  me, 
that  the  assignee  has  acted  right  in  all  respects,  and  in 
perfect  accordance  with  the  principles  of  Lord  JEldan's 
judgment  in  Ex  parte  Graves.  Then  as  to  the  costs— 
is  the  petitioner  to  be  at  the  costs  of  this  petition,  for 
doing  what  he  considered  his  duty,  in  pointing  out  the 
invalidity  of  the  fiat  to  the  Court?  And  is  the  other  as- 
signee, and  the  petitioning  creditor,  to  put  their  hands 
into  the  bankrupt's  pocket,  and  help  themselves  to  the 
costs,  at  the  expense  of  the  bankrupt's  creditors?  The 
other  assignee  revokes  the  appointment  of  the  solicitor 
to  the  fiat,  which  I  think  he  had  no  right  to  do,  without 
the  consent  of  the  petitioner;  and  he  then  appoints  the 
solicitor  of  the  petitioning  creditor  to  be  solicitor  to  the 
fiat;  a  proceeding,  which  appears  very  like  collusion  be- 
tween the  other  assignee  and  the  petitioning  creditor* 

Sir  George  Rose. — If  an  assignee  comes  bond  fide 
to  the  Court,  and  proves  that  there  is  no  trading,  or  no 
act  of  bankruptcy  committed  by  the  bankrupt,  it  would 
be  ridiculous,  of  course,  to  say,  that  under  these  cir- 
cumstances the  Court  would  support  a  fiat,  for  which 
there  would  be  no  foundation.     But  the  practice  has 
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1838.  always  been,  when  assignees  came  and  challenged  the 
£x  arte  validity  of  a  commission,  that  it  was  deemed  to  be  a 
Booker.  gujBScient  answer,  for  the  petitioning  creditor  to  tender  an 
issue,  or  an  inquiry,  to  be  taken  by  him  at  his  own 
hazard,  in  respect  to  the  validity  of  the  commission. 
In  the  present  case,  my  impression  is,  that  the  object  of 
the  assignee,  in  presenting  this  petition,  was  not  a  bon& 
fide  object,  and  that  his  real  motive  was,  not  to  call  for 
the  protection  of  the  Court,  but  to  take  advantage  of  a 
technical  defect  appearing  on  the  face  of  the  proceed- 
ings, for  the  purpose  of  superseding  the  fiat.  And  I 
think  this  is  not  a  case,  in  which  the  Court  ought  to  lend 
itself  to  the  views  of  the  petitioner.  If  the  petitioner 
chooses  to  take  an  Order  to  be  discharged  from  being 
assignee,  he  is  at  liberty  to  do  so,  at  his  own  costs,  not 
including,  however,  the  costs  of  this  petition. 

Mr.  Swanston,  wishing  for  time  to  consider  this  sug- 
gestion of  the  Court, 

The  Order  was,  that  the  petitioner  should  have  a 
week  to  consider,  whether  he  would  be  dis- 
charged from  the  office  of  assignee;  and  if  he  de- 
cided in  the  negative,  that  the  petition  should  be 
dismissed,  but  vnthout  any  costs  on  either  side. 


Wntminster,        Ex  parte  Briggs. — In  the  matter  of  Winchester. 

April  24. 1838.  '^ 

Sf**fi*?* wh'  ^  The  petitioner,  in  this  case,  was  solicitor  to  the  fiat, 
was  a  mortga-    ^^d  he  had  also  a  mortgage  on  the  bankrupt's  estate  for 

gee  of  the  bank-  °  °  ^ 

nipt's  estate, 

obtained  leave  to  bid  at  the  aale.    But  quare^  whether  he  can  have  leave  to  pnrchaae. 
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6OOO2.9  which  had  been  previously  mortgaged  to  Messrs.        1838. 
Coutis  &  Co.  for  20,000Z.    An  Order  having  been  ob-       ^^  -^^e 
tained  for  the  sale  of  the  estate,  Beioc*. 

Mr.  Montagu^  on  the  part  of  the  solicitor,  moved  for 
leave  to  bid  at  the  sale,  for  the  purpose  of  protecting  his 
private  interests,  as  mortgagee. 

Erskine,  C.  J. — I  doubt  whether  the  petitioner  can 
ask  for  such  an  Order.  I  think  an  application  of  this 
nature  has  been  refused,  when  made  by  the  solicitor  to 
the  fiat 

Mr.  Montagu  said,  the  sale  would  be  conducted  by 
Messrs.  CoutUf  solicitor. 

Sir  John  Cross. — ^The  object  of  bidding  is  to  pur- 
chase; and  that  would  be  irregular  in  the  solicitor. 

Sir  George  Rose.-^I  see  no  reason  why  the  peti- 
tioner might  not  protect  his  own  interests,  if  a  solicitor 
was  appointed  by  the  Commissioner  to  manage  the  sale. 

The  Court  finally  ordered,  that  the  petitioner  might 
be  at  liberty  to  tender  provisional  biddings,  for  the  pur- 
pose of  protecting  his  own  interests,  reserving  all  further 
considerations  until  after  the  sale;  and  that  the  Com- 
missioner should  nominate  a  solicitor  to  conduct  the 
sale. 
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1898. 


Wettmifuter,  Ex  parte  Welden. — In  the  matter  of  Welden. 

AprU20and24,  '^ 

1838. 

On  a  petition     X HIS  was  the  petition  of  the  bankrupt,  to  annul  the 
rupt  to  aoDttl,     fiat,  for  Want  of  a  sufficient  act  of  bankruptcy. 

for  want  of  an 
act  of  baok- 

MonSent  murt'       ^^'  Montogu,  and  Mr,  Girdlestone,  in  support  of  the 
StTv^/*'*'"*™"  petition,  called  on  the  respondent  to  establish  the  act  of 

Any  new  de.    bankruptcy. 

Kittions  taken  '^    '' 

fore  the  Com- 
miiaioiien,  upon 

a  reference  Mr.  Swangtoft,  and  Mr.  JBethell,  for  the  petitioning 

back  to  them  to 

review  the  ad-    creditor,  admitted  it  to  be  the  practice,  in  general,  for 

jodication,  will 

be  admiaaible  in  the  petitioning  creditor  to  prove  an  act  of  bankruptcy ; 

port  the  fia.       but  contended,  that  he  was  not  bound  to  do  so  in  the 

present  instance,  inasmuch  as  the  bankrupt  does  not  al- 
lege in  his  petition,  that  he  has  not  committed  an  act  of 
bankruptcy ;  but  merely  says,  that  there  is  no  act  of 
bankruptcy  on  the  proceedings. 


Erskime,  C.  J. — But  that  does  not  exonerate  the  pe- 
titioning creditor  from  the  obligation  of  proving  the  af- 
firmative. 

The  Court  then  desired  the  proceedings  to  be  handed 
in  for  their  inspection ;  but  they  were  not  forthcoming ; 
upon  which  the  Court  said,  that  the  assignees  were 
bound  to  produce  the  proceedings,  as  directed  by  the 
fiat  at  the  foot  of  the  petition  ;  and  as  they  had  not  done 
so,  the  petition  must  stand  over  for  that  purpose,  the 
assignees  paying  personally  the  costs  of  the  day,  unless 
they  can  show  a  valid  excuse  for  not  producing  the  pro- 
ceedings ;  in  which  case,  if  the  fiat  should  stand  good, 
they  might  make  a  special  application  to  be  allowed  the 
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costs  out  of  the  estate.    The  bankrupt  miist  not^  at  any        1838. 
rate,  bear  the  expense.  j.^    ^ 

Weldbn. 

Upon  the  petition  being  called  on  this  day^  and  the      April  24. 
proceedings  being  produced, 

Mr.  Swanston,  and  Mr.  Bethell,  contendedi  that  the 
statement  of  the  bankrupt,  in  his  own  petition,  showed 
ah  equivocal  act  of  bankruptcy. 

Mr.  TwuSf  for  the  assignees,  said,  they  found  they 
were  in  a  situation  of  difficulty,  and  wished  a  reference 
back  to  the  Commissioners  to  review  the  adjudication. 

Mr.  Montagu,  in  reply. 

Sir  George  Rose. — On  looking  at  the  deposition  of 
the  act  of  bankruptcy  on  the  proceedings,  it  does  not 
quite  establish  an  act  of  bankruptcy,  in  point  of  form ; 
as  the  deposition  does  not  go  quite  far  enough.  But» 
as  an  affidavit  has  been  made  of  another  act  of  bank- 
ruptcy, the  case  ought  to  go  back  to  the  Commissioners 
to  review  the  adjudication;  when  they  may  receive  fur- 
ther evidence  as  to  the  validity  of  any  act  of  bankruptcy. 
The  bankrupt  should  have  liberty  to  attend  before  the 
Commissioners,  and  will  be  entitled  to  his  costs. 

Sir  John  Cross  thought  there  was  no  necessity  for  a 
reference  to  the  Commissioners,  as  the  Court  might  itself 
hear  further  evidence  of  an  act  of  bankruptcy. 

Erskine,  C.  J. — Any  evidence,  which  this  Court  now 
receives  as  to  the  act  of  bankruptcy,  would  not  consti- 
VOL.  in  e 
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1888.  tute  part  of  the  proceedings,  and  therefore  would  not 
£x  parte  ^  evidence  in  support  of  the  fiat  elsewhere.  But  any 
new  depositions  taken  before  the  Commissioners  would 
be  such  evidence,  as  they  would  be  filed  with  the  pro- 
ceedings; and  therefore  it  seems  desirable,  that  the  matter 
should  go  back  to  the  Commissioners. 


Welden. 


The  Order  was,  that  the  Commissioners  should 
view  the  adjudication  as  to  the  act  of  bankruptcy^ 
the  petitioner  to  be  at  liberty  to  attend  such  in- 
quiry: That  all  parties  might  take  their  costs 
out  of  the  estate,  if  the  Commissioners  should 
find  an  act  of  bankruptcy  to  have  been  com- 
mitted ;  with  liberty  for  any  party  to  apply  to 
the  Court,  upon  the  result  of  the  inquiry  before 
the  Commissioners. 


Wtstmimter, 

coram        Ex  parte  John  Cutts. — In  the  matter  of  James  Goren. 

Ld,  Chancellor. 
-4pri/ 28, 1838. 

The  Court  of  1  HIS  was  an  appeal  to  the  Lord  Chancellor  from  the 
jurisdiction  to  decision  of  the  Court  of  Review  in  JEx  parte  Brettelly  (see 
cific  perfom-'     ^^'^*  P*  HI,)  On  the  following 

ance  of  a  con- 
tract against  a 

^^Xl^  Special  Case. 

place  under  the 

common  order        Qu  the  10th  June  1834,  a  fiat  in  bankruptcy  was 

made  by  that  '  '^    '^ 

Court,  on  the  issued  against  James  Goren.  under  which  he  was  de- 
petition  of  an 

equiuble  mort-  clared  a  bankrupt,  and  Edward  Edwards  was  appointed 

gagee. 

official  assignee,  and  John  Sowerby^  Lewis  Ctdntt,  and 
Jtf/tttf  Anderson,  were  chosen  by  the  creditors  to  be. 
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and  were  appointed,  assignees  of  the  bankrupt's  estate        I8d8. 
andefifects.  v^s-«^ 

Ex  parte 

On  the  ISth  July  1834,  Thmas  Brettell  and  Joseph  Cutts. 
PlatU  presented  a  petition  to  the  Court  of  Review  in 
the  matter  of  the  said  bankruptcy,  whereby,  after  stating 
the  several  matters  in  the  said  petition  contained,  and 
alleging  that  they  had  an  equitable  lien  by  way  of  mort- 
gage upon  the  manor  of  Chertsey  Bermond,  in  the 
county  of  Surrey,  which  was  part  of  the  said  bankrupt's 
estate,  for  the  sum  of  86762.  12«.,  they  prayed  the  said 
Court  to  declare  that  they  were  entitled  to  such  lien  by 
way  of  mortgage,  and  that  the  said  manor  might  be  sold 
before  the  Commissioner  named  in  the  said  fiat,  with  the 
usual  directions,  and  liberty  to  the  said  petitioners  to 
bid;  and  that  the  said  Commissioner  might  be  directed 
to  compute  what  was  due  to  the  said  petitioners  for 
principal  and  interest;  and  that  the  money  to  be  pro- 
duced by  such  sale  might,  after  payment  of  the  costs  of 
the  said  petition  and  sale,  be  paid  to  the  said  petitioners, 
and  applied  in  satisfaction,  so  far  as  the  same  would  ex* 
tend,  of  what  should  be  found  due  to  them  as  aforesaid, 
and  that  all  usual  and  proper  directions  might  be  given. 

By  an  Order  of  the  said  Court  of  Review,  made  in 
the  above  matter  on  the  ^th  July  1834,  upon  hearing 
the  sud  petition,  it  was  declared,  that  the  said  petition- 
ers were  equitable  mortgagees  of  the  said  manor,  with 
the  appurtenances;  and  it  was  ordered,  that  it  should  be 
referred  to  the  Commissioner  of  the  Court  of  Bank- 
ruptcy acting  in  the  prosecution  of  the  said  fiat,  to  take 
an  account  of  the  principal  and  interest  due  to  the  said 
petitioners;  and  that  the  said  manor,  with  its  rights, 
members,  and  appurtenances,  should  be  sold  before  the 
said  Commissioner,  of  which  due  notice  was  to  be  given 

r2 
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18S8.        in  the  London  Gazette,  and  such  other  public  papers  as 
^"^^^       he  should  think  fit;  and  that  such  sale  should  be  con- 

£z  parte 

Com.  ducted  by  the  creditors'  assignees  under  the  said  fiat; 
and  that  all  proper  parties  should  join  in  such  sale,  and 
in  the  conveyance  or  other  assurances  thereof  to  the 
purchaser,  as.  the  Commissioner  should  direct;  and  that 
the  money  to  arise  from  such  sale  should  be  applied,  in 
the  first  instance,  in  payment  of  the  expenses  attending 
the  said  sale,  and  the  proceedings  incident  thereto,  and 
of  the  costs  of  the  said  petitioners  and  the  said  assig- 
nees, and  then  in  payment  to  the  said  petitioners  of 
what  should  be  found  due  to  them  as  aforesaid;  and  the 
surplus  of  the  proceedings  should  be  paid  over  to  the 
official  assignee  under  the  said  fiat. 

In  pursuance  of  the  said  order,  and  after  notice  of 
the  sale  according  to  that  order,  the  said  manor  was,  on 
the  18th  September  1834,  put  up  for  sale  by  public  auc- 
tion, at  the  auction  mart  of  London,  subject  to  certain 
conditions  contained  in  a  printed  particular  then  and 
there  exhibited,  and  by  which  the  sale  was  stated  to  be 
*•  by  order  of  the  Court  of  Review  in  Bankruptcy;"  and 
by  the  third  of  such  conditions  it  was  provided,  that  the 
purchaser  should  pay  a  deposit,  in  the  proportion  of  152. 
per  cent,  of  the  purchase-money  into  the  hands  of  the 
auctioneer,  and  sign  an  agreement  for  payment  of  the  re- 
mainder to  the  vendors  on  the  18th  October  then  next, 
at  the  office  of  Mesers.  Burgoynes  and  Thruppf  the  soli- 
citors to  the  assignees,  at  which  time  and  place  the  pur- 
chase was  to  be  completed,  and  from  which  time  the 
purchaser  was  to  be  considered  entitled  to  the  rents  of  the 
manor,  the  vendors  taking  them  up  to  that  day,  and 
clearing  the  outgoings,  if  any,  up  to  that  period;  but 
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that,  in  case  from  any  cause  whatever,  the  purchase  1838. 
should  not  be  completed  on  the  18th  October,  the  pur-  ^^  ^^ 
chaser  should  pay  interest  to  the  vendors  on  the  balance  Cvtts. 
of  the  purchase  money  remaining  unpaid  (unless  the 
vendors  should  think  fit  to  annul  the  sale,  on  account 
of  the  nonpayment  of  such  purchase  money,)  after  the 
rate  of  57.  per  cent,  per  annum,  from  that  day  to  the 
time  the  purchase  should  be  actually  completed ;  and  by 
the  last  of  such  conditions  it  was  stipulated,  that  if  any 
mistake  were  made  in  the  description  of  the  premises,  or 
any  other  error  whatever  should  appear  in  the  particu- 
lars of  the  estate,  such  mistake  or  error  should  not 
vidate  or  annul  the  sale,  but  a  compensation  or  equiva- 
lent should  be  given  or  taken,  as  the  case  might  require, 
such  compensation  or  equivalent  to  be  settled  by  two 
referees,  or  their  umpire;  each  party,  within  ten  days 
after  the  discovery  of  the  error  by  either  party,  and 
notice  thereof  given  to  the  other  party,  to  appoint  one 
referee  by  writing;  and  in  case  either  party  should  neg- 
lect or  refuse  to  nominate  a  referee  within  the  time  ap- 
pointed, the  referee  of  the  other  party  alone  might  make 
a  final  and  binding  decision;  and  if  two  referees  were 
appointed,  they  should  nominate  an  umpire  before  they 
entered  upon  business;  and  the  decision  of  such  re- 
ferees or  umpire  (as  the  case  might  be)  should  be  final 
and  binding. 

Mr.  John  Cutts,  of  Witham,  in  the  county  of  Essex, 
solicitor,  was  the  highest  bidder  for,  and  declared  the 
purchaser  of,  the  manor  for  3600/.;  and  he  thereupon 
pad  the  sum  of  540Z.  to  the  auctioneer,  by  way  of  de- 
posit, and  signed  an  agreement  annexed  to  one  of  the 
said  printed  particulars  of  sale,  and  referring  thereto. 
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1838.        and  which  memorandum  was  in  the  words  and  figures, 
^^^^^^      or  to  the  purport  and  efiect  following  (that  is  to  say): — 

CUTTS. 

"  Memorandum.  —  I  hereby  acknowledge  to  have  pmtshased  the 
manor  of  Chertsey  Bermond,  as  described  in  the  annexed  particular, 
at  ihe  sum  of  3600/.;  and  having  paid  the  sum  of  540/.  as  a  deposit, 
and  in  part  payment  thereof  I  further  agree  to  pay  the  remainder  of 
the  said  purchase  money,  and  complete  my  contract  according  to  the 
conditions  of  sale;  and  I  bind  my  heirs,  executors,  administrators^  and 
assigns,  to  a  strict  fulfilment  of  the  same.  As  witness  my  hand,  this 
18th  day  of  September  1834." 

Soon  after  the  sale,  an  abstract  of  the  title  to  the 
manor  was  delivered  to  John  Cutts,  who  took  various 
objections  thereto,  which  the  solicitors  of  the  assignees, 
as  the  vendors,  answered,  but  with  which  answers  John 
Cutt,  was  dissatisfied;  and  many  communications,  and 
much  correspondence  and  discussion  took  place  between 
John  Cutts,  and  the  solicitors  of  the  vendors,  relative  to 
such  objections,  and  divers  conferences  were,  from  time 
to  time,  had  between  him  and  his  counsel,  and  the 
counsel  and  solicitors  of  the  vendors,  on  the  subject  of 
such  objections,  but  without  producing  any  satisfactory 
result. 

A  petition  was  lately  presented  to  the  Court  of  Review 
in  the  matter  of  the  bankruptcy  by  Thomas  Brettell, 
(who  has  survived  Joseph  Platts,)  and  the  said  Edward 
Edwards,  John  Sotoerby,  Lewis  Cubitt,  and  Julius  An- 
derson,  stating,  among  other  things,  the  facts  herein- 
before stated,  and  alleging  that  a  good  title  to  the  said 
manor  and  premises  had  been  long  since  made  and  ex- 
hibited to  John  Cutts,  except  only,  that  so  far  as  the 
actual  particulars  of  the  two  kinds  of  copyhold  proper- 
ties holden  of  the  manor  may,  in  number,  and  extent  or 
value,  fall  short  of  the  representation  of  the  said  parti- 


CUTTB. 


CASES  IN  BANKRUPTCY.  247 

cular  of  sale,  and  a  ground  for  compensation  thereby        18S8. 
arise;  that  the  last  named  petitioners  were,  and  had  been,      £^  ^^^ 
ready  and  willing  that  a  proper  compensation,  by  way  of 
abatement  or  deduction  from  or  out  of  the  said  purchase 
money,  should  be  made  to  John  Cutis,  as  provided  by 
the  conditions  of  sale;  and  thereby  praying  that  John 
Cutts  might  be  ordered  specifically  to  perform  the  said 
contract  of  purchase  entered  into  by  him,  and  to  pay  to 
Ae  petitioners,  or  to  such  of  them  as,  under  the  order  of 
the  25th  July  1834,  or  the  directions  given  in  pursuance 
thereof,  were  or  might  be  entitled  to  receive  the  same, 
the  sum  of  3,060Z.,  (balance  of  the  purchase  money  of 
3,600/.,)  with  interest  thereon  from  the  said  18th  October 
1834,  after  the  rate  of  51.  per  cent  per  annum,  subject 
to  the  deduction  or  allowance  of  such  (if  any)  compen- 
sation or  abatement  as,  in  the  judgment  of  the  Court, 
John  Cutts  might  be  justly  entitled  to;  the  petitioners 
ofi*ering,  on  such  payment  being  so  made,  to  account  to 
John  Cutts  for  the  profits  of  the  manor  accrued  and  re- 
ceived by  them  since  the  18th  October  1834,  and  to 
convey  the  manor  unto  John  Cutts,  or  as  he  might  direct, 
and  otherwise  generally  to  perform  the  contract,  so  far 
as  the  same  remained  on  their  part  to  be  performed; 
and  that,  if  necessary,  it  might  be  referred  to  the  proper 
officer  of  the  said  Court,  to  ascertain  and  state  whether 
the  petitioners  could  make  a  good  title  to  the  manor, 
and  whether  John  Cutts  was  entitled  to  any  compensa- 
tion by  way  of  abatement  or  deduction  from  or  out  of 
his  purchase  money,  and  on  what  ground  or  grounds, 
and  if  so  entitled,  then  to  ascertain  and  fix  what  ought 
to  be  the  amount  of  such  compensation  or  abatement; 
and  that  all  necessary  and  proper  directions  might  be 
given  for  the  purposes  aforesaid;  and  that  Jo^n  Cutis 
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1898.        might  be  ordered  to  pay  to  the  petitioners  their  costs  of 
^r^      the  same  petition,  and  incident  thereto,  and  consequent 
^''™       thereon. 

The  last  mentioned  petition  came  on  to  be  heard  on 
the  30th  January  1838,  in  the  Court  of  Review;  when, 
after  hearing  counsel  for  the  petitioners  and  John  Cutis, 
and  the  petition  and  affidavits  filed  in  support  of,  and  in 
opposition  thereto,  it  was  by  the  Court  ordered,  that  it 
should  be  referred  to  Francis  Gregg^  Esq.,  an  officer  of 
the  Court,  to  ascertain  and  state  whether  the  petitioners 
could  make  a  good  title  to  the  manor;  and  if  he  should 
find  that  the  petitioners  could  make  a  good  tide,  then 
that  he  should  state  to  the  Court,  when  it  was  first 
shown  that  such  good  title  could  be  made,  and  whether 
John  Cutis  is  entitied  to  any  compensation  by  way  of 
abatement  or  deduction  from  or  out  of  the  purchase 
money,  and  on  what  ground  or  grounds,  regard  being 
had  to  the  conditions  of  sale;  and  that  if  he  should  find 
that  John  Cutis  was  so  entitled,  then  that  he  should 
ascertain  and  fix  what  ought  to  be  the  amount  of  such 
compensation  or  abatement;  and  that  for  better  making 
the  said  enquiries,  all  necessary  and  proper  parties 
should  be  examined  before  the  said  Francis  Gregg ^  upon 
interrogatories  or  otherwise,  touching  the  matters  in 
question,  as  he  should  think  fit,  and  should  severally 
produce  before  him,  upon  oath,  all  books,  papers,  and 
vnritings  in  their  custody  or  power  relating  thereto,  as 
he  should  direct;  and  the  Court  reserved  the  considera- 
tion of  all  further  directions  on  the  matters  of  the  same 
petition,  and  also  the  costs  of  all  parties  of,  and  occa* 
sioned  thereby,  until  after  the  said  Francis  Gregg 
should  have  made  his  certificate;  and  the  parties  were 
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to  be  at  liberty  to  apply  to  the  same  Court,  as  they        1838. 
should  be  advised.  j.^    ^^ 

Upon  the  hearing  of  the  petition,  the  counsel  of  John        Cutto. 
Cktts  objected  to  the  jurisdiction  of  the  Court  of  Re- 
view, and  insisted  that  if  even  the  Court  had  jurisdiction, 
the  directions  of  the  same  order  were  contrary  to  law. 

The  question  is,  whether  the  said  Court  of  Review 
had  power  to  make  the  said  Order  of  the  30th  day  of 
January  last. 

WiUiam  Lee  for  the  appellant  John  Cutts. 

James  Bacon  for  the  petitioners,  respondents. 

Sir  Charles  Wetherell,  and  Mr.  Lee,  for  the  appellant* 

The  Court  of  Review  had  no  power  to  make  the  order 

of  the  SOth  January  1838,  either  by  statute — by  usage 

or  authority — or  by  the  submission  of  the  party  to  its 

jurisdiction. 

Ist.  As  to  its  power  by  statute.  The  jurisdiction  of 
the  Court  is  conferred  and  defined  by  the  I  &  2  Will.  4. 
c.  56.  s.  2,,  which  declares,  that  the  Court  *'  shall  have 
superintendence  and  control  in  all  matters  of  bankruptcy, 
and  shall  also  have  power,  jurisdiction,  and  authority  to 
hear  and  determine,  order,  and  allow  all  such  matters  in 
bankruptcy,  as  now  usually  are,  or  lawfully  may  be, 
brought  by  petition,  or  otherwise^  before  the  Lord  Chan- 
cellar,  whether  such  matters  may  have  arisen  in  the  said 
Court  of  Bankruptcy,  or  elsewhere.  The  question  is, 
therefore,  whether  the  Lord  Chancellor,  sitting  in  bank- 
ruptcy, had  jurisdiction  to  make  such  an  order  as  that 
which  is  the  subject  of  the  present  appeal.  The  Lord 
Chancellor's  jurisdiction  in  bankruptcy  is  derived  from 
the  statutes  of  34  &  35  Hen.  8.  c.  4.  and  13  Eliz.  c.  7. 
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18S8.  By  the  first  of  these  statutes  it  was  enacted,  that  the 
Ex  parte  ^^^*^  Chancellor,  or  Lord  Keeper,  and  several  officers  of 
state,  and  other  persons,  should  have  power  and  autho- 
rity over  the  persons  and  property  of  bankrupts,  and 
cause  sale  to  be  made  for  satisfaction  of  their  creditors. 
The  13  Eliz.  c.  7.  made  a  new  provision,  under  which 
the  Lord  Chancellor,  or  Lord  Keeper,  was  to  appoint 
Commissioners,  who  were  to  have  certain  powers  over 
bankrupts  and  their  property.  Is  any  thing  to  be  found 
in  these  statutes,  which  declares  that  the  Lord  Chan- 
cellor, sitting  in  bankruptcy,  was  to  preside  in  a  new 
Court  of  Equity  ?  Or,  can  it  be  supposed,  that  the  le- 
gislature intended  to  erect  an  equitable  jurisdiction  as  to 
a  bankrupt's  estate,  in  addition  to  the  Court  of  Chancery, 
at  a  time  long  before  the  jurisdiction  and  practice  of  that 
Court  were  satisfactorily  defined  ?  It  is  an  undoubted 
position  of  English  jurisprudence,  that  nothing  but  an 
act  of  parliament,  or  prescription,  can  confer  the  powers 
of  a  Court  of  Equity.  The  Crown  cannot  create  such 
a  Court  by  letters  patent ;  4  Inst.  78 ;  ^rl  of  Derby's 
case,  IS  Rep.  114,  3d  Resolution.  It  is  clear,  therefore, 
that  the  Lord  Chancellor,  sitting  in  bankruptcy,  had  no 
right  to  exercise  the  powers  of  a  Court  of  Equity. 

2dly.  The  Court  of  Review  has  no  power,  by  usage  or 
authority.  By  the  1  &  2  Will  4.  c.  56.  s.  2.  the  Court 
of  Review  is  only  invested  with  such  powers,  as  usually 
were,  or  lawfully  might  be,  exercised  by  the  Lord  Chan- 
cellor. The  question  is,  therefore,  whether  any  such 
power  as  now  contended  for,  was  usually,  or  ever,  whether 
rightfully  or  wrongfully,  exercised  by  any  Lord  Chan- 
cellor sitting  in  bankruptcy  ?  The  answer  is  easy — ^there 
is  no  instance  of  any  such  power  having  been  exercised. 
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There  is  no  vestige  to  be  traced  of  an  order  by  any  Lord 
Chancellor,  in  his  ministerial  capacity,  in  respect  of  the 
bankrupt  laws,  for  the  specific  performance  of  a  con- 
tract, where  the  purchaser  contended  that  the  assignees 
had  not  a  good  title.     The  design  of  the  stats,  of  JETen.  8. 
and  JEUz.  was,  that  arrangements  should  be  made  for 
the  benefit  of  persons  having  claims  against  insolvent 
traders ;    and  the  proposition,  that  the  Chancellor  or 
Keeper  of  the  Great  Seal,  sitting  in  bankruptcy,  had  a 
jurisdiction  over  persons  not  claiming  the  benefit  of  these 
statutes,  cannot  be  supported,  without  disregarduig  the 
opinions  which  have  prevailed  from  the  period  when 
these  statutes  were  enacted,  down  to  the  time  when  the 
Court  of  Review  was  established.    So  far  from  such  ju- 
risdiction having  ever  been  assumed  by  any  Chancellor, 
every  Chancellor  has  uniformly  avoided  exercising  it. 
The  jurisdiction  in  bankruptcy  affected,  1st,  the  Com- 
missioners, who  were  appointed  by  the  Chancellor ;  Sdly, 
the  bankrupt,  against  whom  the  proceeding  was  directed; 
Sdly,  the  assignees,  who  were  to  manage  the  estate ;  and 
4chly,  the  creditors,  who  claimed  the  benefit  of  the  com- 
misrion.    The  orders  in  bankruptcy,  made  by  the  most 
eminent  Chancellors,  have  been  confined  to  these  classes 
of  persons, — and  for  this  reason,  that  there  was  not  any 
right  of  appeal  against  an  order  in  bankruptcy.    That 
consideration  induced  Lord  Hardwicke,  and  successive 
Chancellors,  to  decline  deciding  doubtful  or  difficult 
pomts,  even  in  cases  which  were  clearly  within  the  ju- 
risdiction in  bankruptcy,  and  to  refer  them  to  Courts 
from  which  there  was  an  appeal  to  the  House  of  Lords. 
Thus  in  Bromley  v.  Goodere{a\  where  the  question  was, 
whether  creditors  under  a  oommiasion  were  entitled  to 

(a)  1  Atk.  75. 
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1 838.        interest  on  their  debts,  which  was  clearly  within  the  ju- 
£x  parte       risdiction  in  bankruptcy.  Lord  Hardmche  said,  '^  It  came 
before  me  originally  upon  petition ;  and  even  then  my 
first  apprehension  was,  that  it  would  bear  no  great  doubt; 
but  as  it  was  insisted  there  was  no  just  foundation  for 
the  demand,  and  that  if  I  determined  it  that  way,  my 
determination  would  have  been  subject  to  no  appeal,  I 
chose  to  have  it  come  before  me  by  way  of  bill/'    And 
in  the  matter  of  the  JEkLvl  of  Litchfield  (a),  which  in- 
volved  a  question  between  two  assignees,  Lord  Hard- 
wieke  said,  ^*  All  the  Court  can  do  in  a  summary  way 
under  a  commission  of  bankrupt  is  in  transactions  be- 
tween the  creditors  and  assignees ;  but  it  cannot,  upon 
petition,  adjust  any  demands  that  one  assignee  may  set 
up  against  another,  concerning  a  private  contract  be- 
tween themselves,  independent  of  the  rest  of  the  cre- 
ditors."   In  Ex  parU  Bennett  (&), — which  was  a  petition 
to  set  aside  the  sale  of  an  estate  of  the  bankrupts 
purchased   by  a  stranger  to  the   commission,  on   the 
ground  that  the  solicitor  to  the  commission  had  ef- 
fected the  purchase^ — although  the  real  purchaser.  Ge- 
neral Harris^  submitted  to  the  jurisdiction,  Lord  EUUm 
said,  **  It  is  clear,  this  not  being  a  purchase  by  a  person, 
whose  conduct  under  the  commission  falls  to  be  con- 
trolled in  bankruptcy,  the  proceeding  ought  to  be  by 
bill.    The  parties  suggest,  that  they  are  willing  to  be 
bound  by  the  judgment  in  bankruptcy;  but  I  doubt 
whether  I  ought  to  accept  the  offer ;  the  case  involving 
considerations  of  great  nicety  and  great  importance."^ 
In  the  cases  also  upon  short  bills,  it  is  plain,  from  what 
Lord  Eldon  says  in  those  cases,  that  his  opinion  was, 
that  the  Chancellor,  in  bankruptcy,  had  not  power  to 

(a)  1  Atk.  87.  {h)  10  Ves.  381. 
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make  such  an  order  as  the  Court  of  Review  has  made  1838. 
in  this  case.  In  Ex  parte  Rowton  (a),  his  impression  -^x  mrta 
was,  that  he  ought  to  dismiss  the  petition,  for  want  of  Cutts. 
jurisdiction  ;  and  though  he  ultimately  made  the  order, 
yet  it  was  on  the  ground  of  the  submission  of  the  parties. 
And  when  the  same  point  came  before  him  again  in  Ex 
parte  Pease  {b\  it  is  very  clear,  from  the  care  which  he 
took  to  found  his  judgment  on  special  circumstances, 
that  he  did  not  consider  that  he  had  such  a  jurisdiction 
in  bankruptcy  as  is  now  contended  for.  In  accordance 
with  the  principles  thus  established,  Lord  Eldon  de- 
cided, in  Ex  parte  Wackerhath  (c),  that  the  estate  of  a 
deceased  assignee  could  not  be  charged  by  an  order  in 
bankruptcy ;  and  the  Vice-Chancellor  also,  in  Ex  parte 
Crowe  {d\  refused  to  direct  an  account  against  the  per- 
sonal representative  of  a  deceased  assignee.  The  Court 
of  Review  has  likewise,  in  one  case,  acted  on  this  prin- 
ciple ;  for  where  a  stranger  to  the  commission  obtained 
an  assignment  of  a  creditor's  proof,  and  therewith  bought 
part  of  the  bankrupt's  estate  from  the  assignees,  that 
Court  decided  that  it  had  no  jurisdiction  to  set  aside 
the  purchase ;  Ex  parte  Holder  {e). 

The  first  order  in  bankruptcy,  that  was  ever  made  for 
the  specific  performance  of  a  contract  by  a  purchaser, 
was  made  by  Sir  John  Leach,  in  Ex  parte  Gould  (f), 
upon  the  petition  of  a  mortgagee;  the  sale  having  been 
made  under  Lord  Loughborough's  order.  It  must  be  re- 
membered, however,  that  that  case  was  an  ex  parte  ap- 
plication ;  and  that  the  Court  made  the  order  for  pay- 
ment of  the  purchase  money,  without  directing  any  in- 

(«)  17  Ve».  426  ;  1  Hose,  15.  (d)  Moot  &  M.  281. 

(b)  19  Yes.  25 ;  1  Roie,  232.  (e)  1  Mont  &  A.  518. 

(0  1  G.  &  J.  156.  (/)  1  G.  &  J.  231. 
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1838.        quiry  as  to  the  title;  which  is  contrary  to  the  practice  of 
Ex  parte      ^®  Court  of  Chancery.    The  order  in  Ex  parte  Gould 

^^'"**  has  led  to  such  a  series  of  errors,  that  we  might  say  of 
it,  as  was  said  of  another  decision,  '^  It  ought  to  haTe 
been  forgotten  the  instant  it  was  pronounced."  For  how 
could  it  have  been  carried  into  efiect,  under  the  jurisdic- 
tion in  bankruptcy.  The  Lord  Chancellor  had  no  power, 
with  all  the  machinery  of  his  Court,  and  the  assistance 
of  all  his  Masters,  to  get  in  a  term  of  years,  by  any  pro- 
cess but  by  bill  and  answer.  Has  the  Court  of  Review 
superior  jurisdiction  ?  The  case  of  JEx  parte  Parting^ 
ton  (a)  was  referred  to  in  Ex  parte  Gould^  where  it  ap- 
pears Lord  Jlfann^rs  thought  that  the  biddings,  upon  sales 
of  a  bankrupt's  property  before  Commissioners  of  Bank- 
rupt, might  be  opened,  as  in  the  case  of  a  sale  under  a 
decree  in  a  Court  of  Equity.  But  with  respect  to  that 
case.  Sir  Edward  Sugden  remarks,  **  This  never  has  been 
done,  nor  is  there  any  reason  to  apprehend  that  so  mis- 
chievous an  extension  of  the  rule  will  ever  take  place"  (i). 
The  only  other  case,  which  can  be  mentioned  in  support 
of  the  present  order,  is  Ex  parte  Barrington  (c),  which 
was  an  appeal  to  the  Lords  Commissioners  from  the  de- 
cision of  the  Courtof  Review  in  far  j^or^e  Sidebotham{d), 
when  the  decision  of  the  Court  of  Review  was  confirmed, 
on  the  authority  of  Ex  parte  Gould,  But  that  case  is 
no  authority  for  the  present  order;  for  there  the  party 
had  waived  all  objection  to  the  title,  while  here  the  pur- 
chaser has  objected  to  it  ab  initio. 

Sir  John  Cross  supports  his  judgment  in  Ex  parte 

(a)  1  Ball  6c  B.  209. 

(6)  Sugd.  Vend.  &  P.  59,  8th  edition.     But  see  Ex  parte  Hut^inion,  2 
Mont.  &  A.  727. 
(c)4Deac.&C.46I. 
(<2)3Deac.  &  C.  818. 
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Sidebotham,  by  referring  to  some  observations  of  Lord        1838. 
Eldon  in  JSx  parte  Bradley  {a),  where  his  lordship  said,       ^^  ^^^^^ 
"  I  am  convinced  that  it  was  the  intention  of  the  legis- 
lature, in  giving  jurisdiction  to  the  Chancellor  in  bank- 
ruptcy,  to  give  him  power  to  use  in  bankruptcy  the  au- 
thority used  in  cases  in  Chancery,  where  no  specific 
authority  is  given  by  the  statute.     In  thb  Lord  Hard* 
vAcke  supports  me."    But,  upon  reference  to  the  case  al- 
luded to  by  the  learned  Judge,  it  is  plain  that  he  mistook 
the  purport  of  Lord  Eldon's  observations.     It  appears 
evident  from  the  context,  that  Lord  Eldon  meant  to  say, 
not  that  he  could  make  in  bankruptcy  such  orders  as  he. 
could  pronounce  in  Chancery;  but  that  he  had  the  same, 
power  of  compelling  obedience  to  such  orders,  as  were 
properly  made  in  bankruptcy';  an  opinion,  which  he  had 
long  before  acted  upon  in  Ex  parte  Lvnd  (&).    And  in 
the  Anonymous  case,  reported  in  14  Ve8ey(c),  Lord 
Eldon  said,  that  it  was  frequently  necessary  for  the 
Chancellor,  sitting  in  bankruptcy,  to  call  in  aid  his  ge- 
neral jurisdiction.     But  how  can  that,  and  the  observa* 
tions  made  by  Lord  Eldon  in  the  cases  relating  to  short 
bills,  be  made  consistent  with  such  an  opinion  as  Sir 
John  Cross  attributes  to  him  in  Ex  parte  Bradley? 
The  case  of  Ex  parte  Green  (d)  may  be  cited  by  the 
other  side ;  but  the  order  made  in  that  case  depends 
upon  peculiar  circumstances,  and  is  not  an  authority 
which  can  be  applied  to  this.     These  are  all  the  autho- 
rities which  can  be  cited  in  support  of  the  jurisdiction, 
and  which,  if  they  were  even  much  stronger,  would  not 
sanction  the  exercise  of  the  jurisdiction  claimed  in  the 
present  case*    Suppose  the  Lord  Chancellor  should  be 

(a)  1  Rose,  203.  (c)  Anonymous,  14  Ves.  449. 

{h)  6  Vw.  782.  (d)  1  Atk.  202. 
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1838.  made  a  Commissioner  for  any  purpose  under  an  act  of 
Ex  parte  parliament,  would  the  mere  fact  of  his  being  at  the  head 
CuTTB.  Qf  j^  Court  of  Equity  confer  upon  him  any  authority  be- 
yond that  so  given  by  statute  ?  Before  the  case  of  Ex 
parte  Gould,  such  an  order  was  never  heard  or  thought 
of.  There  must  have  been  precedents^  if  such  a  juris- 
diction existed  by  petition  in  bankruptcy ;  for  it  cannot 
be  supposed,  that  the  remedy  by  petition,  instead  of  by 
bill  in  equity,  would  have  been  neglected,  if  that  course 
was  consistent  with  the  law.  Lord  Loughborough  is 
known  to  have  been  &vorabIe  to  a  practice,  which  had 
the  effect  of  saving  time  and  expense  in  suits  for  spe- 
cific performance ;  but  he  never  sanctioned  the  substi- 
tution of  a  petition  in  bankruptcy  for  a  bill  in  equity. 
It  was  contended,  however,  in  the  Court  of  Review,  that 
Lord  LoughborougKs  General  Order  of  8th  March, 
1794(a),  proves  that  the  Court  of  Review  has  jurisdic- 
tion in  this  case ;  but  that  is  clearly  a  fallacy.  Soon 
after  that  order,  an  attempt  was  made  to  extend  the  juris- 
diction of  the  Chancellor  in  bankruptcy,  by  obtaining 
an  order  against  a  second  mortgagee,  who  would  not 
concur  in  a  sale ;  but  Lord  Loughborough  decided,  in 
Ex  parte  Jachson  (&),  contrary  to  his  first  impression^ 
that  he  had  no  authority  over  the  second  mortgagee. 
The  order  of  Lord  Loughborough  is  confined  to  cases 
of  submission  by  the  mortgagee ;  and  the  case  of  Ex 
parte  Poole  (e)  proves  that  the  Court  cannot  order  a 
sale  against  an  unwilling  mortgagee,  claiming  nothing 
under  the  commission,  but  resting  on  his  security.  If 
an  order  for  sale,  therefore,  cannot  be  made  against  an 
individual  who  does  not  claim  under  the  commission, 

(a)  See  2  Deac.  B.  L.  89.  (c)  1  Ves.  jun.  160. 

(6)  6  Ves.  367. 


CUTTB. 


CASES  IN  BANKRUPTCY.  257 

how  can  a  general  direction  have  effect  against  all  the        1833. 
subjects  of  the  realm  who  may  become  purchasers^  and       ^^^  p,^^ 
who  are  strangers  to  the  fiat  ? 

Sdly.  We  also  contend,  that  the  order  of  the  Court  of 
Review  is  not  supported  by  the  submission  of  the  party* 
On  this  head,  it  has  been  urged  by  the  other  side,  that 
the  purchaser,  by  entering  into  the  contract  of  purchase, 
has  submitted  to  the  jurisdiction  of  the  Court.  But  if, 
according  to  the  constitution  of  the  Court,  it  has  not 
jurisdiction  over  the  subject-matter,  the  submission  of  the 
purchaser,  which  is  only  to  the  Court  as  far  as  it  has 
power,  cannot  enable  it  to  adjudicate  upon  the  matter  in 
dispute,  when  that  matter  is  not  within  its  cognizance* 

It  was  also  insisted  by  the  respondents  before  the 
Court  of  Review,  that  the  sale  being  made  by  order  of 
that  Court,  the  Court  would  enforce  the  performance 
of  the  contract,  as  the  Court  of  Chancery  would  a  sale 
under  a  decree.  But  the  power  to  decree  the  specific 
performance  of  a  contract  is  one  of  the  strongest  in- 
stances of  the  power  of  a  Court  of  Equity,  and  is  sub- 
ject to  many  principles  and  rules,  which  can  have  effect 
only  in  such  a  Court.  Such  a  power  was  never  acquired 
by  the  Lord  Chancellor  sitting  in  bankruptcy.  The  lu- 
minous judgment  of  Lord  Eldon,  in  Jenkins  v.  Hilesia), 
wherein  he  defines  the  law  and  practice  of  Courts  of 
Equity  with  respect  to  specific  performance,  plainly  shows 
how  unfit  the  Court  of  Review  would  be  for  the  exer- 
cise of  such  a  power.  In  the  instance  of  a  sale  under  a 
decree  of  the  Court  of  Chancery,  the  transaction  takes 
place  before  the  Master,  who  reports  the  result  of  the 
sale  to  the  Court,  and  the  contract  of  sale  is  not  com- 
plete until  the  Master's  report  is  confirmed ;  after  which 

(a)  6  Veft.  646. 
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18S8.  the  Court  will  enforce  the  sale,  even  against  the  pur* 
£z  parte  chaser's  representatives.  The  sale  is  considered  as  a 
judicial  transaction^  and  is  not  within  the  Statute  of 
Frauds ;  Attomey-General  v.  Day  (a).  But  in  the  pre- 
sent case,  the  agreement  was  made  between  the  parties, 
without  reference  to  the  Court.  It  was  clearly  subject 
to  the  Statute  of  Frauds,  and  could  not  have  been  en- 
forced by  the  Court  of  Review  against  the  purchaser's 
representatives.  Upon  this  part  of  the  case,  it  is  im- 
portant to  bear  in  mind  the  limited  right  of  appeal  (given 
by  the  statute  (b))  from  a  judgment  of  the  Court  of  Re- 
view, which  is  confined  to  matters  of  law  and  equity, 
and  evidence  only.  Every  question  of  fact,  therefore, 
that  can  arise  upon  the  title  to  property,  may,  if  this 
order  be  valid,  be  determined  by  the  Court  of  Review, 
without  any  power  of  appeal  either  to  the  Lord  Chan- 
cellor, or  even  to  the  House  of  Lords  (c) ;  and  thus  a 
decision  may  be  obtained  in  the  Court  of  Review,  con- 
flicting with  the  judgment  of  the  highest  tribunal  in  the 
land.  What  Lord  Thurlow  says,  in  Ex  parte  Comingg{d)^ 
is  fatal  to  the  jurisdiction  claimed  by  that  Court :  ''  A 
sale  under  an  order  in  bankruptcy,  at  the  instance  of  a 
mortgagee,  is  not  like  a  sale  before  the  Master  in  the 
Court  of  Chancery." 

Besides  the  objections  already  urged,  we  submit  that 
the  Order  of  the  Court  of  Review  is  bad,  for  other  rea- 
sons. By  that  order  it  is  referred  to  the  Deputy  Re- 
gistrar, to  ascertain  whether  the  petitioners  could  make 
out  a  good  title  to  the  manor  in  question.  Now,  al- 
though Sir  George  Rose  said,  in  Ex  parte  Sidebotham(e\ 

(o)  1  Ves.  sen.  127.  (d)  1  Ves.  jun.  112. 

(6)  1  &  2  WilL  4.  c.  56.  s.  3.  (e)  3  Deac.  &  C.  818. 

(c)  I  &  2  WiUi  4.  c.  66.  s.  37. 
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that  the  Registrars  of  the  Court,  being  barristers,  are  IS9B. 
perfectly  competent  to  the  task,  yet  we  submit,  that  the  ^^  ^^^ 
Registrars  were  not  appointed  for  the  exercise  of  such  a  Cum. 
duty,  as  the  Court  has  cast  upon  one  of  those  oflScers  in 
the  present  instance.  The  duty  of  the  Registrars  of  the 
Court  is  to  take  notes  of  its  proceedings,  and  draw  up 
its  orders ;  and  the  suitor,  the  bar,  and  the  public,  have 
a  right  to  complain  of  important  and  difficult  questions 
of  law  being  referred  to  a  person,  of  whom,  as  he  had 
no  reason  to  expect  that  such  duties  would  be  imposed 
upon  him,  it  is  no  reproach  to  say,  that  he  is  not  pre- 
pared for  the  performance  of  them.  Another  objection 
is,  that  the  question  of  compensation  is  referred  to  the 
same  officer.  But  that  question,  if  the  Court  had  any 
jurisdiction  in  the  matter,  should  not  have  been  dele- 
gated to  its  officer,  but  should  have  been  decided  by  the 
Judges  themselves ;  the  amount  of  compensation  might 
be  a  subject  of  calculation  or  inquiry  by  the  Registrar, 
but  the  right  ought,  certidnly,  to  be  declared  by  the 
judgment  of  the  Court 

In  justice  to  the  purchaser,  it  should  be  stated,  that 
he  has  no  wish  to  evade  the  performance  of  the  agree- 
ment on  his  part ;  but  that  he  brings  this  appeal,  in  the 
full  conviction  that  the  Court  of  Review  is  not  empowered 
to  decide  upon  the  matters  in  dispute. 

Mr.  Wigram^  and  Mr.  Evans,  for  the  respondents. 
The  question  in  this  case  is  a  dry  point  of  jurisdiction. 
The  respondents  do  not  claim  for  the  Court  of  Review  a 
general  power  to  enforce  specific  performance  in  all  cases 
of  contract ;  but  all  that  they  ask  is  to  declare,  that  plain 
and  simple  cases  may  exist,  in  which  that  Court  may  ex- 
ercise such  a  jurisdiction.     By  the  terms  of  the  special 

s2 
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1838.  casei  this  must  be  considered  as  a  case  in  which  there 
Ex  MTte      exists  no  difficulty  as  to  title.     [Lord  Chancellor,    The 

CuTTs.  affidavit  accompanying  the  special  case  states  a  long 
correspondence  leading  to  no  satisfactory  conclusion^  but 
which  proves  that  there  must  be  some  question  as  to 
title.]  It  is  submitted^  that  it  only  proves  that  the  pur- 
chaser is  dissatisfied,  which  he  may  be,  without  any 
reason.  When  points  of  difficulty  formerly  arose  on 
petitions  in  bankruptcy,  it  is  admitted,  that  the  Lord 
Chancellor  would  occasionally  order  them  to  be  brought 
before  the  Court  in  the  shape  of  a  bill ;  and  there  is  no 
reason  why  the  Court  of  Review  should  not  order  a  bill 
to  be  filed  in  any  like  matter  of  difficulty,  if  they  deemed 
it  expedient;  for  it  is  clear,  that  that  Court  has  power  to 
order  assignees  to  file  a  bill.  This  proves  the  correct- 
ness of  the  present  order  of  reference,  to  ascertain 
whether  a  good  title  could  be  made  to  the  estate  in  ques- 
tion ;  as  the  Court  would  not  blindly  order  a  bill  to  be 
filed  for  specific  performance,  without  previously  taking 
steps  to  ascertain  whether  it  was  probable  the  assignees 
could  make  out  a  good  title.  When  the  inquiry  as  to 
the  title  has  been  efiected,  the  Court  will  then  decide 
what  steps  ought  to  be  taken.  To  hold  that  the  Court 
of  Review  has  not  jurisdiction  in  so  simple  a  case  as 
the  present,  would  be  to  nullify  the  provisions  of  the 
I  in  2  Will.  4.  c.  56.  s.  2.,  which  gives  that  Court  the 
same  jurisdiction  in  bankruptcy  in  all  such  matters  as 
were  usually  brought  by  petition,  or  otherwise,  before 
the  Lord  Chancellor.  The  purchaser  in  this  case  can- 
not be  considered  a  stranger  to  the  fiat,  having  brought 
himself  within  the  jurisdiction  of  the  Court,  by  bidding 
for  an  estate  sold  under  the  order  of  the  Court ;  for  the 
General  Order  of  Lord  Lotighboronffh,  under  which  the 
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estate  in  question  was  sold,  must  be  construed  as  a  par-  1898. 
ticular  order  in  every  case  which  is  subject  to  its  pro-  £,  parte 
visions.  Suppose  the  purchaser  had  gone  further  than 
bidding  for  the  estate^  and  had  actually  taken  possession 
of  ity  and  exercised  acts  of  ownership,  but  refused  to 
comjdete  his  purchase,  or  pay  the  purchase  money, — 
would  he  not  in  that  case  have  been  liable  to  the  juris^ 
diction  of  the  Court  of  Review  ? 

But  the  competency  of  the  Court  of  Review  to  make 
the  order  in  question,  cannot  now  be  controverted,  after 
the  decisions  in  Ex  parte  Oould  (a),  and  Ex  parte  Bar- 
rington  (&).  In  the  former  of  these  cases,  so  little  doubt 
had  Sir  John  Leach  of  the  propriety  of  his  order  on  the 
purchaser  of  an  estate  (sold  under  the  order  of  the  Com- 
missioners) to  complete  the  purchase,  that  he  made  no 
observations  on  the  point,  and  did  not  even  require  that 
the  purchaser  should  appear.  The  authority  of  that  case 
has  never  been  questioned,  but,  on  the  contrary,  has 
been  expressly  recognized  by  the  Lords  Commissioners 
of  the  Great  Seal  in  Ex  parte  Barrington.  And  there 
are  no  special  facts  in  the  present  case,  to  take  it  out  of 
the  authority  of  these  two  decisions. 

It  has  been  said  on  the  other  side,  that  consent  can- 
not give  jurisdiction ;  but  the  contrary  is  clearly  the  law; 
as  appears  from  the  case  of  the  Attorney-General  v.  Lord 
Hotham(c),  and  Ex  parte  Bennett  {d).  The  purchaser 
must  have  known,  from  the  particulars  of  sale,  that  he 
was,  by  the  very  act  of  purchase,  subjecting  himself  to 
the  jurisdiction  of  the  Court  of  Review.  These  par- 
ticulars are  in  the  common  form  used  in  sales  under  a 
bankruptcy,  and  are  universally  understood.     [Lord 

(a)  1  G.  &  J.  231.  (c)  3  Kuss.  415. 

(6)  4  Peac.  &  C.  461 .  (d)  10  Ves.  381, 
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1898.  Chancellor.  I  have  looked  through  the  contracti  as  well 
£z  partt  ^  ^®  conditions  of  sale,  and  find  nothing  there  to  dis^ 
tinguish  this  from  an  ordinary  sale  by  auction.  The 
particulars  of  sale  would  never  lead  a  purchaser  to  sup 
posei  that  he  was  entering  into  a  contract  which  could 
be  enforced  by  the  Court  of  Review.  It  does  not  ap- 
peari  that  there  is  such  a  settled  practice  on  this  subject^ 
as  that  all  the  world  must  know  it.  If  there  were,  it 
would  go  a  great  way  to  support  the  argument  of  the 
respondents.]  Suppose  the  purchaser  in  this  case  bad 
written  to  the  assignee^  accepting  the  title,  upon  which 
the  property  had  been  given  up  to  himj  and  he  had 
committed  waste ;  then  suppose  a  petition  to  the  Court 
of  Review,  stating  these  facts,  and  praying  that  the 
purchaser  might  be  ordered  to  perform  his  contract, 
would  the  purchaser  be  allowed  both  to  refuse  to  pay 
the  purchase  money  and  give  up  the  estate,  and  compel 
the  assignees  to  resort  to  the  tedious  and  expensive 
course  of  filing  a  bill  in  equity,  and  thus  by  taking 
advantage  of  the  delay  incident  to  proceedings  in  Chan- 
cery,  put  a  total  stop  to  the  administration  of  so  much 
of  the  bankrupt's  estate  i  This  would  defeat  the  entire 
object  of  the  1  &  2  Will.  4.  c.  66.,  which,  as  the  pre- 
amble of  the  act  declares,  is  to  provide  for  the  distribu* 
tion  of  the  estates  of  bankrupts  with  as  little  expense, 
delay,  and  uncertainty  as  possible.  It  has  always  been 
held,  that  the  Court,  sitting  in  bankruptcy,  has  the  power 
of  an  equitable  tribunal.  Thus  in  Ex  parte  Bradley  {a)^ 
Lord  Eldan  says,  "  The  Court  in  bankruptcy  has  the 
same  powers,  as  in  equity;'^  and  the  statute  just  referred 
to  expressly  constitutes  the  Court  of  Review  a  Court  of 
Equity.  Hx  parte  Comings  {b)  does  not  apply  to  the 
present  case  ;  for  all  that  Lord  Thtirlow  there  decided 

(a)  1  Rm,  203.  (6)  1  Ves.  jun.  112. 
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was,  that  he  would  not  give  any  special  directions  for       1858. 
the  sale  of  an  estate,  but  left  it  to  the  Commissioners.      ^^^^!^ 
The  Court  of  Review  stands  upon  the  same  footing  with       Cvm. 
the  Court  of  Chancery.    The  sole  reason  why  the  Court 
of  Chancery  cannot  compel  specific  performance  on  pe- 
tition is,  because  the  writ  of  subposna  is  the  only  mode 
by  which  the  Court  can  bring  the  party  before  it ;  a  pro- 
cess not  recognized  in  proceedings  in  bankruptcy.    But 
here  the  question  is^  not  as  to  the  particular  form  of 
process^  but  whether  the  purchaser  has  not  brought 
himself  within  the  jurisdiction.     The  greatest  weight  is 
due  to  the  authority  of  Ex  parte  Barrington  (a),  where 
all  these  points  were  argued  and  decided  by  the  Lords 
Conunissiotters* 

As  to  the  power  of  the  Court  of  Review,  in  this  case, 
to  direct  a  reference  to  its  officer  to  award  compensation 
to  the  purchaser,  there  can  be  no  question ;  for  the  terms 
of  the  order  are  "  regard  being  had  to  the  conditions  of 
sale;**  and  the  amount  of  the  compensation  would  of 
course  depend  on  those  conditions. 

tt  has  been  urged,  that  the  Court  of  Review  has  no 
proper  officers  who  are  competent  to  inquire  and  report 
as  to  the  sufficiency,  or  insufficiency,  of  a  title  to  the 
property  in  question  ;  but  the  Registrars  of  the  Court 
are  barristers ;  and  why  should  not  they  be  as  compe- 
tent to  examine  into  the  title  to  an  estate,  as  the  Masters 
in  Chancery,  who  call  to  their  assistance  the  aid  of  a 
conveyancer  in  every  inquiry  of  this  kind  ?  It  would 
be  most  inconvenient,  in  the  administration  of  the  es- 
tates of  bankrupts,  to  hold  that  the  Court  of  Review  had 
no  jurisdictiotl  to  make  this  order. 

(a)  4  Deac.  461. 
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1838.  Sir  Charles  WethereU,  in  reply.    Whatever  may  be 

^.  the  inconvenience  of  enforcing  the  specific  perfonnance 
CuTTs,  ^f  ^  contract  by  bill  in  equity,  instead  of  by  petition  in 
bankruptcy,  it  is  somewhat  remarkable,  that  this  ar^ic- 
mentum  ab  inconvenienti  should  never  have  been  urged 
for  the  three  centuries,  during  which  the  bankrupt  law 
has  been  in  operation.  But  even  admitting  it  to  be  more 
convenient  to  proceed  by  petition  in  bankruptcy,  con- 
venience cannot  sanction  an  unauthorised  and  usurped 
jurisdiction.  The  purchaser,  in  this  case,  has  never  sub- 
mitted to  the  jurisdiction  of  the  Court  of  Review ;  and 
in  the  late  case  of  Latour  v.  Hcdcombe  (a),  the  Vice- 
Chancellor  expressly  puts  the  question,  '^  What  original 
jurisdiction  has  the  Court  of  Bankruptcy  to  interfere  with 
a  person,  who  has  never  submitted  to  the  jurisdiction  V* 

Lord  CoTTENHAM,  C. — It  is  impossible  to  deny,  that 
this  question  was  considered  and  decided  by  the  Lords 
Commissioners  in  Ex  parte  Barrington(b),  which  autho- 
rity has  been  acted  upon,  as  it  naturally  would  be,  on 
the  present  occasion  by  the  Court  of  Review.  Under 
these  circumstances,  I  shall  look  carefully  into  the  case. 
I  have,  indeed,  a  very  strong  impression  at  this  moment; 
but  I  wish  to  make  myself  perfectly  sure  that  my  impres- 
sion is  correct. 

Lord  CoTTENHAM,  C,  now  delivered  judgment.  His 
Lordship,  after  stating  the  facts  in  the  special  case^  pro- 
ceeded as  follows: — 

The  question  is,  whether  the  order  of  the  Court  of 
Review  should  be  supported.  That  I  might  form  a  cor- 
rect judgment  upon  this  subject,  I  have  considered  it  in 
two  points  of  view. 

(a)  8  Sim.  76.  (6;  4  Deac.  &  C.  46h 
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First:  Has  the  Court  of  Review  jurisdiction^  in  the 
abstract,  to  make  the  order  ? 

Secondly:  Supposing  the  Court  of  Review  not  to  have 
the  jurisdiction  in  general,  has  the  purchaser  submitted 
to  the  jurisdiction? 

It  appears  to  me  expedient,  first,  to  consider  the 
question,  whether  the  purchaser  has  submitted  to  the 
authority  of  the  Court?  The  question  then  is,  whether, 
assuming  that  the  Court  of  Review  had  not  jurisdiction, 
any  thing  has  occurred  to  estop  the  purchaser  from  ob- 
jecting to  it?  The  reasons,  upon  which  the  affirmative 
has  been  assumed,  unless  any  have  escaped  me,  are, 
that  as  this  sale  was  made  by  the  order  of  the  Court  of 
Review,  it  is  similar  to  an  order  of  the  Court  of  Chan- 
cery, as  exercised  by  means  of  a  reference  to  the  Master; 
and  that  by  the  advertisements  it  appears,  that  the  sale 
was  by  the  order  of  the  Court  of  Review,  and,  therefore, 
that  the  purchaser  has  submitted  to  the  jurisdiction*  I 
have  carefully  read  the  advertisements,  the  conditions  of 
sale,  and  the  memorandum  of  agreement  for  the  purchase; 
but  there  is  nothing  in  them  which  would  lead  to  any 
such  inference,  as  that  the  purchaser  was  to  submit  to  be 
bound  by  any  order  of  the  Court  of  Review.  It  is  true, 
that  the  conditions  state,  that  the  sale  took  place  '*  by 
order  of  the  Court  of  Review ;''  but  those  words,  or 
similar  words,  used  with  reference  to  any  other  Court, 
do  not  prove  that  the  Court  itself  is  selling.  Where 
Courts  of  Equity  order  trustees  or  executors  to  sell  land, 
although  the  sale  takes  place  in  obedience  to  the  decree 
of  the  Court,  yet  it  is  not  the  Court  which  sells,  but  the 
trustees,  or  executors.  I  cannot,  therefore,  find  any 
thing  from  which  it  can  safely  be  inferred,  that  the  pur" 
chaser  has  submitted  to  the  jurisdiction  of  the  Court  of 
Reyiew,  or  that  he  was  informed  he  was  purchasing 
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1838.  under  any  other  than  the  usual  terms,  or  bringing  him- 
£z  parte  ^^'^  Under  any  other  than  the  usual  jurisdiction.  Such 
is  my  clear  opinion ;  and  it  is  obviousi  not  only  that  no 
such  inference  can  be  deduced^  but  that  even  if  the  pur-* 
chaser  had  so  suspected,  the  conditions  of  sale  would 
tend  to  remove  such  impression ;  as  they  contain  terms 
at  variance  with  every  thing  which  would  exist  under  a 
sale  by  the  Court.  The  third  condition  is,  that  the  pm>* 
chaser  is  to  sign  an  agreement  for  payment  of  the  pur- 
chase money  ''to  the  vendors/'  on  the  18th  October  then 
next,  ''  at  the  office  of  Messrs.  Burgoyne  and  Tkruppf 
Oxford  Street,  the  solicitors  to  the  assignees,  at  which 
time  and  place  the  purchase  is  to  be  completed;"  and 
that  in  case  the  purchase  should  not  be  completed  oil 
the  18th  October, ''  the  purchaser  should  pay  interest  to 
the  vendors,  unless  the  vendors  should  think  fit  to  annul 
the  sale,  on  account  of  the  nonpayment  of  the  purchase 
money;**  and  by  the  last  condition  it  was  stipulated,  that 
any  mistake,  Sec.  should  not  vitiate  or  annul  the  con- 
tract, but  a  compensation  or  equivalent  should  be  given 
or  taken,  to  be  settled  by  ''  two  referees  or  their  urn* 
pire.'*  Now,  in  judicial  sales  before  the  Master,  the 
purchase  is  completed  before  him;  not  at  the  chambers 
of  the  solicitors;  and  the  Court  alone,  and  not  the  ven- 
dors, can  annul  the  sale,  or  decree  interest  to  be 
charged;  And  in  case  of  errors  or  misdescription,  the 
Master,  under  the  direction  of  the  Court,  makes  an  al- 
lowance, and  not  the  vendor. 

The  consequence  of  these  circumstances  is,  that  even 
if  I  thought  the  Court  of  Review  had  jurisdiction)  by 
analogy  to  the  jurisdiction  of  this  Court,  still  I  shottld 
say  such  analogous  jurisdiction  could  be  exercised,  only> 
by  borrowing  the  forms  used  on  such  occasions  by  this 
Court;  which  has  not  been  done.    On  sales  befere  the 
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Master,  there  is  no  binding  contract,  till  the  Master's 
report  is  confirmed;  here  the  parties  were  bound  by 
signing  the  agreement  of  sale.  In  Chancery,  the  pro* 
ceeding  is  not  concluded  UIl  the  Master's  report  is  con- 
firmed; which  is  proyed  by  the  feet,  that  till  then  the 
biddings  may  be  opened,  on  a  proper  case  made ;  in  the 
present  case,  the  agreement  was  conclusive.  Sales 
before  the  Master  are  not  within  the  Statute  of  Frauds, 
which  is  not  the  case  under  such  sale  as  the  present.  In 
Ex  parte  Comingeifl),  there  is  the  strong  judicial  opinion 
of  Lord  Thurlow  on  the  subject;  he  says,  ''the  Court 
does  not  give  directions  about  the  mode  of  selling  the 
estate,  but  leaves  that  to  the  Commissioners,  who  will 
sell  in  the  manner  they  think  most  advantageous.  It  is 
not  like  the  sale  of  an  estate  before  the  Master."  This 
is  at  direct  variance  with  the  argument  in  this  case. 

I  will  now  proceed  to  the  consideration  of  the  abstract 
question,  whether  the  Court  of  Review  had  jurisdiction 
to  make  the  order  in  question.  That  ''the  Court  of  Re- 
view has  jurisdiction  to  enforce  specific  performance,"  is 
an  expression  which  has  b^en  much  used ;  but  the 
orders  of  Courts  of  Equity,  enforcing  purchases  made 
under  decrees,  are  in  no  respect  decrees  for  sepecific 
performance,  thoi^h  it  be  true  that  they  are  subject  to 
the  same  rules*  I  might  stop  here,  tf  the  Court  of  Re- 
view can  exercise  such  jurisdiction,  the  fact,  that  a  pur- 
chaser is  to  come  thereunder,  should  in  some  way  be 
clearly  intimated  to  him;  but,  in  the  present  case,  no 
man>  not  any  lawyer  in  this  Court,  who  bid  (ot  this 
estate,  would  have  imagined  otherwise  than  that  he  was 
entering  into  a  private  contract  of  purchase  with  the  as- 
signees. 

The  acts  of  parliament  relating  to  the  Court  of  Review 

(a)  1  Ves.juii.112. 
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1838.  do  not  confer  the  jurisdiction  assumed.  Those  acts  give 
Ezptrte  power  to  administer  justice  between  parties  under,  or 
Cutis.  coming  Under,  the  bankruptcy;  and  not  over  strangers. 
When  I  use  the  words  ''jurisdiction  assumed/'  I  do 
not  intend  to  be  understood  as  conveying  an  idea,  that 
the  Court  of  Review  has  improperly  ''  assumed"  any 
thing;  that  Court  was  of  course  bound  by  the  decision 
of  the  Lords  Commissioners  in  JEx parte  Barrington(a)* 
I  will  now  shortly  advert  to  the  cases  cited  in  support 
of  the  order  of  the  Court  of  Review;  first  observing, 
that,  prior  to  those  cases,  the  Court  sitting  in  bank- 
ruptcy has  always  repudiated  jurisdiction  over  strangers. 
In  Ex  parte  Poole{b\  it  was  decided,  that  there  was  no 
power,  on  petition  in  bankruptcy,  to  order  a  mortgagee 
of  the  bankrupt's  estate  to  deliver  up  the  title  deeds. 
There  is  not  any  jurisdiction  in  bankruptcy  over  a 
second  mortgagee,  who  does  not  come  in  under  the  com- 
mission; Ex  parte  Jackson  {c).  In  Ex  parte  Rowton{c[) 
Lord  Eldon  had  jurisdiction  from  the  circumstances  of 
the  case ;  his  Lordship  observed,  ''  any  thing  that  is  ne- 
cessary for  me  collaterally  to  decide,  in  order  to  the 
question  of  proof,  will  give  me  jurisdiction;  and  as  far  as 
the  assignees  are  concered,  they  are,  under  the  statutes, 
already  amenable."  In  Ex  parte  Pease(e),  Lord  Eldon 
said,  *^  I  do  not  disturb  what  is  well  settled, — that  an  as* 
signee  under  a  commission  of  bankruptcy  cannot  come 
here,  and  call,  by  petition,  on  a  person  to  appear  here, 
who  claims  nothing  under  the  bankruptcy."  In  Ex  parte 
Crowe  {f),  it  was  held,  that  the  Court,  sitting  in  bank- 
ruptcy, had  no  jurisdiction  to  order  the  personal  repre- 
sentative of  a  deceased  assignee  to  account  for  the  per- 

(a)  4  Deac.  &  C.  461.  (d)  17  Ves.  426. 

(h)  1  Ves.  jiin.  160.  (<)  19  Vet.  26. 

(c)  5  Ves.  357.  (/)  Mont.  &  M.  281. 
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sonal  estate  of  the  bankrupt  in  his  hands.  Such  is  the  1838. 
general  doctrine^  which  cannot  be  disputed ;  but  cases  ^^  ^^^^ 
exist,  which  come  nearer  the  particular  point  in  this  Cutts. 
case;  thus,  in  JSx  parte  3enneit{a)j  the  parties  were 
willing  to  submit;  but  Lord  Eldon  said,  "  The  question 
upon  this  petition  is,  whether  the  sale  ought  to  be  de- 
clared void.  It  is  clear,  that,  not  being  a  purchase  by 
a  person  whose  conduct  under  the  commission  falls  to 
be  controlled  in  bankruptcy,  the  proceeding  ought  to  be 
by  bill.  The  parties  suggest,  that  they  are  willing  to  be 
bound  by  the  judgment  in  bankruptcy;  but  I  doubt 
whether  I  ought  to  accept  that  offer,  the  case  involving 
considerations  of  great  nicety  and  importance."  That 
was  a  most  important  point.  General  Harris  was  actu- 
ally anxious  to  be  considered  amenable  to  the  jurisdic- 
don  in  bankruptcy;  and  even  if  he  had  not  been  so,  yet 
as  he  had  purchased  by  an  agent,  clearly  under  the  ju- 
risdiction in  bankrupty,  he  might  have  been  considered 
as  having  brought  himself  u^der  the  jurisdiction ;  and 
thus  the  Lord  Chancellor  would  have  been  justified  in, 
what  Lord  Eldon  has  denominated,  ^'  putting  out  a  long 
arm,"  to  bring  General  Harris  within  that  jurisdiction; 
but,  even  in  that  case.  Lord  JSldon  thought  he  could  not 
act,  unless  the  matter  came  before  him  by  bill  in  equity. 
In  JSx  parte  Holder  {b)^  the  Court  of  Review  most 
properly  held,  that  there  was  no  jurisdiction  to  set  aside 
a  purchase  made  by  a  stranger  to  the  commission,  who 
obtained  an  assignment  of  creditors'  proofs,  and  there- 
with purchased  part  of  the  bankrupt's  estates  from  the 

assignees. 

With  these  authorities,  it  is  a  little  surprising  how  the 
case  should  come  before  me ;  but  the  source  of  this  mis- 
chief may  be  traced.     It  has  arisen  fi*om  two  cases; 

(a)  10  Ves.  381.  (b)  1  Mont«  &  A.  518. 
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1838.       perhaps  from  one  only^  but  certainly  from  but  two,  at 
£z  ptrte      ™08t.     The  first  is.  Ex  parte  Partinfftan  (a),  which 
CuTTi.       ^j^g^ — ^  ^j^^  L^j.j  Chancellor  made  no  order,  but  re- 
fused   the  application  on  other    grounds,  —  goes  for 
nothing  as  an  authority. 

The  second  case  is  JSx  parte  GouId{b),  where  an 
order  was  made,  upon  a  petition  in  bankruptcy,  that  the 
purchaser  of  the  bankrupt's  estate, — which  had  been 
legally  mortgaged,  and  sold  under  the  order  of  the  Com- 
missioners, acting  under  Lord  Loughborough*^  General 
Order, — should  complete  his  purchase.  That  case  was 
decided  by  Sir  John  Leach;  and  if  it  had  been  argued, 
or  if  his  attention  had  been  drawn  to  the  point,  it  would 
be  entitled  to  receive  the  greatest  attention,  as  are  all 
the  decisions  of  that  eminent  man;  but  the  purchaser 
did  not  appear,  and  the  question  was  not  raised  before 
him.  I  am  not  inclined  to  allow  weight  to  that  case,  or 
to  any  other  judgment  in  which  the  attention  of  the 
Court  is  not  directed  to  the  point,  which  the  decision  is 
dependent  upon  as  establishing. 

But  Ex  parte  Gould  was  unfortunately  relied  upon  as 
a  precedent  in  Ex  parte  Sidebotham(c).  In  those  cases 
jurisdiction  was  assumed,  because  the  sale  took  place  in 
pursuance  of  an  order  of  the  Court ;  but  neither  in  Ex 
parte  Oould,  nor  in  Ex  parte  Sidebotham^  was  there  a 
particular  order ;  there  was,  in  fact,  no  order  at  all  for  a 
sale  by  the  Court;  for  Lord  Loughborough's  General 
Order  of  March  8, 1794,  is  merely  directory.  The  judg- 
ment of  the  Lords  Commissioners,  in  Ex  parte  Bar- 
rington  (d),  was  founded  exclusively  upon  Ex  parte 
Oould.  Sir  Lancelot  Shadwell  says,  ''  There  being  no 
reversal  of  Ex  parte  Gould,  and  no  appeal  from  it, 

(a)  1  BaU  &  B.  209.  (c)  3  Deac.  &  C.  818. 

(b)  1 0.  &  J.  231.  (d)  4  Deac.  &  C.  461. 
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though  that  was  the  only  authority  for  the  order^^tiUj        1888. 
as  Lord  Eldan  has  said,  the  authority  of  even  a  single       ^  ^^ 
case,  if  not  appealed  from,  ought  not  to  be  disturbed        ^""'' 
upon  slight  grounds, — ^we  are  of  opinion,  that  there  is 
no  reason  to  reverse  the  order  of  the  Court  of  Review." 
When  Sir  Lancelot  Shadwell  said  this,  he  could  not 
have  had  in  view  the  fact,  that  Ex  parte  Gould  was  de- 
cided ex  parte  ;  and  the  rule  he  refers  to  cannot  be  ap- 
plied to  cases  so  decided ;  unless,  indeed,  when  followed 
up  by  a  long  course  of  practice.     It  appears,  then,  irom 
a  review  of  the  cases,  that  there  is  no  foundation  for  the 
assumption  of  jurisdiction,  with  the  exception  of  Ex 
parte  Gould. 

When  I  find  this  jurisdiction  totally  unknown  in  bank- 
ruptcy before  Ex  parte  Goidd,  I  ask  myself,  whether  a 
sufficient  time  has  elapsed  since  that  case  was  decided, 
to  establish,  on  that  ground,  a  practice  with  which  it 
would  be  improper  to  interfere?  If  so,  I  should  be  un- 
willing to  reverse  this  order ;  but  as  I  find  no  authority 
but  Ex  parte  GoiUdj  which  is  unsupported  in  any  way, 
which  is  an  ex  parte  case,  and  contrary  to  all  preceding 
dicta  and  judgments,  I  think  I  may  treat  it  as  not  bind- 
ing. If  ever  such  a  jurisdiction  could  have  been  safely 
exercised,  it  was  formerly,  when  bankruptcy  cases  were 
heard  before  the  Lord  Chancellor,  who  might  take  ad- 
vantage of  all  the  machinery  of  the  Court  of  Chancery ; 
but,  nevertheless,  it  was  repudiated,  because  the  Chan- 
cellor, sitting  in  bankruptcy,  had  it  not.  It  must  also 
be  taken  into  consideration,  that  if  the  Court  of  Review 
makes  such  orders,  it  must  carry  them  out,  and  must 
assume  power,  not  only  to  enforce  contracts,  but  also  to 
rescind  them,  and  to  decree  compensation,  &c.,  which  it 
is  not  pretended  that  Court  can  do.    In  Latour  v.  HaU 
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1836.  combe  {a\  the.  assignees  sold  part  of  the  bankrupts  es- 
£x  parte  ^^»  while  he  was  taking  steps  to  supersede  his  commia- 
CuTTs.  gj^j^ .  2^^^  Yie  filed  a  bill  against  them  and  the  purchaser, 
to  rescind  the  contract;  but  the  Vice-Chancellor  very 
properly  held,  that  the  Court  could  pot  order  a  person, 
who  had  not  come  in  under  the  commission,  to  give,  up 
and  reconvey  the  estate ;  and  his  Honor  said,  ''What 
original  jurisdiction  has  the  Court  of  Bankruptcy  to  in- 
terfere with  a  person,  who  has  never  submitted  to  the 
commission  ?"  So  that  jurisdiction  to  rescind  a  contract 
is  here  expressly  repudiated,  and  that,  too,  by  the  same 
Judge,  who  decided  in  Ex  parte  Barrington  that  there 
was  power  to  enforce  a  contract.  It  would  be  a  hard 
case  for  the  purchaser,  if  he  were  bound  to  obey  the 
order  of  the  Court  of  Review  directing  him  to  fulfil  the 
contract,  and  yet  could  not  be  discharged  by  that  Court 
firom  an  improper  contract. 

Another  difiiculty  is,  that  if  a  Court  decrees  a  sale,  it 
must  have  before  it  all  persons,  whose  acts  are  necessary 
to  give  a  good  title ;  which  would  be  the  case  in  this 
Court,  but  it  might  not  be  so  in  the  Court  of  Review. 
It  was  part  of  the  argument  of  the  respondents,  that 
this  jurisdiction  might  be  very  wholesomely  exercised  in 
simple  cases;  but  there  cannot  exist  jurisdiction  for 
simple  cases,  and  not  for  complicated  cases ;  supposing 
this  possible,  it  would  follow,  that  the  Court  of  Review 
must  decide  that  the  case  was  simple  and  easy,  and  thus 
the  question  of  jurisdiction  would  follow,  instead  of  pre- 
ceding, the  merits.  Some  of  the  circumstances,  to  which 
I  have  adverted,  would  not  alone  support  my  judgment 
in  this  case ;  I  nevertheless  go  into  them,  on  account  of 
the  importance  of  the  question.  My  judgment  is  founded 
upon  the  want  of  jurisdiction,  and  upon  the  fact,  that 

(a)  8  Sim.  76. 
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Ex  parte  Gould  is  not  sufficient  authority^  upon  which 
to  found  jurisdiction.  It  is  said^  that  sales  under  orders 
of  this  Court  produce  less  than  they  would^  if  otherwise 
sold ;  which  would  apply  more  strongly  to  sales  under  a 
bankruptcy^  if  the  order  in  this  case  were  correct; 
which  would  be  most  injurious  for  all  parties. 

The  Order  of  the  Court  of  Review  must  be  discharged. 
I  give  no  costs  on  either  side. 


1838. 


Ex  parte 

CUTTS. 


Ex  parte  Chapman. — In  the  matter  of  Clarke. 

This  was  the  petition  of  a  creditor,  to  increase  a  proof. 
It  appeared,  that  a  debt  of  556L  was  sworn  by  the  pe- 
titioner, in  his  deposition  before  the  Commissioner,  to 
be  due  to  him  from  the  bankrupt,  for  money  advanced 
for  his  use ;  but  Mr.  Commissioner  Evans  would  only 
admit  the  proof  to  be  made  for  348Z.,  on  the  ground 
that  there  was  no  evidence  by  third  persons,  or  collate- 
rally, of  the  advances  made  by  the  petitioner.  The  whole 
debt,  however,  was  admitted  by  the  bankrupt,  and  not 
disputed  by  the  assignees. 


WHimxmier, 
April  27,  1838. 

A  Commis- 
sioner is  not 
justified  in  re- 
jecting the  proof 
of  a  debt, — 
which  is  ad- 
mitted by  the 
bankrupt,  and 
not  opposed 
by  the  assig- 
nees,— because 
the  deposition 
of  the  creditor 
is  not  supported 
by  the  evidence 
of  third  persons. 


Mr.  JBethell,  in  support  of  the  petition.  When  the 
petitioner  attended  before  the  Commissioner,  he  referred 
to  a  paper,  which  is  now  offered  to  the  inspection  of  the 
Court,  containing  memoranda  of  the  different  sums  lent 
by  him  to  the  bankrupt ;  which  memoranda  were  made 
by  the  petitioner  at  the  respective  times  the  money  was 
lent,  and  were  admitted  by  the  bankrupt  to  be  correct. 
The  identical  evidence  now  ofiered  to  the  Court  waB 
tendered  to  the  Commissioner. 


VOL.  in. 
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1838.  Mr.  Swanston,  who  appeared  for  the  assignees,  ad« 

Ex  parte      mttted  that  the  only  ground  of  the  rejection  of  the  proof 

Chapman,      jjy  ^jjg  Commissioner,  was,  that  the  deposition  of  the 

creditor  was  not  supported  by  the  evidence  of  third  per- 
sons. He  left  the  matter  entirely  to  the  discretion  of 
the  Court. 

Sir  George  Rose. — If  there  was  any  suspicion  at- 
taching to  the  transaction,  the  Commissioner  was  right. 
But  if  there  was  no  suspicion,  what  becomes  of  the  act 
of  parliament  ? 

Erskine,  C.  J. — There  is  here  no  affidavit  of  the 
bankrupt  denying  the  debt,  or  casting  any  suspicion  on 
the  transaction.  It  appears  from  the  petition,  and  affi- 
davit in  support  of  it,  that  part  of  the  money  was  ad- 
vanced to  the  bankrupt  by  the  petitioner,  through  other 
persons ;  and  that  this  part  of  the  debt  was  supported 
by  their  evidence ;  but  when  the  petitioner  advanced  the 
money  himself,  he  wasr  the  only  person  who  could  prove 
the  facts.  If  there  had  been  any  suspicion  as  to  the 
validity  of  the  debt,  the  Commissioner  could,  of  course, 
have  delayed  the  proof,  until  some  inquiry  could  be 
made  into  the  consideration  for  the  debt  But  if  the 
Commissioner  could  thus  reject  the  deposition  of  a  cre- 
ditor, because  it  was  not  supported  by  the  evidence  of 
third  persons,  he  would  be  dispensing  with  the  act  of 
parliament,  which  allows  a  proof  to  be  made  upon  the 
oath  of  the  creditor  himself. 

Sir  John  Cross. — I  perfectly  agree  with  his  Honor 
the  Chief  Judge.    When  the  deposition  of  a  creditor  is 
uncontradicted  and  undisputed,  I  think  the  Commis- 
^  sioner  is  bound  to  admit  the  proof,  without  any  addi- 
tional evidence. 
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Sir  George  Rose. — I  have  no  hesitation  in  aayiogi 
that  where  there  is  no  contradiction  to  the  statement  of 
a  party  applying  to  prove  a  debt,  as  contained  in  his 
deposition,  and  no  suspicion  attaches  as  to  the  bond  fide 
contracting  of  the  debt,  the  evidence  of  the  creditor 
himself  ought  to  be  admitted  as  sufficient  proof  of  the 
debt. 


1838. 


Ex  parte 
CsApyAN. 


Ordered  as  prayed:  Petitioner  to  have  his  costs 
out  of  the  estate* 


Ex  parte  Sandall. — In  the  matter  of  Clarke. 

This  was  the  petition  of  a  creditor  to  annul  the  fiat, 
on  the  ground  of  there  being  no  good  petitioning  credi- 
tor's debt,  nor  any  act  of  bankruptcy.  The  petitioner 
stated  that  he  was  a  creditor  of  the  bankrupt,  when  the 
fiat  issued,  to  the  amount  of  1602.  The  fiat  issued  so 
far  back  as  January  1835. 

Mr.  SwuTiston,  in  support  of  the  petition. 

Mr.  Jl  Russell,  contra.  The  fiat  having  issued  so 
long  ago,  and  the  petitioner  having  assigned  no  reason 
for  his  delay  in  not  applying  to  the  Court  before  the 
lapse  of  three  years,  the  Court  will  not  now  entertain 
this  petition.  Then,  the  petitioner  merely  states,  that 
the  bankrupt  was  indebted  to  him  in  the  amount  of  150Z., 
at  the  time  of  the  bankruptcy,  without  adding  that  he 
stiU  is  indebted.  And  it  was  decided  by  this  Court  in 
Ex  parte  Flight  (a) f  that  a  creditor,  petitioning  to  super- 

(a)  1  Deac.  &  C.  78. 


Wettmimter, 
Apnl27,  1838. 

A  petition  by  a 
creditor,  to  an- 
nul the  fiat, 
mnst  state  not 
only  that  he 
was  a  creditor 
when  the  fiat 
issued,  but 
that  he  is  still 
a  creditor. 
And  where  a 
creditor  delayed 
three  years  be- 
fore he  made 
the  application, 
the  Court  would 
grant  no  indul- 
gence 10  such 
an  informality. 
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1838.        sede,  must  not  only  state  that  he  was  a  creditor  at  the 

Ex  arte      *™^  ^^  suing  out  the  fiat,  but  also  at  the  time  of  pre- 

Sandall.      senting  his  petition.    The  assignee  has  made  an  affidavit 

in  answer  to  the  petition^  in  which  he  states  his  belief, 

that  the  present  petition  has  been  got  up  by  the  contri- 

yance  of  the  bankrupt. 

Erskine,  C.  J. — As  the  petition  does  not  state  that 
the  petitioner  is  now  a  creditor^  non  constat,  but  that  the 
debt  has  been  paid.  If  this,  however,  had  been  an  ap- 
plication made  immediately  after  the  issuing  of  the  fiat, 
the  Court  would  have  been  disposed  to  have  allowed  an 
inquiry  as  to  the  existence  of  the  petitioner's  debt.  But 
when  a  delay  of  three  years  is  sufiered  to  occur,  before 
the  petitioner  makes  any  application  whatever  to  super- 
sede, the  Court  will  not  interfere  upon  the  petition  of  a 
party,  who  has  not  already  shown  that  he  is  still  a  cre- 
ditor. 

Sir  John  Cross* — The  petition  merely  alleges^  that 
the  petitioner  was  a  creditor  for  150/.,  without  stating 
for  what  consideration  the  debt  was  incurred.  Suppose 
he  had  been  a  bill-holder  at  the  date  of  the  fiat,  and  the 
bill  had  since  been  paid.  This  would  have  been  quite 
consistent  with  the  terms  of  the  allegation  in  the  peti- 
tion. 

Sir  Georoe  Rose. — It  is  impossible  to  supersede  a 
fiat,  on  the  statement  in  this  petition.  And  it  is  now  too 
late  a  stage,  to  allow  any  favour  asked  by  a  person,  who 
comes  with  such  an  informal  case.  The  petitioner  has 
no  locus  standi. 

Petition  dismissed,  with  costs. 
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1838. 


Ex  parte  James  Watson. — In  the  matter  of  John 
Watson  and  James  Watson. 

This  was  a  petition  by  the  bankrupt,  Jcme^  Watson, 
to  annul  the  fiat,  on  the  ground  that  he  was  an  infant  at 
the  time  of  the  bankruptcy.  A  joint  fiat  bad  issued 
against  both  the  bankrupts  as  partners,  under  which 
they  had  both  surrendered. 

Mr.  MantagUf  in  support  of  the  petition,  said,  that 
the  infancy  was  not  disputed,  and  that  the  petitioner  had 
never  held  himself  out  to  the  world  as  an  adult;  which 
distinguished  this  case  from  that  of  Ex  parte  Watson  (a), 
where  the  Court  refused  to  supersede  a  commission  for 
this  cause,  on  the  petition  of  the  bankrupt,  but  left  him 
to  his  action  at  law. 

Mr.  Bethellj  for  the  assignees,  did  not  oppose  the  an« 
nulling  of  the  fiat,  as  to  James  Watson:  but  submitted  it 
might  stand  good  as  to  John  Watson,  under  the  6  Geo.  4. 
c.  16.  8. 16.,  which  provides,  that  in  every  commission 
against  two  or  more  persons,  it  shall  be  lawful  to  super- 
sede such  commission  as  to  one  or  more  of  such  persons; 
and  the  validity  of  such  commission  shall  not  be  thereby 
afiected  as  to  any  person,  as  to  whom  such  commission 
is  not  ordered  to  be  superseded. 

Mr.  Montagu  suggested  a  doubt,  whether  the  fiat 
would  be  good  against  John  Watson^  if  it  was  annulled 
as  to  James  Watson;  as  the  6  Geo,  4.  c.  16.  s.  16.  did 

(a)  16  Ves.  265. 


Wutmxniter, 
April  24,  1838. 

SemhU,  that  a 
joiDt  fiat  may  be 
annulled  as  to 
one  of  the  bank- 
rupts, on  the 
STOund  of  in- 
fancy, and  stand 
good  ai  to  the 
other;  under 
the6GM.4. 
c.  16. 1. 16. 


VOL.  III. 


U 


«78 


1838. 


Ex  parte 
Watson. 
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not  intend  ta  render  valid  a  fiat,  which  was  originally 
invalid  (a). 

The  Court  said^  that  the  Order  might  be,  either  that 
distinct  accounts  should  be  taken,  and  the  fiat  annulled, 
as  to  the  petitioner  James  Watson ;  or,  that  it  might  be 
annulled  generally,  and  the  petitioning  creditor  be  at 
liberty  to  take  out  a  new  fiat  against  John  Watsony  with 
costs  of  all  parties  out  of  the  joint  estate. 

Mr.  Bethelly  on  a  subsequent  day,  stated,  that  it  was 
agreed  to  take  the  latter  Order  for  annulling  the  fiat 
altogether ;  the  petitioner  agreeing  to  confirm  all  sales. 

(a)  But  see  £xpart«  By  grave,  2  G.  &  J.  391 }  22e  CoUman,  ModUSc  M.  15. 


Ex  parte  John  Hallowell. — In  the  matter  of  Wiluav 

Bell. 

Wntmi'Mtert 

pri     ,        .  YhIS  was  a  contest  between  two  creditors,  as  to  the  fiat. 

A.  issues  a  nat 

against  a  trader;  The  petition  prayed,  that  the  fiat  already  issued  might 
another  creditor,  be  annulled,  as  taken  out  against  good  faith. 

proposes  to  him  , 

to  abandon  the  On  the  23d  January  1838,  the  petitioner  issued  a  fiat 
the'bankrupt's  against  Sell;  a  few  days  after  which,  a  proposal  was 
deed,  for  the  made  by  Peacock,  another  creditor,  to  wind  up  JBelTa 
all  Uie  creditors;  &ff&ifs  by  an  assignment  to  trustees  for  the  benefit  of 
TOMaS-^aMents,  ^'^  Creditors,  instead  of  making  him  a  bankrupt.  On 
tnwt^do^to  be  ^®  ^^^^  January,  a  meeting  of  creditors  took  place  to 
^"S"*d'*°B  consider  of  this  proposal,  when  it  was  unanimously 
fop  his  signa-      agreed,  that  it  would  be  inexpedient  to  proceed  in  the 

ture.  fi.  disco- 
vers that  the       prosecution  of  the  fiat ;  and  for  the  satisfaction  of  the 

deed  gave  A, 

an  undue  pre-     petitioner,  Peacock  signed  the  following  memorandum : 

ference  over  the 

other  creditors,  and  issues  a  second  fiat. — Hild,  that  be  was  justified  in  so  doing;  and  a 

petition  by  A.  to  annul  such  second  fiat  was  dismissed,  with  costs. 
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*'  Newcasde,  S9th  January  18S8. 
**  I  have  attended  a  meeting  this  evening,  for  the  pur- 
pose of  having  some  adjustment  come  to  relating  to  the 
affairs  of  Mr.  Bell;  and  I  hereby  signify  my  concurrence 
in  an  assignment  to  Messrs.  Halhwell,  Damson,  &  Lowes, 
for  the  equal  benefit  of  the  creditors:  and  I  hereby  agree 
to  execute  such  assignment,  and  unite  with  the  trustees 
in  winding  up  the  affairs  under  such  assignment. 

"  Thomas  Peacock.'' 


1838. 


El  parte 
Hallowsll. 


The  petitioner  alleged,  that  in  consequence  of  this 
agreement  he  abandoned  the  prosecution  of  the  fiat;  and 
on  the  30th  January,  when  the  Commissioners  met  to 
open  the  fiat^  he  forebore  to  bring  forward  evidence  to 
procure  an  adjudication,  and  the  Commissioners  ad- 
journed the  meeting  for  want  of  such  evidence.  On  the 
Ist  February  a  deed  of  assignment  was  prepared,  whereby 
Sell  assigned  all  his  estate  and  effects  to  Hallawell, 
Davison,  8c  Lowes,  in  trust  for  the  equal  benefit  of  his 
creditors,  which  was  executed  by  the  trustees  and  nearly 
all  the  other  creditors ;  in  pursuance  of  which  the  truf^ 
tees  had  proceeded  to  collect  in  the  effects.  On  the  17th 
March  the  deed  of  assignment  was  tendered  to  Peacock 
for  execution,  who  said  he  could  not  then  tell  the  amount 
of  his  debt^  but  that  he  would  make  out  his  account,  and 
call  on  the  solicitor  of  the  trustees  on  the  following 
Monday,  and  execute  the  deed.  The  petition  then 
atated*  that  on  the  16tfa  March,  without  any  notice 
to  the  petitioner,  Peaeoeh  presented  a  petition  to  an* 
nul  tbe  fiat  issued  by  the  petitioner,  for  want  of  pro- 
secution, and  that  a  new  fiat  might  issue,  upon  the  peti- 
tion of  Peacock.  The  fiat  was  annulled  accordingly, 
and  a  new  fiat,  dated  the  15th  March,  was  issued,  on 

u  2 
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1838.       the  petition  of  Peacock^  the  affidavit  of  debt  having  been 

Ex  parte      ™ade  by  him  on  the  13th  March.     On  the  19th  March 

Hallowbll.    ijjjg  second  fiat  was  opened^  and  Bell  was  adjudged  a 

bankrupt,  on  proof  of  an  act  of  bankruptcy  alleged  to 

have  been  committed  by  him  one  day  prior  to  the  date 

of  the  trust  assignment. 

In  answer  to  the  allegations  in  the  petition,  Peacock 
stated  in  his  affidavit,  that  when  he  signed  the  memoran- 
dum of  the  29th  January  he  had  no  intention  of  issuing 
a  fiat  against  Belly  nor  had  he  any  such  intention  until 
about  five  weeks  afterwards,  when  he  discovered  that  the 
assignment  was  not  for  the  equal  benefit  of  the  creditors; 
but  enabled  the  trustees  to  pay  a  large  debt  in  foil  to  the 
petitioner,  in  preference  to  the  rest  of  the  creditors;  upon 
which  discovery  Peacock  determined  not  to  execute  the 
assignment;  and  having  also  discovered  that  jBe//  had 
committed  a  previous  act  of  bankruptcy,  he  determined 
to  apply  for  another  fiat. 

Mr.  Swanston,  and  Mr.  J.  Russell^  in  support  of  the 
petition.  Peacock  has  been  guilty  of  a  gross  breach  of 
faith  in  issuing  the  second  fiat;  for  when  he  was  applied 
to  on  the  17th  March  to  execute  the  trust  deed,  the  only 
excuse  he  assigned  for  not  then  executing  it  was,  that  he 
had  not  then  ascertained  the  amount  of  his  debt;  and  he 
engaged  to  call  on  the  Monday  following  and  execute  it. 
Now,  at  this  very  time  he  had  applied  to  annul  the  first 
fiat,  and  had  issued  another  one ;  having  presented  a 
petition  for  that  purpose  two  days  previously.  This 
breach  of  a  positive  engagement,  on  the  part  o(  Peacock, 
has  involved  the  petitioner  in  serious  liabilities.  The 
case  of  Ex  parte  Lowe  {a)  was,  in  its  circumstances,  very 
like  the  present.     In  that  case  Lord  Eldon  says,  "  The 

(a)  1  G.  &  J.  78. 
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bankrupt  had  a  commission  taken  out  against  him.     It        1838. 
afterwards  occurred  to  the  great  body  of  the  creditors,  to       j.^    ^ 
think  it  would  be  more  beneficial,  if  a  trust  deed  were    Hallowill. 
executed.     Accordingly,  the  property  is  assigned  to  the 
petitioner  and  another  person,  for  distribution  amongst 
the  creditors.    Nothing  is  more  clear  than  this,  that 
where  persons  think  fit  to  accede  to  such  a  trust  deed, 
they  cannot  afterwards  complain  of  what  is  done  under 
it— for  this  reason  amongst  others,  that  they  have  autho* 
rised  the  division  of  the  property  under  the  deed;  and 
if  they  afterwards  take  out  a  commission,  they  put  them- 
selves in  the  situation  of  recalling  their  confidence  firom 
tbose^  in  whom  they  expressed  that  they  placed  confi- 
dence, and  of  reclaiming  what  has  been  paid  by  the 
trustees,  under  the  circumstances  of  that  confidence." 
And  his  lordship  in  that  case  superseded  the  second 
commission,  which  had  been  taken  out  by  the  creditor, 
in  violation  of  his  engagement  to  accede  to  a  trust  deed. 
On  the  authority  of  that  case,  we  contend  that  it  is  com- 
petent to  a  petitioning  creditor  to  abandon  his  fiat,  and 
to  adopt  a  different  mode  of  distributing  the  bankrupt's 
effects.     [Sir  G.  Rose.  I  think  that  case  is  not  applica- 
ble to  the  present,]     The  conduct  of  Peacock  in  issuing 
the  second  fiat,  we  charge  to  be  fraudulent;  and  there  is 
nothing  in  the  practice  of  bankruptcy,  that  gives  any 
sanction  to  fraud.     The  trustees  have,  on  the  faith  of  the 
deed  of  assignment,  proceeded  to  sell  the  property  and 
collect  in  the  debts  of  Bell;  and  will  incur  a  serious 
loss,  if  this  fiat  is  permitted  to  stand. 

Mr.  Anderdon,  for  Peacock^  the  petitioning  creditor. 
When  the  Court  is  in  possession  of  all  the  facts  of  this 
case,  it  will  have  no  doubt  as  to  the  merits.    The  case 
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1838.  of  Ex  parte  Lowe  (a)  does  not  apply  to  this.  TherCj 
^^  there  was  no  valid  act  of  bankruptcy;  the  petitioning 
Hallowell.  creditor,  who  was  a  party  to  the  trust  deed,  setting  it  up 
as  an  act  of  bankruptcy ;  besides  which,  he  was  guilty 
of  fraud  and  great  delay;  and  the  commission  itself  was 
wholly  inoperative  and  void,  for  he  swore  that  he  had  no 
debt.  Here  there  are  two  creditors,  one  for  lOO/.^  and 
another  for  160/.,  who  have  refused  to  execute  the  trust 
deed.  Even  supposing  that  Peacock  had  executed  the 
trust  deed,  yet,  according  to  the  decision  in  Doe  v.  Anr- 
derson  {b),  if  he  had  been  ignorant  that  an  act  of  bank*^ 
ruptcy  had  been  previously  committed  by  Bell,  he  mighty 
notwithstanding,  have  become  a  petitioning  creditor  in 
respect  of  his  original  debt«  It  is  true,  that  Peacock  in 
the  first  instance  assented  to  a  deed  of  trust;  but  be  dis- 
covered afterwards,  that  there  had  been  a  secret  assign^ 
ment  by  the  bankrupt  to  the  petitioner  of  all  the  utensils 
in  his  brewery,  and  that  the  object  of  the  petitioner  was 
to  get  more  under  a  deed  of  trust,  than  he  could  under  a 
bankruptcy ;  inasmuch  as  under  a  fiat  in  bankruptcy  the 
utensils,  being  moveables,  would  be  considered  to  be  in 
the  order  and  disposition  of  Bell  at  the  time  of  his  bank- 
ruptcy, and  consequently  to  be  divisible  amongst  his 
general  creditors.  The  bankrupt  swears^  that  he  believed 
the  petitioner  intended  to  pay  himself,  in  preference  to 
the  other  creditors. 

Mr.  SwanstoUf  in  reply. 

Erskine,  C.  J. — If  there  had  been  any  general  propo- 
sition in  the  law  of  bankruprcy,  that  a  party,  who  had 
once  assented  to  a  deed  of  trust,  could  not  afterwards 

(a)  1  G.  &  J.  78.  (6)  6  M.  &  S.  1«2. 
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sue  oat  a  fiat  against  hie  debtor^  then  the  duty  of  the 
Court  would  be  clear,  in  granting  the  prayer  of  this 
petition ;  because  it  appears  that  PecLcock  induced  the 
petitioner  to  abandon  the  first  fiat^  and  assent  to  a  trust 
deed^  which  Peacock  also  expressly  engaged  to  execute. 
Bat  I  cannot  find  any  decision  lajring  down  any  such 
general  rule.  The  case  of  Ex  parte  Lowe  was  decided 
under  very  peculiar  circumstances.  In  that  case  Lord 
Bldon.  says,  '*  The  true  question  is,  whether,  if  a  com- 
mission has  been  taken  out  in  furtherance  of  a  conspiracy 
to  harass  an  individual,  or  contrary  to  that  good  faith 
which  ought  to  obtain  between  debtor  and  creditor— in 
other  words,  if  a  commission  has  been  taken  out,  where 
the  party  has  no  right  to  support  it,  and  where  it  can  be 
troly  represented  as  matter  of  oppression,  the  only  re- 
medy is  to  apply  to  the  Bankrupt  Office  to  supersede; 
or,  whether  the  party  has  not  a  right  to  come  here  to 
complain  of  such  a  proceeding,  and  to  be  indemnified  in 
the  nature  of  excessive  costs,  which  he  may  have  incurred 
by  the  commission  being  taken  out  and  not  proceeded 
in.^  Lord  Eldon  adds  some  general  observations,  show- 
ing how  unfair  it  was  that  a  party  who  had  assented  to 
a  deed  of  trust  should  afterwards  recall  his  assent,  and 
reclaim  the  property  that  had  been  sold  under  it  and  distri- 
buted among  the  creditors.  But  Lord  Eldon  does  not  de- 
cide the  case  on  that  ground,  but  on  others,  namely,  that 
the  petitioning  creditor  swore  he  had  no  debt,  and  gave  his 
solemn  assurance  he  would  not  disturb  the  trust  deed; 
and  the  solicitor  who  took  out  the  commission  was  a 
party  to  the  deed.  That  case  therefore  affords  no  foun- 
dation for  the  position  contended  for  in  this,  that  Pea- 
cock having  assented  to  a  deed  of  trust,  that  circumstance 
mast  necessarily  call  on  this  Court  to  supersede  a  fiat 


1838. 


Ex  parte 
Hallow  BLL. 


Hallow  Er.L. 
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1838.  which  is  afterwards  issued  by  him.  It  may  be  put  to 
Ex  parte  ^®  discretion  of  the  Court  to  supersede,  under  such  cir- 
cumstancesi  but  not  as  a  matter  of  right  in  the  party 
who  petitions  to  supersede.  The  Court  would  undoubt- 
edly annul  a  fiat  issued  by  a  composition  creditor,  if  a 
proper  case  were  made  out ;  if,  for  instance,  the  bankrupt 
petitioned  to  annul,  on  the  ground  of  oppression  and 
a  breach  of  good  &ith.  But  in  this  case  there  is  no 
legal  principle,  on  which  the  Court  is  called  upon  to  annul 
the  fiat,  unless  the  interests  of  the  creditors  required  it, 
which  is  not  the  fiu:t.  The  only  question  now  is,  there- 
fore, whether  Peacock  should  pay  to  Hallowell  the  costs 
of  the  first  fiat.  And  if  the  facts  had  been  as  stated  in 
the  petition,  I  should  have  thought  that  he  should  pay 
those  costs,  even  without  any  charge  of  bad  faith  on  his 
part  But  when  we  come  to  look  at  all  the  circumstances 
disclosed  by  the  affidavits,  it  seems  unjust  that  the  pay- 
ment of  these  costs  should  be  imposed  on  Peacock. 
When  Peacock  signed  the  memorandum  of  the  39th 
January,  he  agreed  to  an  assignment  to  trustees  for  the 
equal  benefit  of  the  creditors;  but  when  he  sees  the 
trust  deed,  he  finds  this  proviso  in  it — that  the  trustees, 
after  paying  off  a  prior  mortgage  on  the  brewery  to  a 
building  company  for  700/.,  were  to  pay  off  a  mortgage 
on  the  brewing  utensils  to  HaUowell  for  SOO/.;  and  if 
the  proceeds  of  the  brewing  utensils  were  not  sufficient 
for  this  purpose,  then  that  the  trustees  were  to  pay  HaJr- 
hwell  the  amount  of  any  deficiency  out  of  the  general  pro- 
ceeds of  the  bankrupt's  estate.  Now,  this  would  have  been 
a  gross  preference  of  Hallowell,  to  the  injury  of  the  other 
creditors ;  for  the  payment  should  have  been  confined  to 
the  proceeds  of  the  property  mortgaged,  giving  him  li- 
berty to  come  on  the  general  funds,  not  in  preference  to. 
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bat  rateably  with  the  other  creditors.  This  provision 
was  certidnly  unfair  towards  Peacock  and  the  other  cre- 
ditors; and  when  he  discovered  the  fact,  I  think  he  was 
justified  in  withdrawing  from  his  agreement,  and  suing 
out  another  fiat  The  consequence  is,  that  this  petition 
must  be  dismissed,  with  costs. 
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1838. 


Ex  parte 
Hallowlll. 


Sir  John  Cross. — I  am  of  the  same  opinion.  In  the 
petition  the  material  fact  is  suppressed,  that  HaUowell^ 
the  petitioner,  in  respect  of  his  mortgage  of  the  brewing 
utensils,  was  to  have  a  fraudulent  preference  over  the 
other  creditors.  The  bad  fiiith,  which  has  been  charged, 
was  not  on  the  part  of  Peacock^  but  of  HaUowelL  When 
Peacock,  therefore,  got  scent  of  what  was  going  forward, 
and  that  Halhwell  was  endeavouring  to  pay  himself  in 
fiill,  at  the  expense  of  the  other  creditors,  he  chose  to 
issue  a  second  fiat.;  and  I  think  he  was  justified  in  so 
doing. 


Sir  George  Rose. — It  was  very  plain  to  me,  through* 
out  the  whole  of  the  argument,  what  was  to  be  done  with 
this  petition,  upon  the  petitioner's  own  statement.  The 
material  question  for  us  to  consider,  as  very  properly 
put  by  the  Chief  Judge,  is,  which  of  these  two  parties  is 
liable  for  the  costs  of  the  first  fiat;  and  I  agree  with 
him,  that  they  must  fall  on  HaHoweU^  and  that  this  peti- 
tion also  must  be  dismissed,  with  costs.  It  has  been  long 
an  established  rule  in  bankruptcy,  that  the  petitioning 
creditor,  who  takes  out  a  fiat,  is  bound  to  carry  it  on  to 
the  choice  of  assignees ;  after  which  the  creditors  are  at 
liberty  to  enter  into  a  compromise  with  the  bankrupt,  by 
assenting  to  a  trust  deed,  in  the  manner  pointed  out  by 
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1838.        the  6  Oeo.  4.  o.  16.  b.  133.    But>  in  this  case^  the  peU* 
^^  tioner  enters  into  an  arrangement  for  annulling  the  first 

Hallowbll.  fii^t^  without  even  proceeding  to  adjudication ;  and  he  now 
comes  here,  and  sets  up  a  trust  deed,  in  opposition  to  a 
fiat  subsequently  issued.  But,  was  it  ever  heard  of, 
that  a  petitioning  creditor  was  at  liberty  to  abandon  his 
own  fiat,  and  annul  that  of  another  creditor,  in  order  to 
set  up  a  trust  deed?  1  defy  any  one  to  produce  a  case, 
where  a  petitioning  creditor  has  been  permitted,  under 
such  circumstances,  to  come  back  to  the  Court,  for  the 
purpose  of  superseding  the  second  fiat  and  setting  up  a 
trust  deed.  It  has  been  endeavoured,  on  the  part  of  the 
petitioner,  to  impress  on  the  Court  the  case  oi  Ex  parte 
Lowe^  as  a  decided  authority  in  his  fiivour;  but  that 
case  has  not  the  most  distant  application  to  the  one 
before  the  Court  In  the  first  place,  the  petition  was  in 
that  case  not  that  of  the  petitioning  creditor ;  there  was  no 
petitioning  creditor's  debt;  and  the  commission  had  been 
worked  up  to  the  proper  period,  the  choice  of  assignees. 
Then,  as  to  the  costs.  The  agreement  of  Peacock  with 
the  petitioner  was,  that  the  trust  deed  should  be  for  the 
^ual  benefit  of  the  creditors.  Peacock  then  says,  you 
concealed  the  circumstance  of  your  having  a  security 
from  the  bankrupt,  that  was  prejudicial  to  the  interests  of 
the  other  creditors,  and  have  secreUy  introduced  into  the 
trust  deed  a  clause,  which  gives  you  an  undue  preference 
over  them.  Peacock  therefore  had  a  perfect  right  to 
refiise  his  assent  to  the  trust  deed,  and  take  out  a  second 
fiat. 

Petition  dismissed,  with  costs. 
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1838. 
Ex  parte  Lees.— In  the  matter  of  Oulton-  m^2Ti\ 

1838. 

X HIS  was  a  petition  for  payment  of  a  dividendi  which  On  a  petiiioD 

-  .       ,  nil  ^^^  payment  of 

Stood  in  the  paper  pf  the  my*  a  dividend,  the 

ordef  is  of 
course,  unless 

Mr.  SwansUm,  on  th^  part  of  the  respondent,  moTed  V^Z^r^"" 
that  the  hearing  of  the  petition  might  be  adjourned  rbteUmeT'''^"' 
till  next  tetdi,  on  the  gl'ound  that  a  cross  petition  to 
expunge  the  proof  had  been  prepared,  and  sent  down 
to  the  country  to  be  signed  {  and  it  was  desirable  that 
both  petitions  should  come  on  together. 

Erskine,  C.  J. — While  the  proof  stands  on  the  pro- 
ceedings, and  a  dividend  is  declared,  it  is  a  matter  of 
course,  that  the  dividend  should  be  paid.  Here  the  pre- 
sent petition  was  presented  on  the  12th  March,  and  this 
is  the  1st  May;  why  did  you  not  present  a  petition  to 
expunge  before  ? 

Sir  GfioaaE  RoSE.-^HAve  you  aiiy  affidavit  that  the 
dividends  in  the  petitioner's  hands  will  be  endangered, 
or  that  if  the  proof  is  expunged,  they  are  not  likely  to 
be  returned?  If  a  petition  for  payment  of  dividends, 
and  another  to  ekpunge  the  proof,  are  in  the  paper  to- 
gether, the  Court  would,  in  that  case,  hear  them  both 
at  the  same  time;  but  the  Court  will  not  adjourn  the 
hearing  of  a  petition  for  payment  of  dividends,  in  order 
that  a  petition  to  expunge  the  proof  may  be  presented. 

Mr.  AnderdoHp  contri. 

The  Court  refused  the  motion,  with  costs. 
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£x  parte 
May  7* 


1838.  The  petition  was  this  day  called  on  for  hearing. 


Mr.  Swanstan,  and  Mr.  Teed,  appeared  for  the  assig- 
neeS)  and  stated,  that  the  cross  petition  was  now  pre- 
sented for  expunging  the  proof,  on  the  ground  that  the 
debt  had  been  actually  paid  in  full:  they  therefore  moved 
that  it  might  be  brought  up  and  beard,  together  with  the 
petition  for  payment  of  the  dividend,  or  that  the  costs 
might  depend  on  the  result  of  the  cross  petition. 


The  Court  made  an  order  for  the  payment  of  the 
dividend,  but  directed  the  costs  to  stand  over  till  the 
hearing  of  the  cross  petition  to  expunge  the  proof. 


Wettminster, 
May  \,  1838. 

It  is  DO  ob- 
jection to  the 
proof  on  a  bill 
of  exchange 
against  the 
drawer, 
that  the  holder 
obtained  it  from 
the  acceptor ;  if 
there  is  no  sus- 
picion of  fraud. 

On  a  petition 
to  prove  against 
the  drawer,  no 
evidence  is  re* 
quired  of  his 
hand- writing, 
or  of  the  notice 
of  dishonour, 
where  no  objec- 
tion wu  made 
on  either  of 
these  grounds 
before  the  Com- 
missioner. 


Ex  parte  Gill. — In  the  matter  of  Bates. 

X  HIS  was  a  petition  to  prove  on  a  bill  of  exchange  for 
50/.,  drawn  by  the  bankrupt  on  one  HeadUy^  which  he 
accepted,  and  which  the  bankrupt  afterwards  indorsed 
to  him.  The  bill  was  afterwards  paid  away  by  Headiey 
to  the  petitioner,  in  payment  for  a  quantity  of  cotton 
sold  by  the  petitioner  to  Headley.  Headley  had  be- 
come bankrupt  as  well  as  Bates,  the  drawer ;  and  the 
petitioner  had  already  proved  the  bill  under  the  fiat 
against  Headley.  He  now  sought  to  prove  it  also  under 
the  fiat  against  Bates;  but  the  Commissioner  rejected  the 
proof,  on  the  ground  that  the  petitioner  got  the  bill  from 
the  wrong  hand,  namely,  the  acceptor;  and  the  presump- 
tion was,  therefore,  that  it  was  pud.  In  answer  to  this 
objection,  it  was  stated  to  have  come  to  the  hands  of 
the  petitioner,  before  it  was  due. 
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Mr.  White  appeared  in  support  of  the  petition.  1^38. 


Mr.  ToUer,  contri,  stated  that  no  consideration  passed 
from  Headley  to  Bates,  for  the  transfer  of  the  bill. 

Erskine^  C.  J. — That  is  immaterial. 

Sir  John  Cross. — I  doubt,  whether  the  hand-writing 
of  the  drawer,  and  notice  of  the  dishonour  of  the  bill, 
ought  not  to  be  now  distinctly  proved. 

Ebskive,  C.  J. — The  only  reason  assigned  by  the 
Commissioner  for  rejecting  the  proof  was,  that  the  pe- 
titioner obtained  the  bill  from  the  wrong  party ;  and  it 
appears  that  no  objection  was  made  before  him,  as  to 
the  want  of  proof  of  the  hand-writing  of  the  drawer,  of 
notice  of  dishonour,  or  of  the  consideration  of  the  bill. 
These  facts  must  therefore  be  taken  to  be  admitted. 
The  ground  of  rejection  by  the  Commissioner  appears 
to  me  untenable,  in  the  absence  of  all  suspicion  of  fraud. 
The  petitioner  ought  to  be  placed  in  the  same  situation, 
with  respect  to  any  dividend  under  Bates^s  estate,  as  if 
he  had  proved  when  he  tendered  his  proof.  If  any  di- 
vidend, however,  has  been  declared  under  the  fiat  against 
Headley,  the  amount  must  of  course  be  deducted  before 
proof  is  made  against  Bates. 

Sir  John  Cross  expressed  himself  now  of  the  same 
opinion. 

Sir  George  Rose  also  concurred. 

Ordered  as  prayed.    Costs  out  of  the  estate. 


Ex  parte 
Gill. 
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1838. 

^^/^         Ex  parte  Cornelius  Woodward  and  others. — In  the 

matter  of  Richard  Tvrv^r. 

Wenmintter,  CasB  1. 

May  23. 1837. 

A  payment  by  X  HIS  was  a  petition  of  creditors,  to  expunge  the  proof 
joint  makers  of  of  One  of  the  assignees,  on  the  ground  that  the  debt  was 
l^^TJtt^  l^arred  by  the  Statute  of  Limitations. 
tSe  Mtef  pre^"  It  appeared,  that  John  Donoaeter,  the  assignee,  had  on 
j\S"n?mirr*^  Ae  2«nd  March  18S6  proved  fin-  the  sum  of  786/.  l&r., 
h?iLw"if  "I  ^^^  amount  of  which  was  made  up  of  400/.  principal 
Stotute  of  Li-  money  alleged  to  be  due  to  him  on  a  promissory  note 
seefwtt.  tor  that  amount,  bearing  date  the  11th  October  1822, 

under  the  hands  of  the  bankrupt  and  one   William 
Pindar  and  William  Tongue — and  of  the  further  sum  of 
COO/,  principal  money,  alleged  to  have  been  lent  by  Don- 
caster  to  the  bankrupt  on  the  17th  June  1825,  for  which 
a  written  memorandum  was  given  by  the  bankrupt ;  and 
the  residue  of  the  proof  consisted  of  the  sum  of  158/.  I85., 
for  arrears  of  interest  on  the  two  first-mentioned  sums. 
The  fiat  issued  on  the  SSnd  February  18S6. 
The  petition  alleged,  that  the  Commissioner  ought  not 
to  have  allowed  the  proof^  inasmuch  as  more  than  six 
years  had  elapsed  since  the  debt  arose,  and  no  sum  of 
money  had  been  paid  by  the  bankrupt  to  Dojicaster, 
either  in  part  discharge  of  the  principal  or  interest,  within 
the  period  of  six  years  previously  to  the  82nd  March 
1836.     It  was  further  alleged,  that  the  fact  of  no  in- 
terest having  been  paid  on  either  of  the  sums  of  400/. 
and  200/.,  within  the  period  of  six  years,  plainly  appeared 
from  the  particulars  of  the  proof  made  by  Doncaster; 
wherein  it  was  stated,  that  tiie  sum  of  185/.  18^.  was 
claimed  by  him  for  interest  for  the  said  two  sums  of 
400/.  and  200/. ;  whereas  the  interest  on  those  two  sums^ 
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at  the  rate  of  52.  per  cent  per  annum  for  a  period  of  six        IBSS. 
years,  would  only  amount  to  the  sum  of  180/.  £,  parte 

In  opposition  to  the  petition,  Donoaster  filed  an  affi-  l^S^^r^bersT 
davit  stating,  that,  as  respected  the  sum  of  SOO/.,  the 
bankrupt,  within  six  years  of  his  bankruptey,  namely, 
on  the  )8th  February  18S4,  had  paid  interest  to  the  17th 
June  18SS;  and  that  on  the  Sd  November  18S5,  he  and 
the  bankrupt  stated  an  account  together,  which  was  in 
the  bankrupt's  hand-writing,  in  which  he  allowed  Z)<m- 
caster  SQL  for  two  years  and  a  half  interest  on  the  2002., 
from  the  17th  June  183S  to  the  17th  December  1836 ; 
that,  as  to  die  promissory  note  for  400/.,  DoncaUefj  in 
December  1835,  had  received  a  dividend  under  an  as- 
signment made  by  William  Finder  (a  joint  maker  of 
audi  note)  for  the  benefit  of  his  creditors;  and  that  on 
the  SSnd  November  1832  he  had  also  received  a  divi* 
dend  on  the  said  sum  of  400/.,  under  an  assignment  made 
by  William  Tongue  (another  joint  maker  of  the  note) 
for  the  baiefit  of  his  creditors;  that  there  had  been  ma- 
terial dealings  and  accounts  between  Doncaster  and  the 
bankrupt,  imsettled  at  the  time  of  his  bankraptey ;  that 
in  September  1835,  the  bankrupt,  being  in  embarrassed 
circumstances,  applied  to  lianeaster  to  be  a  trustee  under 
a  creditor's  deed,  and  upon  that  occasion  drew  out  in 
his  own  hand-writing  a  statement  of  his  debts,  in  which 
he  inserted  Daneaster's  debt  as  follows  :-^*'  Mr.  Don^ 
caeter^  including  interest,  773/.;"  and  on  the  6th  Oc- 
tober 1835,  the  bankrupt  made  a  conveyance  of  his  real 
and  personal  estate  to  Doncaster  and  two  other  trustees, 
for  the  benefit  of  his  credbors« 

In  reply,  it  was  sworn  by  one  Thomas  Bradshaw^  that 
on  the  24th  February  1837  he  attended  meetings  of  the 
creditors  of  Pinder  and  of  Tongue,  and  tha^  JDo7W€Uter'$ 
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1838.  solicitor,  who  was  also  solicitor  to  the  assignees,  under 
Ex  parte  ^^  respective  assignments  of  Pinder  and  Tonguef  then 
MdTothe^  ^^^^  ^  Bradshaw,  that  no  dividend  had  been  paid  to 
Doncaster  under  either  of  the  assignments,  and  that  no 
dividend  would  be  paid  to  him,  until  the  petition  to  ex- 
punge the  proof  had  been  disposed  of;  adding,  that 
if  Danciuter  was  not  entitled  to  prove  against  the  bank- 
rupt's estate,  he  was  not  entitled  to  prove  against  the 
estate  o(  Pinder,  or  Tongue,  The  deponent  averred, 
that  he  believed,  if  any  dividend  had  been  paid  to  Don-- 
caster  under  either  of  the  assignments,  it  must  have 
been  since  the  34<th  February  1837,  for  the  purpose  of 
defeating  this  petition. 

Mr.  Temple,  and  Mr.  Koe,  in  support  of  the  petition^ 
contended  against  the  fact  of  the  payment  of  interest  on 
the  debt 

Mr.  Swanston,  contrd,  on  behalf  of  Doncaster* 

Mr.  jP.  JBayley  appeared  for  the  other  assignees. 

Erskine,  C.  J. — The  case  is  not  quite  free  from  sus- 
picion ;  and  it  would  have  had  a  better  appearance,  if  it 
had  been  brought  earlier  before  the  Court.  The  bank- 
rupt has  furnished  a  copy  of  an  account,  of  which  the 
original  has  not  been  produced;  but  it  is  positively  sworn, 
that  the  bankrupt  signed  the  original ;  and  this  is  sub- 
stantially a  part  of  the  claim  for  200L  Then,  as  to  the 
note  for  400/.,  it  is  proved,  that  there  was  a  pajrmentby 
one  of  the  joint  makers  of  the  note,  which  takes  it  out 
of  the  statute.  There  is  not  sufficient  ground  for  ex- 
pungmg  the  proof. 
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■  Sir  John  Cross. — The  evidence  is  not  quite  satisfac-        1838. 

tory  to  my  mind ;  but  I  cannot  come  to  a  different  con-      ^^    ^ 
elusion  from  that  of  his  Honor  the  Chief  Judge.  ^^"'1^'"* 

^  and  others. 

Petition  dismissed.    The  assignees  to  have  their 
costs  out  of  the  estate  (a). 

(a)  Sir  Gearg$  Rote  had  left  the  Coart  before  judgment  was  pronounced. 


Ex  parte  Woodward.— In  the  matter  of  Turner.        ^*"SSi! '"" 

coram 
Case  2,  Ld.  Chancellor, 

Dec.  13,  1837. 

XHIS  was  a  petition  of  appeal  to  the  Lord  Chancellor^  Where  a  pe- 
tition of  appeal 

from  the  decision  of  the  Court  of  Review  in  the  pre-  was  presented 

to  the  Lord 

ceding  case.    An  application  had  been  made  by  the  pe-  Chancellor, 

after  one  of  the 

titioners'  counsel  to  Sir  George  Hose  for  a  special  case,  judges  of  the 
which  his  Honor  refused  to  certify,  on  the  ground  that  view  had  le- 
the  question  was  solely  one  of  fact.    The  petitioners  J'spec^  caie^ 
then  presented  this  petition  of  appeal,  which,  after  de-  ^J  ihf  qui- 
tailing  the  same  statement  of  facts  as  was  contained  in  j^ctTbene^^^ 
the  petition  in  the  last  case,  prayed  that  the  Order  of  the  ^^^''"  j^' 
Court  of  Review  might  be  reversed,  and  that  the  proof  coats, 
might  be  expunged. 

Mr.  Temple,  and  Mr.  Koe,  in  support  of  the  petition, 
stated  the  reason  why  the  matter  did  not  come  before 
the  Court  by  way  of  special  case,  instead  of  by  petition. 

Mr.  Swanston,  and  Mr.  F.  Bayley,  contrd. 

Lord  CoTTENHAM,  C. — I  do  not  see  how  any  doubt 
could  arise  as  to  the  200/. ;  that  is  clearly  proveable. 
VOL.  in.  X 
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1838. 


Ex  parte 
Woodward. 


The  400Z.  is  questionable ;  but,  as  it  is  stated  that  Sir 
George  Rose  said  this  was  entirely  a  question  of  fact, 
which  I  do  not  very  well  perceive  how  it  can  be  so  con- 
sidered, I  will  confer  with  him  before  giving  judgment. 


On  a  subsequent  day,  his  lordship  ordered  the  pe- 
tition of  appeal  to  be  dismissed,  with  costs ;  but  with 
liberty  to  apply  to  the  Court  of  Review  for  a  re-hearing. 


Wtttmiwiter^ 
May  \,  1838. 

A,  and  B.  make 
a  joint  promis- 
sory note,  ten 
yean  after  the 
dnte  of  which, 

B.  executes  an 
assignment  of 
bis  property  in 
trust  for  his  cre- 
ditors, under 
which  a  divi- 
dend is  paid  to 
the  holder  of 
the  note;  A, 
becomes  bank- 
rupt:— Held, 
that  the  pay- 
ment of  the 
dividend  under 
B.'s  assignment, 
being  after  the 
Statute  of  Li- 
mitations had 
already  run,  did 
not  revive  the 
debt,  as  against 
A.,  so  as  to  en- 
able the  holder 
to  prove  on  the 
note,  under  the 
fiat  against  A, 


Ex  parte  Woodward. — In  the  matter  of  Turner. 

Case  3. 

XHIS  was  a  petition  for  re-hearing  the  petition  in  the 
last  case  but  one  (a),  which  prayed  that  the  proof  of  a 
debt  might  be  expunged,  on  the  ground  of  its  being 
barred  by  the  Statute  of  Limitations. 

Mr.  Temple,  and  Mr.  Koe^  in  support  of  the  petition. 
The  point  to  be  argued  on  this  petition  for  re-hearing  is, 
whether  a  promissory  note,  made  in  1822  by  three  per- 
sons, can  be  established  in  proof,  in  1837,  against  one  of 
the  makers,  on  the  ground  of  the  two  other  makers  of 
the  note  having  made  payments  in  part  of  the  amount; 
when  there  has  been  no  payment  whatever,  either  in  re- 
spect of  principal  or  interest,  by  the  bankrupt,  the  other 
joint  maker.  It  is  now  provided  by  the  9  Geo,  4.  c.  14. 
s.  1.,  that  where  there  are  two  or  more  joint  contractors, 
no  joint  contractor  shall  be  bound  by  '^  reason  only  of 
any  written  acknowledgment  or  promise  made  and  signed 
by  any  other  or  others  of  them."     [Erskine,  C.  J.    The 


(a)  See  ante,  p.  290. 


Woodward. 
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section  goes  on  to  provide,  'Hhat  nothing  therein  con-  1838. 
tained  shall  alter  or  take  away,  or  lessen  the  effect  of|  ^^  parte 
any  payment  of  any  principal  or  interest  made  by  any 
person  whatever."]  But  the  payment  of  interest  in  this 
case  IS  not  an  acknowledgment,  within  the  words  of  the 
statute.  A  payment  on  account,  too,  is  merely  evidence 
of  an  acknowledgment.  Ten  years  had  run  from  the 
date  of  the  promissory  note  for  400/.,  when  the  payment 
was  made  under  the  assignment  from  William  Tongue. 
The  only  ground  of  the  rejection  of  the  appeal  by  the 
Lord  Chancellor  was  this :  his  lordship  saw  an  indorse- 
ment on  the  proposed  special  case  (made  by  one  of  the 
Judges  of  this  Court)  in  these  words,  ^'  matter  of  fact, 
not  within  the  act ;"  upon  which  his  lordship  said,  he 
did  not  perceive  how  it  could  be  considered  a  question 
of  fact,  but  that  he  would  confer  with  the  Judge  who 
made  the  indorsement.  Having  done  so,  his  lordship 
said,  be  was  informed  by  the  learned  Judge,  that  the 
question  of  law  was  not  argued  before  the  Court  of  Re- 
view ;  that  being  the  case,  his  lordship  said,  he  could 
not  hear  the  appeal,  but  would  give  the  petitioners  liberty 
to  apply  to  this  Court  for  a  re-hearing. 

Sir  Georgb  Rose. — If  the  case  went  to  the  Lord 
Chancellor  on  any  mistake,  it  was  quite  right  that  it 
should  come  back  to  this  Court  to  have  it  rectified.  I 
told  the  parties,  that  a  material  point  stated  in  the  spe- 
cial case  was  not  argued  in  this  Court ;  and  I  further 
told  them,  there  was  every  disposition  in  this  Court  to 
set  the  matter  right  by  a  re-hearing.  I  now  repeat,  that 
the  essential  fact  on  which  this  case  turns,  was  not 
brought  forward  on  the  former  argument. 

x2 
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1888.  Mr.  Temple.     If  any  mistake  has  arisen  with  regard 

^^^"^        to  the  special  case,  it  is  owing  to  the  very  unfortunate 

Woodward,    manner  in  which  appeals  are  constituted  in  regard  to 

special  cases^ — unfortunate  for  the  parties,  unfortunate 

for  counsel,  and  unfortunate  for  the  Court  itself. 

Erskine,  C.  J. — I  wish  it  to  be  understood,  that 
whenever  a  special  case  is  brought  to  mc,  and  the  facts 
are  correctly  stated,  I  never  refuse  to  sign  it.  I  feel  it 
to  be  my  duty  to  certify  the  facts  to  the  Lord  Chancellor, 
leaving  it  to  his  lordship  to  reject  the  appeal,  if  it  re- 
lates merely  to  a  question  of  fact.  Such  is  my  practice* 
The  case  was  argued  here,  on  the  ground  that  at  the 
time  of  the  bankruptcy  of  the  debtor  the  Statute  of  Li- 
mitations had  already  run,  and  that  the  debt  could  not 
be  revived,  as  against  him,  by  the  acknowledgment  of 
another  joint  contractor. 

Mr.  Temple,  and  Mr.  Koe.  The  words  of  the  statute 
are  clear,  as  to  a  written  acknowledgment  or  promise;  but 
leave  the  law,  as  to  the  effect  of  payment  of  any  principal 
or  interest,  as  it  was  when  the  act  was  passed ;  and  the 
law  is,  that  a  payment  by  one  joint  contractor  does  not 
affect  the  other.  [ErsJdne,  C.  J.  According  to  the  case 
of  Chippendale  v.  Thurston  (a),  the  payment  of  interest 
by  one  joint  contractor  did  take  a  case  out  of  the  Statute 
of  Limitations,  previous  to  the  statute  of  9  Geo.  4.  c.  14. 
That  case  appears  to  decide,  that  payment  is  distinct 
from  acknowledgment,  in  the  construction  of  the  new 
statute.  I  admit,  that  if  payment  by  a  co-contractor  is 
made  after  the  statute  is  run,  such  payment  would  not 
revive  the  debt  against  the  other  co-contractor.]    In  this 

(a)  I  Mood.  &M.  411. 


Woodward. 
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case,  before  any  assignment  was  made  by  Tongue^  who        1838. 
was  one  of  the  joint  makers  of  the  promissory  note, — or       ^^  „,g 
before  any  pajrment  was  made  under  the  assignment,  the 
statute  had  already  run.     It  is  clear,  therefore,  that  the 
proof  for  the  400/.  must  be  expunged. 

Then,  as  to  the  200/.  debt,  which  is  founded  on  a  me* 
morandum  or  acknowledgment  dated  the  17th  June  1835, 
it  is  alleged,  that  interest  has  been  paid  on  this  sum ; 
but  this  is  not  sufficient  evidence  of  the  debt,  without 
evidence  aliunde,  either  from  the  bankrupt,  or  some  other 
person.  Is  there  any  acknowledgment  of  this  debt  by 
the  bankrupt?  The  memorandum  purports  to  be  signed 
by  the  bankrupt ;  but  it  has  never  been  properly  verified. 
The  mere  payment  of  interest,  however,  by  one  of  two  joint 
contractors,  even  though  within  the  six  years,  does  not 
prevent  the  other  joint  contractor  from  availing  himself 
of  the  Statute  of  Limitations ;  as  appears  from  the  case 
of  Brandram  v.  Wharton  (a),  where  it  was  held,  in  an 
action  by  an  indorsee  against  one  of  two  joint  drawers 
of  a  bill,  that  the  proof  of  it  under  a  commission  of 
bankrupt  against  the  other  joint  drawer,  and  the  receipt 
of  a  dividend  within  six  years,  did  not  prevent  the  de-> 
fendant  from  availing  himself  of  the  Statute  of  Limita* 
tions.  [Erskine,  C.  J.  The  distinction  in  that  case  is, 
that  the  bill  was  not  proved,  but  only  exhibited  as  a 
security ;  the  proof  being  for  a  larger  sum  for  goods 
sold.  The  Court  laid  great  stress  upon  that  distinction, 
and  thought  that  the  case  of  Jackson  v.  Fairbank  (b) 
had  been  carried  quite  far  enough.] 

Mr.  Swanston,  and  Mr.  F.  Bayley,  controL.  After  the 
appeal  has  been  dismissed,  with  costs,  by  the  Lord  Chan- 

(a)  1  B.  &  Aid.  463.  (6)  1  H.  B.  340. 


Woodward. 
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1838.  cellor,  we  object  to  this  petition  being  heard  at  all ;  under 
£k  parte  ^^^^  circumstanceS|  the  Court  cannot  entertain  a  petition 
for  re-hearing.  [Erskine,  C.  J.  The  dismissal  was  not 
on  the  merits,  but  because  the  appeal  was  not  regularly 
before  the  Court.]  It  is  submitted,  that  the  mere  fact 
of  presenting  a  petition  of  appeal,  is  an  election  not  to 
have  a  re-hearing.  If  the  petition,  however,  is  to  be  re- 
beard,  there  are  two  points  for  the  consideration  of  the 
Court:  Ist,  as  to  the  200/. ;  2nd,  as  to  the  400Z.  [The 
Court  here  said,  they  were  satisfied  as  to  the  right  of 
proof  for  the  200/.]  Assuming,  then,  that  what  took 
place  since  1832,  would  take  the  case  out  of  the  sta- 
tute, if  the  six  years  had  not  then  expired,  the  ques- 
tion will  be,  whether,  notwithstanding  the  statute  had 
already  run,  those  subsequent  payments  would  not  have 
the  same  effect.  On  this  point,  Jackson  v.  Fairbanh  (a) 
is  clearly  in  favour  of  the  right  of  proof.  [ErsAine,  C.  J. 
In  that  case,  all  the  payments  had  been  within  the  six 
years.]  [Sir  George  Rose,  The  payment  of  a  dividend, 
under  a  commission  of  bankrupt  against  one  of  two  joint 
contractors,  it  must  be  admitted,  takes  a  case  out  of  the 
statute,  as  to  the  other ;  such  is  clearly  the  law,  strange 
as  it  may  appear ;  but  that  is  only  applicable  to  a  debt 
not  then  barred,  or,  in  other  words,  a  debt  then  prov- 
able.] It  has  been  decided,  that  a  payment  of  interest 
by  A.,  on  the  joint  and  several  promissory  note  of  A. 
and  £.,  is  evidence  of  a  promise  by  B,,  and  takes  the 
case  out  of  the  Statute  of  Limitations,  although  B.  was 
only  a  surety;  Burleigh  ^r.  Stott{b).  [Erskine,  C.J. 
In  that  case,  again,  the  payment  was  made  a  few  days 
before  the  six  years  expired ;  and  one  of  the  Judges 
dwelt  on  the  point,  that  the  party  making  the  payment 

(a)  1  H.  B.  340.  (6)  8  B.  &  C.  36. 
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was  agent  for  the  co-contractor.]     But  none  of  the        1838. 
Judges  there  made  any  reference  to  the  fact  of  the  time       ex  parte 
of  payment,  and  founded  their  judgment  upon  quite  a    Woodward. 
distinct  ground.    The  statute  does  not  destroy  the  debt, 
but  the  remedy.    The  statute,  therefore,  does  not  sever 
the  contract,  which  is  joint.     The  assignment  made  by 
Touffue  (one  of  the  joint  contractors)  in  1832,  was  equi- 
valent to  a  payment ;  for  it  has  been  decided,  that  a  pay- 
ment, to  take  a  case  out  of  the  statute,  need  not  be  in 
money,  but  may  be  in  goods.     [JErskine,  C.  J.   In  this 
case  the  note  was  dated  in  1822,  and  the  assignment  was 
in  1832,  and  nothing  had  occurred  in  that  period  to  take 
the  case  out  of  the  statute.     The  statute  had  already  at- 
tached.   That  point  was  dwelt  on  by  Mr.  Justice  Bayley, 
in  Atkins  v.  Treadgold{a). 

E&sKiNE,  C.J. — This  is  an  application  to  expunge 
the  proof  of  a  debt,  consisting  of  two  several  sums  of 
400/.  and  200/.;  and  it  is  opposed  upon  two  distinct 
grounds:  first,  that  there  has  been  a  payment  of  interest 
by  the  bankrupt  on  one  of  the  sums  within  six  years ; 
and,  secondly,  that  there  has  been  an  acknowledgment 
of  the  other  portion  of  the  debt  by  a  co-contractor  within 
the  like  period.  It  is  very  true,  that  more  than  six  years 
bad  elapsed  before  the  issuing  of  the  fiat ;  but  then  it  is 
sworn  by  the  respondent,  that,  with  respect  to  the  sum 
of  £00/.,  the  bankrupt  bad  paid  interest  on  that  sum  on 
the  18th  February  1834,  which  was  within  six  years  of 
the  time  of  the  proof;  and  that  he  also,  on  the  3d  No- 
vember 1835,  signed  an  account,  in  which  he  acknow- 
ledged that  there  was  a  debt  existing,  on  which  two 
years  and  a  half  interest  would  be  due  on  the  17th  De- 

(a)  2  B.  &  C.  23. 
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1838.        cember  1835.     It  is  impossible^  therefore^  not  to  say, 
Ez  parte       ^^^^  ^^  ^^^  ^^^  bankrupt  admitted  that  200Z.  was  then 

Woodward.     Jiip, 

Then^  as  to  the  400/.  Any  acknowledgment  would 
formerly  have  taken  a  case  out  of  the  statute ;  but  by 
Lord  Tenterden's  act  (a)  it  is  declared,  that  the  acknow- 
ledgment must  be  in  writing,  and  signed  by  the  party 
chargeable;  but  that  no  joint  contractor  shall  be  charge- 
able ''  in  respect  or  by  reason  only  of  any  written  ac- 
knowledgment or  promise  made  and  signed  by  any  other 
or  others  of  them ;"  and  then  it  is  provided,  that  nothing 
therein  contained  "  shall  alter,  or  take  away,  or  lessen 
the  effect  of  any  payment  of  any  principal  or  interest 
made  by  any  person  whatsoever."  In  regard,  therefore, 
to  the  effect  of  any  payment,  the  statute  of  9  Geo.  4. 
c.  14.,  leaves  the  law  as  it  was  before  that  act  passed. 
Then  what  was  the  law  before  that  statute?  In  Jackson 
V.  Fairbank  (b)  it  was  decided,  that  where  one  of  two 
makers  of  a  joint  and  several  promissory  note  became 
bankrupt,  and  the  payee  received  a  dividend  under  the 
commission,  on  account  of  the  note,  this  prevented  the 
other  maker  from  availing  himself  of  the  Statute  of  Limi- 
tations, in  an  action  brought  against  him  for  the  re- 
mainder of  the  money  due  on  the  note,  the  dividend 
having  been  received  within  six  years  before  the  action 
brought.  The  decision  in  Jackson  v.  Fairbank  was 
questioned  in  Brandram  v.  Wharton  (c),  but  not  over- 
ruled ;  and  in  Burleigh  v.  Stott  {d)  it  was  referred  to  and 
relied  on  by  Mr.  Justice  Holroyd;  and  therefore  still 
remains  the  law.  At  the  former  hearing  of  the  present 
case,  the  Court  thought  there  was  not  sufficient  ground 

(a)  9  Geo.  4.  c.  14.  s.  1.  (Jb)  2  H.  Bl.  340. 

(c)  1  B.  &  Aid.  463.  id)  8  B.  8  C.  36. 
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for  expunging  the  proof  for  the  400/.  The  factH  have 
now  been  brought  before  the  Court,  which  were  not  pre- 
sented to  its  notice  on  the  former  occasion ;  and  it  ap- 
pears not  only  that  the  payment  of  the  dividend,  under 
the  assignment  from  Tongue,  was  made  after  the  Statute 
of  Limitations  had  already  run,  but  that  the  assignment 
itself  was  executed  more  than  six  years  after  the  debt 
accrued.  The  question  then  arises,  whether,  under  these 
circumstances,  one  joint  contractor  can  revive  a  debt 
as  against  another.  Now,  even  if  there  were  no  autho- 
rity on  the  point,  I  should  have  thought  that  this  could 
not  be  done;  because  the  only  principle,  on  which  one 
person  can  revive  a  debt  against  another,  is,  that  he 
must  be  considered,  for  this  purpose,  the  agent  for  that 
other;  but  it  would  be  straining  the  fiction  too  far  to 
say^  that  where  a  debt  is  barred  by  operation  of  law 
against  one  of  several  joint  contractors,  any  other  joint 
contractor  can  be  considered  his  constructive  agent  to 
revive  it.  The  case  o£  Atkins  v.  IVeadgold{a)  is  deci- 
sive of  the  present  question.  In  that  case  A»  and  £• 
made  a  joint  and  several  promissory  note.  A.  died, 
leaving  J3.  one  of  his  executors,  who,  ten  years  after 
AJ'b  death,  paid  interest  on  the  note,  not  in  the  character 
of  executor,  but  personally,  as  one  of  the  makers  of  the 
note ;  and  an  action  was  brought  on  the  note,  by  the  re- 
presentatives of  the  payee,  against  the  executors  o( A.; 
but  it  was  held,  that  the  pa3rment  of  interest  by  J3,  did 
not  take  the  case  out  of  the  Statute  of  Limitations,  so  as 
to  make  ^.'s  executors  liable.  It  appears  to  me,  there- 
fore, that  the  proof  for  the  400Z.  must  be  expunged.  I 
give  no  opinion  as  to  how  the  law  would  be,  if  the  assign- 
ment firom  Tongue  had  been  within  the  six  years ;  though 


1838. 


£z  parte 

WOODWABO. 


(a)  2  B.  &  C.  23. 
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1838.        it  does  not  strike  me^  that  that  fact  would  have  made 


Ex  parte      ***y  di^feTcnce  in  the  case. 

Woodward. 

Sir  John  Cross* — As  I  have  not  my  notes  of  the  for- 
mer argument,  I  do  not  know  the  reasons  that  influenced 
the  former  judgment  of  the  Court.  But  there  is  now  so 
little  doubt  upon  my  mind,  that  I  cannot  imagine  on 
what  grounds  the  Court  could  have  decided,  as  they  did, 
on  the  former  occasion.  With  respect  to  the  200/.,  all 
depends  upon  the  debtor  and  creditor  account  between 
the  parties;  in  which  account  the  900L  was  acknow- 
ledged to  be  due.  But  as  to  the  400/.,  it  is  manifest  that 
the  creditor  never  pretended  to  have  any  claim  for  that 
sum.  On  the  whole,  I  think  it  is  clear,  that  the  proof 
for  the  200/.  must  stand,  but  that  in  respect  of  the  400/. 
it  must  be  expunged. 

Sir  George  Rose. — The  present  re-hearing  is  satis- 
fiictory  to  the  Court ;  for  it  is  plain,  that  there  has  been 
a  mistake  as  to  fact  somewhere.  It  is  true,  indeed,  that 
all  the  affidavits,  which  have  been  commented  on  to-day, 
are  entered  as  having  been  read  on  the  former  hearing; 
but  it  is  one  thing  to  have  affidavits  entered  as  read,  and 
another  thing  to  have  the  facts  stated  in  them  rendered 
prominent  by  counsel.  I  think  I  can  take  upon  myself 
to  say,  that  on  the  former  occasion  the  argument  did  not 
proceed  on  the  point,  that  the  deed  of  assignment  JBrom 
Tongue  was  executed  after  the  Statute  of  Limitations 
had  run.  The  argument  then  proceeded  merely  on  the 
fact,  that  the  payment  by  the  trustees  took  the  case  out 
of  the  statute.  The  payment  of  a  dividend  under  a  com- 
mission against  one  of  two  joint  contractors,  having  been 
held  to  take  a  case  out  of  the  statute,  as  to  the  other  joint 
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contractor^  it  became  a  question  of  how  far  the  effect  of       1838. 
a  payment  under  a  trust  deed  was  analogous  to  payment       ^^^  ^^^^^ 
of  dividends  under  a  commission.     Under  such  circum-    Woodward. 
stances,  the  Order  of  this  Court  was  made.     When  the 
parties  afterwards  applied  to  me  to  certify  a  special  case, 
I  refused,  because  I  considered  it  a  question  of  fact,  in 
which  case  I  always  refuse  to  certify ;  but  I  advised  the 
parties  to  go  before  one  of  the  other  Judges,  who  enter- 
tained a  different  opinion  on  that  point;  and  at  the  same 
time,  I  suggested  a  re-hearing :  but  the  matter  went  be- 
fore the  Lord  Chancellor,  and  was  dismissed.     As  to  the 
4002., — when  the  statute  had  already  run,  one  of  the  joint 
contractors  to  the  note  was  displaced  from  a  position 
giving  him  any  power  to  bind  the  other.      I  concur, 
therefore,  in  opinion  with  the  rest  of  the  Court. 

The  Order  was,  that  the  proof  should  be  reduced 
to  the  200/.  and  interest;  and  that  all  parties 
should  take  their  costs  out  of  the  estate. 

Sir  John  Cross  adverted  to  the  inconvenience  arising  Practice,  as  to 
from  a  practice,  which  had  become  too  prevalent,  of  the  proval  of  a 
solicitors  for  appellants  applying  to  the  Judge  at  his  g^cfal  caae. 
private  house  to  certify  a  special  case;  when,  by  the 
terms  of  the  General  Order,  it  ought  to  be  left  at  the 
OflSce  of  the  Registrar  (a). 

(a)  GENERAL  ORDER,  22  May  1833. 

It  is  ordered,  that  every  special  case  of  appeal  from  this  Court,  tendered 

for  the  approTal  of  one  of  the  Judges,  shall  be  left  for  that  purpose  at  the 

OflBce  of  the  Registrar,  signed  by  the  counsel  for  the  respective  parties,  or 

accompanied  by  a  certificate  from  the  counsel  for  the  appellant,  that  there 

is»  in  their  judgment,  good  cause  for  such  appeal,  aad  an  affidavit  that  a 

copy  of  such  case  has  been  delivered  to  the  solicitor  for  the  other  party  eight 

days  prior  to  such  tender  thereof. 

T.  Erskinb,  C.  J. 

J.  Cross,  J. 

G.  Rose,  J. 
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Wettmin^er, 
May  5,  1838. 

Although  an 
equitable  mort- 
gagee gives 
notice  to  the 
tenant  to  pay 
him  the  rent,  he 
doei  not  thereby 
entitle  himself 
to  the  rent  ac- 
cruing before 
the  onier  for 
lale. 


Ex  parte  Scott. — In  the  matter  of  Pearson. 

XHIS  was  the  petition  of  an  equitable  mortgageei  for 
the  usual  order  of  sale,  and  praying  also,  that  he  might 
be  allowed  the  rents  of  the  estate  from  the  date  of  a 
notice  which  he  had  given  to  the  tenant,  requiring  the 
rent  to  be  paid  to  himself. 

Mr.  BetheUy  in  support  of  the  petition.  The  notice 
given  by  the  petitioner  is  equivalent  to  an  ejectment  in 
the  case  of  a  legal  mortgage,  which  entitles  the  mort- 
gagee to  the  rents.  After  this  notice,  the  mortgagor 
becomes  trustee  for  the  mortgagee ;  and  therefore  neither 
the  mortgagor,  nor  his  assignees,  can  retain  the  rent 
against  the  petitioner,  who  must  be  considered  as  a  cestui 
que  trttst. 


The  Court  said,  that  in  equitable  mortgages  the  rents 
are  never  allowed  to  the  mortgagee,  which  accrued  be- 
fore the  date  of  the  order  of  sale;  unless  there  were  such 
circumstances,  as  would  induce  a  jury  to  infer  that  the 
mortgagor  intended  the  mortgagee  to  receive  the  rents. 
Such  cases  may  have  occurred  in  this  Court;  but,  as  no 
inference  of  the  kind  can  arise  in  this  case,  the  petitioner 
must  be  content  with  the  common  Order. 
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1838. 


£x  parte  Lewis  Loyd  and  others. — In  the  matter  of 

Ireland  and  Harrison.  Wutminstn. 

fj^  May  25,  1838. 

1  HIS  was  also  the  petition  of  equitable  mortgagees  for  One  of  two 
the  usual  order  for  sale  of  an  estate  belonging  to  the  ^iu  the  deeds 
bankrupt  Harrison,  on  which  they  claimed  a  lien,  under  teie/by'^arof 
the  following  circumstances :  !2"^?™'!: 

o  gage,  to  secure 

Ireland  &  Harrison  were  partners,  as  dyers,  at  Lan-  J  ^^^°*?***|P_. 
caster.    Harrison  was  also  in  partnership  with  Bolton,  ^•'^s  becomes 

baDknipt,  the 

at  Manchester.    The  petitioners  were  bankers  at  Man-  other  partner 

.  ,      .  .  «   T  being  solvent : 

Chester,  carrying  on  business  under  the  firm  of  Jones  Htid,  that  an 

QrQAf  nisv  be 

Loyd  &  Co.     In  the  year  1836,  Harrison  and  Bolton  made  for  the 
being  indebted  to  the  petitioners,  and  wishing  a  further  equitable  mort- 
advance,  Harrison  deposited  with  the  petitioners  the  ^^f  aiiow«i 
title-deeds  of  an  estate  belonging  to  himself,  by  way  of  bfiimipt^mut- 
equitable  mortgage,  accompanied  with  the  following  me-  °^'  ^^^  ^*  ^ 
morandum :  ^"'^H  ^^i- 

dends. 

^*  Messrs.  Jones  Loyd  &  Co.,  bankers,  Manchester. 

"  Gentlemen, 

'^  Herewith  you  will  receive  a  bundle  of  deeds 

relating  to  my  property,  situate,  &c.,  which  deeds  are 

by  me  deposited  with  you  as  a  security  for  the  payment 

of  the  running  balance,  which,  for  the  time  being,  may 

be  accruing  from  Messrs.  Harrison  &  Bolton  to  you  or 

any  of  you,  alone,  or  with  any  other  partner  or  partners; 

and  in  consideration  thereof,  I  hereby  undertake,  at  my 

own  expense,  to  complete  such  security,  when  thereunto 

required  by  you. 

**  I  am,  &c. 

"  t7.  Harrison.^* 

At  the  time  of  this  deposit,  the  firm  of  the  petitioners 
consisted  of  Lewis  Loyd,  Samuel  Jones  Loyd,  Edward 
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1838.        Loyd^  L.  Loyd  the  younger,  and  C  W.  Tabor.     In 

j.^    ^       December  1836,  Tabor  retired  from  the  partnership, 

f^V        and  the  other  partners  continued  to  make  advances  to 

and  others.  '^ 

Harrison  &  Bolton  up  to  Joly  1837,  when  Harrison  & 
Ireland  became  bankrupts.  The  petition  alleged,  that 
by  the  bankruptcy  of  Harrison^  the  partnership  of  JTcrr- 
rison  &  Bolton  was  dissolved,  and  prayed  the  common 
order  for  the  sale  of  the  property,  with  liberty  to  prove  for 
any  deficiency  against  the  separate  estate  of  Harrison, 

Mr.  SwansUm  appeared  in  support  of  the  petition. 

Mr.  C  P.  Cooper^  and  Mr.  Archbold,  contra.  This 
being  a  joint  debt  of  Harrison  &  Bolton,  and  Saltan 
being  a  solvent  partner,  there  cannot  be  any  proof  against 
Harrison,  before  recourse  is  had  to  the  solvent  partner. 
Secondly ;  the  deposit  was  not  made  with  the  present 
firm  of  the  petitioners,  and  therefore  is  no  valid  security 
to  them.  At  the  time  of  the  deposit,  the  firm  consisted 
of  five  partners,  but  when  the  advances  were  made, 
there  were  only  four.  The  words  of  the  memorandum 
of  deposit  are  not  strong  enough  to  render  the  security 
available  in  law,  under  every  possible  change  of  the 
firm.  There  is  another  objection  to  any  order  on  this 
petition ;  Bolton,  the  solvent  partner,  is  not  served  vnth 
it,  and  therefore  cannot  be  bound  by  any  account  taken 
behind  his  back,  of  advances  alleged  to  have  been  made 
to  the  firm  of  Harrison  &  Bolton. 

Mr.  Stvanston,  in  reply. 

Erskine,  C.  J. — There  is  so  much  di£Bculty  as  to  one 
part  of  the  prayer  of  this  petition,  that  I  should  have 
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been  glad  if  the  parties  had  consented  to  an  order.    But       1888. 
as  to  the  argument,  that  the  memorandum-  does  not  ex-      j^    ^ 
tend  the  security  to  the  change  of  the  firm,  I  think  that        i^^rs. 
is  perfectly  untenable.    The  memorandum  was  evidently 
intended  to  apply  to  any  state  of  the  firm,  whether  the 
number  of  parties  increased,  or  diminished ;  for  the  words 
are  '*  to  you,  or  any  of  you^  alone,  or  with  any  other 
partner  or  partners."     I  feel  great  difficulty,  however,  in 
acceding  to  that  part  of  the  prayer  of  the  petition,  which 
seeks  to  prove  any  deficiency  against  the  separate  estate 
of  Harrison  ;  for  there  is  nothing  in  the  memorandum, 
to  convert  this  into  a  separate  debt  as  against  him ;  and 
therefore  it  appears  to  me,  that  it  would  be  improper  to 
allow  the  petitioners  to  prove  against  his  separate  estate. 
The  best  plan  will  be,  for  the  parties  to  consent  that  the . 
amount  of  the  proceeds  of  the  sale  shall  be  paid  into 
Court ;  as  there  is  no  reason  why  it  should  be  paid  over. 
But  unless  an  order  is  taken  by  consent,  I  feel  so  much 
difficulty  in  the  matter,  that  I  should  wish  to  consider 
of  my  judgment. 

Sir  John  Cross. — I  see  no  difficulty,  in  declaring  the 
petitioners  equitable  mortgagees  of  the  estate  of  Harris 
$an;  for  it  would  be  absurd  to  hold,  that  the  memoran- 
dum of  deposit  did  not  operate  as  a  security  to  the  four 
continuing  partners.  But,  with  respect  to  the  other  part 
of  the  prayer  of  the  petition  which  seeks  to  prove  against 
Harrison*s  separate  estate,  I  own  I  feel  great  difficulty, 
and  therefore  should  wish  a  little  time  to  reconsider  that 
point. 

Sir  George  Rose. — ^The  great  difficulty  in  this  case 
is,  that  a  joint  creditor  cannot  prove  under  the  separate 
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1838.        estate,  in  order  to  receive  dividends;  and  therefore  that 
consideration  induces  a  doubt,  whether  we  now  can 


and  others. 


Ex  parte 

LoYD  rightly  order  a  sale,  which  is  only  done  as  ancillary  to 
proof.  But  as  there  are  other  points  involved  in  the 
right  of  proof,  with  a  view  to  a  vote  in  the  choice  of 
assignees,  and  signing  the  certificate,  the  Court  is  en- 
abled to  direct  a  sale,  for  the  purpose  of  ascertaining 
what  amount  may  be  proved;  so  that,  notwithstanding 
there  may  not  eventually  be  any  right  of  proof  against 
the  separate  estate,  yet  the  Court  will  be  justified  in  or- 
dering the  sale. 

Mr.  Swanston  consented  to  waive  that  part  of  the 
prayer  of  the  petition,  which  sought  to  prove  against  the 
separate  estate. 

The  Court,  upon  this  intimation,  made  the  common 
Order. 


Wttiminster,  Ex  parte  Gregg. — In  the  matter  of  Walmsley. 

May  25, 1838.  *^ 

K«vicw*ha8*no    ThIS  was  the  petition  of  the  assignee,  praying  to  be 

power  to  order    jjiowed  a  portion  of  the  costs  incurred  by  him  in  work- 
any  paymeot  ^  •' 

out  of  unclaim-  j„g  the  commission,  out  of  unclaimed  dividends,  and  out 

ed  dividends,  o  ' 

or  of  the  interest  of  the  surplus  of  the  bankrupt's  estate. 

made  from 


them. 


Mr.  Mylne  appeared  in  support  of  the  petition. 

« 

The  Court  said,  that  the  new  act  of  5  &  6  WxlL  4« 
c.  29.  s.  7.,  deprived  them  of  all  power  over  the  un- 
claimed dividends;  but  they  ordered,  that  the  costs  of  the 
assignee,  which  were  properly  and  reasonably  incurred 


Greog. 
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in  working  the  commission,  should  be  paid  out  of  the  1838. 
surplusi  such  costs  being  previously  taxed  by  the  Regis-  ^^  ^^^ 
trar.  They  also  referred  it  to  the  Registrar,  to  ascertain 
what  unclaimed  dividends  were  in  the  hands  of  the  as- 
signee at  the  time  of  filing  the  certificate  directed  by  the 
act  of  parliament;  and  what  had  been  paid  thereout  to 
the  several  creditors  coming  in  and  claiming  their  divi- 
dends;  and  ordered  that  the  residue  should  be  paid  into 
the  Bank,  in  the  manner  directed  by  the  act. 

Mr.  Mylnef  on  a  subsequent  day,  applied  to  the  Court 
for  an  Order,  that  the  interest  made  from  the  unclaimed 
dividends  might  go  towards  payment  of  the  assignee's 
costs ;  the  interest  not  being  specified  in  the  act  of  par- 
liament 

The  Court  said,  that  the  interest  was  merely  acces- 
sory, and  followed  the  principal ;  and  that  it  therefore 
belonged  to  the  creditors,  who  were  entitled  to  the  divi- 
dends. 


oa 


Ex  parte  GoLDSMID.  WeHmimter. 

^  May  25,  1838: 

JVIR.  M.  a.  Goldsmid,  having  resigned  the  office  of  Order  made. 
Official  Assignee,  now  applied  in  person  for  an  Order  oAq  Official 
that  he  might  be  formally  discharged  from  that  office,  ^"*^*®' 
and  released  fi'om  his  duties  under  the  several  commis- 
sions and  fiats  specified  in  the  certificate  of  Mr.  Com- 
missioner Evans. 

The  Court  made  the  Order  as  prayed,  subject  to  the 
approbation  of  the   Lord  Chancellor;    Mr.  Goldsmid 

VOL.  III.  Y 


^     I 
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1838.  undertaking  to  p&ss  his  several  accounts  from  time  to 

ETparte  ^^^^*  ^5  *®  several  estates  in  the  different  bankruptcies 

PoLDSMiD.  should  be  respectively  wound  up. 


Wntminster,  g^  parte  Watson.— In  the  matter  of  Clarke. 

May  26,  1838.  ^ 

^urrnT^i''  This  was  a  petition  to  substitute  a  new  petitioning 
new  Mtitionrng  Creditor's  debt.  It  appeared,  that  there  was  a  pending 
creditor's  debt,   ^i\q^  brouffht  bv  the  assignees,  in  which  the  defendant 

dunng  the  pen-  o         ^  o 

dency  of  an       jj^d  pleaded,  and  given  notice  to  dispute  the  validity  of 

action,  in  which  *-  '  o  * 

the  defendant    the  petitioning  creditor's  debt. 

has  given  notice 
to  diipute  the 

must  be  without     Mr.  BichncT  appeared  in  support  of  the  petition. 

prejudice  to  the 
derence  in  the 

pen  ing  action,      j^^  Wright  consented  for  the  petitioning  creditor^ 

who  was  satisfied  his  debt  was  not  sufficient. 


Erskine,  C.J. — As  the  action  has  gone  so  far  as 
the  plea,  and  the  defendant  has  given  notice  to  dispute 
the  validity  of  the  debt,  the  usual  course  is  to  make 
the  Order,  without  prejudice  to  the  defence  in  the  pend- 
ing action. 

The  other  Judges  concurring, 

The  Order  was  made  as  prayed,  the  petitioning 
creditor  paying  the  costs  of  this  petition;  and  the 
petitioner  undertaking  to  give  notice  of  this  Order 
to  the  defendant  in  the  action,  and  to  abide  by 
such  Order,  as  the  Court  in  which  the  action 
was  pending  should  think  just. 
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Ex  parte  WmTBREAD.--*In  the  matter  of  Lvptok. 

XHIS  was  the  petition  of  an  equitable  mortgagee^  for 
the  common  order  of  sale.  It  appeared  that  a  sale  of 
the  property  had  already  taken  place,  by  agreement  be- 
tween the  petitioner  and  the  assigneesy  without  the  Order 
of  the  Court;  but,  the  purchaser  having  objected  to  the 
title  on  that  ground,  the  equitable  mortgagee  presented 
this  petition. 

Mr*  Bacon  appeared  in  support  of  the  petition. 

Mr.  Rogers,  for  the  assigneesi  contendedi  that  there 
was  no  ground  for  the  objection  of  the  purchaser,  and 
therefore  that  the  petitioner  must  be  at  the  sole  costs  of 
the  Order. 

The  Court  said,  that  there  was  no  necessity  for  pre- 
senting a  petition  for  the  sale  of  property  under  an  equit- 
able mortgage,  if  there  was  no  dispute  between  the  equit- 
able mortgagee  and  the  assignees,  and  all  parties  agreed 
to  the  sale.  There  is  no  ground,  therefore,  for  the  pur- 
chaser's objection.  Consequently,  if  the  petitioner  wishes 
for  the  Order,  he  must  pay  the  costs  of  this  application. 


1838. 


May  26, 1838. 

There  ib  no  ne- 
cessity for  an 
Order  of  the 
Court  to  sell  an 
equitable  mort- 
eage,  if  all  par- 
ties agree  to  the 
ude,  without  iin 
Order. 


Ex  parte  J.  STEFHEKsoN.*-^In  the  matter  of  J.  Ste^* 

,^  May  26,  1838. 

IHIS  was  a  petition  of  the  bankrupt,  to  be  paid  a  cer-  wheretheCom- 
tain  allowance,  which  had  been  made  to  him  by  the  ^^o^r /bef^e 

the  choice  of 
assignees,  for  a  certain  allowance  to  be  paid  to  the  bankrupt,  it  was  held  no  objection  that 
the  Bteinorandatn  of  the  Order  was  signed  after  the  choice.    And,  when  the  assignees  have 
agreed  to  make  such  allowance,  they  cannot  afterwards  withhold  it,  on  the  mere  allegation  that 
they  have  no  funds  b  their  hands. 

y  2 


312  CASES  IN  BANKRUPTCY. 

18S8.        Commissioner  and  the  assignees^  under  the  provisions  of 

Ex  parta      ^^^  ^  ^^^'  ^'  ^*  ^^'  ^*  ^  ^"^'^  ^"^'^  ^^  should  pass  his  last 
Stb?hbn8o»,    examination.     The  adjudication  of  the  bankrupt  took 

place  on  the  8th  December,  and  the  choice  of  assignees 

on  the  20th  December.    The  allowance  was  claimed 

under  the  following  documents: 

"  In  the  Court  of  Bankruptcy. 

"  London,  20th  December  1837. 
"  In  the  matter  of  J,  StephensoUy  a  Bankrupt. 
'^  Memorandum,  that  upon  the  application  of  the 
bankrupt,  I  did  order  that  an  allowance,  at  the  rate  of 
SI  per  week,  should  be  made  to  the  bankrupt  out  of  his 
estate,  for  the  support  of  himself  and  family,  from  the 
8th  day  of  December,  being  the  date  of  the  adjudication 
in  this  matter,  until  assignees  are  chosen ;  such  allow- 
ance being  made  subject  to  prior  charges  on  the  estate. 

"  Joshua  Evans,  Commissioner.*' 

''  20th  December  1837. 
"  We  the  undersigned,  being  the  assignees  of  the 
bankrupt's  estate  this  day  chosen  by  the  creditors,  do 
hereby  propose  that  an  allowance,  at  the  rate  of  3L  per 
week,  shall  be  made  to  the  bankrupt,  for  the  above- 
mentioned  purpose,  from  this  day  until  the  day  appointed 
for  passing  the  bankrupt's  examination. 

"  B.  Hockley, } 

"  I  approve  of  such  last-mentioned  allowance  being 
made,  subject  to  prior  charges,  as  above  mentioned. 

"  Joshua  Evans,  Commissioner." 


CASES  IN  BANKRUPTCY. 


313 


18S8. 


Mr.  Rogers  appeared  in  support  of  the  petition. 

£x  parte 

Mr.  Swanstim,  for  the  assignees.  The  statute  of  6  Stephbnsok. 
Geo.  4.  c.  16.  s.  114*.  only  authorises  the  Commissioner 
to  make  the  allowance,  before  the  choice  of  assignees ; 
and  therefore  he  had  no  jurisdiction  to  make  the  first 
part  of  the  Order,  which  is  dated  the  very  day  on  which 
the  assignees  were  chosen.  The  Commissioner's  power 
to  make  any  allowance  was  then  expired,  and  he  had 
only  authority  to  approve  of  such  as  the  assignees 
might  make.  Moreover,  there  is  not  any  fund  in  the 
hands  of  the  assignees;  and  the  bankrupt  had,  at  the 
time  of  his  bankruptcy,  a  large  sum  in  his  hands,  of 
which  he  has  given  no  satisfactory  account;  and  the 
Commissioner  has  adjourned  his  last  examination  sine 
die. 


Erskine,  C.J. — I  think  the  bankrupt  is  entitled  to 
this  allowance.  There  is  evidence  on  the  proceedings, 
that  the  Commissioner  made  the  Order  prior  to  the 
choice  of  assignees ;  and  then  they  make  an  Order  for 
the  same  allowance,  until  the  day  appointed  for  the  bank- 
rupt's last  examination.  There  does  not  seem  to  be  any 
sufficient  reason  for  the  assignees  withholding  the  al- 
lowance. 


Sir  John  Gross» — The  Order  of  the  Commissioner 
states,  *'  I  did  order ;"  which  implies,  that  the  Order 
was  in  fact  made  by  him  before  the  choice  of  assignees. 
And  afler  assignees  were  chosen,  it  appears  that  they 
themselves  propose  an  allowance  up  to  the  42d  day. 
They  have  now  instructed  their  counsel  to  state,  that  they 
have  no  funds  in  their  hands ;  but  they  do  not  swear  to 


SH 
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1838,       that  feet,  nor  to  any  such  deficiency  in  the  estate  of  the 


Ex  paitt      bankrapt  to  make  good  the  allowance. 

STlFUXlVIONt 

Sir  Gborge  Rose. — If  the  assignees  had  any  valid 
objection  to  make  to  the  Order  for  this  allowance  to  the 
bankrupti  they  should  have  presented  a  cross^petition ; 
not  having  done  so^  tliis  Order  is  of  course, 

Ordehbo  as  prayed.    Costs  of  both  parties  out 
of  the  estate. 


Ex  parte  Charles  Bogue. — In  the  matter  of 

WestnUnsUf.  ^ALEB  BasUN. 

May  28, 1838. 

The  bankrupt     THIS  WES  the  petition  of  an  annuity  creditor^  praying 

granted  an  an-  ^^  *      ^     o 

unity  of  42/.,     to  have  the  annuity  vslued,  and  a  reversionary  interest 

in  consideration 

of  400/.,  and      in  Certain  freehold  property  sold,  which  was  charged 

received  the 

whole  of  the  with  the  payment  of  it,  with  liberty  to  prove  for  the 
money,  through  amouut  of  the  Valuation,  after  deducting  the  proceeds  of 
the  attorn^  ^  ^be  Sale.  The  annuity  deed  was  executed  on  the  2nd 
Mm^T^e'^  May  18S7,  by  which  the  bankrupt,  in  consideration  of 
nXan^hoLr  *^'-  ^^'^  acknowledged  to  be  received  by  him,  cove- 
d[ff "^"t^'i'  *'  *  Planted  to  pay  the  petitioner  an  annuity  of  42/.  during 
he  repaid  100/.  the  life  of  the  bankrupt,  and  conveyed  a  reversionary 
the  attorney,  in  interest  in  a  freehold  and  copyhold  estate,  with  a  power 

discharffe  of  a 

dehu—Heid,  of  Sale  in  case  of  default,  for  better  securing  the  pay- 
that  this  was  ^     -  ,  «,,,,/..        ^^rfc.  .  m 

not  a  return  or  ment  of  the  annuity*    The  whole  of  the  400/.  was  paid 

of  the  consiSer-  into  the  hands  of  the  bankrupt  by  the  attorney,  who  was 

wiOiin^thel^ro.  employed  by  him  in  the  transaction ;  but  half  an  hour 

A^nnuy  L"^  afterwafds,  the  bankrupt  returned  to  him  lOOL  of  this 

and  that  the 

valoe  of  tb€  annuity  wai  pmnabk  undifr  the  fitti 


Bogus. 
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sum,  iQ  discharge  of  a  debt  he  owed  him.   The  payment       ^^^^* 
of  the  100/,|  however^  appeared  to  be  a  distinct  transac-      £x  paite 
ttoot  wd  was  made  at  a  different  place  from  that  where 
the  coQsideration  money  for  the  annuity  was  paid. 

The  petition  was  opposed  by  the  assignees,  on  the 
ground  that  the  requisitions  of  the  Annuity  Act,  53 
Geo.  3.  Qn  141  •  s*  6.,  were  not  complied  with ;  as  part 
of  the  consideration  money  had  been  returned  by  the 
bankrupt, 

Mr.  SwanitoHf  and  Mr,  Keene,  in  support  of  the  pe* 
tition.  The  words  of  the  6th  section  of  the  Annuity 
Act,  as  applicable  to  this  case,  are,  **  that  if  any  part  of 
the  consideration  for  the  purchase  of  any  annuity  or  rent- 
charge  shall  be  retgrned  to  the  person  advancing  the 
same,  or  if  the  consideration,  or  any  part  of  it,  shall  be 
retained,  on  pretence  of  answering  the  future  payments 
of  the  annuity  or  rent-charge,  or  any  other  pretence," 
then  the  grantor  of  the  annuity  may  apply  to  the  Court, 
in  which  any  acUon  may  be  brought  for  payment  of  the 
annuity,  to  stay  proceedings,  &c.  Now,  we  contend,  in 
this  casoi  that  the  100/.  was  not  returned,  or  retained, 
mthin  the  meaning  of  the  act,  but  that  the  whole  con- 
sideration money  was  bond  fide  paid  by  the  petitioner  to 
the  bankrupt^  and  that  the  100/.  was  paid  by  the  bankrupt 
in  discharge  of  a  legal  debt.  It  has  been  decided,  that  if 
it  be  agreed  by  the  grantor  and  grantee  of  an  annuity, 
that  the  former  shall  pay  the  expenses  of  the  writings, 
and  be,  immediately  after  receiving  the  consideration 
money,  pay  the  fair  charges  of  the  writings  out  of  that 
money,  no  notice  need  be  taken  of  it  in  the  memorial ; 
but  it  may  be  there  stated,  that  the  whole  consideration 
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1838.  money  was  paid  to  the  grantor;  Mougs  v.  Leake  {a). 
Ex  parte  '^^^  ^^  cases,  on  which  the  other  side  perhaps  will 
BoouB,  principally  rely,  are  Finley  v.  Gardner  (i),  and  Wimam" 
son  V.  Ooold  (c).  In  Finley  v.  Gardner^  part  of  the  con- 
sideration money  for  the  annuity,  amounting  to  16/.  per 
cent,  upon  the  whole  sum,  had  been  immediately  re« 
turned  to  the  grantee  for  law  expenses  and  for  broker- 
age ;  and  it  was  held,  that  this  was  a  return  of  part  of 
the  consideration  money  to  the  party  advancing  the 
same,  within  the  meaning  of  the  6th  section  of  the  An- 
nuity Act;  and  the  annuity  was  accordingly  set  aside, 
upon  payment  of  principal  and  interest.  But  that  case 
is  very  distinguishable  from  the  present ;  for  there  the 
sum  of  450/.,  for  law  expenses  and  agency,  was  imme- 
diately  returned  to  the  grantee,  besides  the  sum  of  430/. 
for  the  purpose  of  securing  the  first  year's  annuity,  in 
pursuance  of  a  previous  agreement  between  the  parties. 
In  Williamson  v.  Goold,  the  agent  of  the  grantee,  on 
paying  the  consideration  money,  retained  a  considerable 
sum  for  the  expense  of  deeds,  &c., — two  witnesses,  who 
had  been  brought  from  a  considerable  distance  for  the 
purpose  of  attesting  the  annuity  deed,  having  first  re- 
tired ;  and  it  was  held,  that  this  was  an  illegal  retainer, 
for  which  the  grantee  was  responsible.  But  in  that  case, 
the  consideration  money  being  4130/.,  no  less  a  sum 
than  3140/.  was  deducted  by  the  attorney  for  arrears  of 
a  former  annuity  alleged  to  be  due,  and  for  law  expenses, 
and  only  990/.  of  the  consideration  money  was  paid  over 
to  the  grantor ;  and  the  grounds  of  the  decision  of  the 
Court  were,  that  the  grant  of  the  annuity  was  firaudu- 
lently  obtained.     So  in  Gorton  v.  Chanqmetfs  {d)^  the 

(a)8T.R.411.  (c)lBmg.234. 

(6)  6  B.  fie  C.  165.  (d)  Id.  287. 
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&cts  of  which  were  very  similar  to  those  of  the  last  case,       1838. 
great  part  of  the  consideration  money  was  retained  by      j.^  ^^ 
the  agent  of  the  grantee^  for  a  debt  alleged  to  be  due  to       Booux. 
himself.     In  Calton  v.  Porter  (a),  also,   the  attorney^ 
who  was  the  agent  for  both  parties,  insisted  on  the  pay- 
ment of  90L  out  of  the  consideration  money,  as  a  debt 
due  to  himself,  previous  to  the  execution  of  the  annuity 
deed,  besides  50Z.  for  preparing  the  deed;  which  the 
grantor  submitted  to,  for  fear  the  annuity  would  not  be 
otherwise  carried  into  effect.    The  same  principle  guided 
the  Court  in  the  subsequent  case  oi  Henry  v.  Taylor  (Jb)y 
where  the  attorney  who  negociated  the  annuity,  the  con- 
sideration for  which  was  910Z.,  retained  the  whole  of 
the  consideration  money,  except  \L  and  a  few  shillings, 
to  pay  off  preceding  annuities,  and  to  satisfy  the  claim 
of  1652.  made  by  the  attorney  for  his  trouble,  although 
he  had  delivered  no  bill  or  statement  of  his  charges  for 
negociating  the  business.    In  Jones  v.  SiJherschildt  (c), 
which  is  another  of  this  class  of  cases,  there  was  also  a 
clear  retainer  by  the  attorney  of  3007.  out  of  the  con- 
sideration money,  for  his  trouble.     But  in  Aston  v. 
GtDinneU{d),  where,  on  the  grant  of  an  annuity,  the 
consideration  money  was,  with  the  assent  of  the  grantor, 
paid  to  a  trustee,  to  be  applied  by  him  in  payment  of 
the  costs  of  the  annuity  deeds,  afterwards  of  certain 
debts  due  from  the  grantor  to  judgment  creditors,  and 
the  surplus  to  the  grantor ;  it  was  held,  that  this  was 
not  a  retainer,  within  the  meaning  of  the  statute,  so  as 
to  render  the  annuity  void,  notwithstanding  the  trustee 
was  the  partner  of  the  grantee,  and  both  of  them  were 
the  solicitors  employed  in  the  transaction.   So  in  PhiUips 

(a)  2  Bitig.  370.  (c)4BiQgi26. 

(6)  3  Biog.  177.  W  3  Y^  &  J.  136; 
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1898.       V.  Crawford  (a),  where  30/.  was,  immediately  after  pay* 

^  ^^      ment  of  the  consideration  moneyi  paid  by  the  grantor  to 

Bogus.       t]}^  attorney,  for  the  expense  of  the  tranaactiony  and  not 

by  way  of  any  colourable  reduction  of  the  consideration ; 

this  was.  held  not  a  sufficient  objection  to  the  annuity, 

and  a  bill  to  set  it  aside  for  this  cause,  was  dismissed. 

Mr.  TregUwe,  and  Mr.  Teed,  ccniriy  admitted  that 
Williamson  v.  Gould  (6),  was  a  hard  case,  as  the  grantee 
of  the  annuity  had  given  no  authority  to  the  attorney  to 
retain  any  portion  of  the  consideration  money,  and  waa 
ignorant  that  he  had  done  so.  But  here,  no  less  than  a 
fourth  part  of  the  whole  consideration  money  was  repidd 
by  the  bankrupt  to  Harrison,  (who,  it  must  be  presumed, 
was  the  agent  of  the  grantee,)  only  half  an  hour  after 
the  consideration  money  had  passed  to  the  bankrupt 
And  this  brings  it  within  the  principle  of  the  numerous 
cases,  which  have  been  already  cited  by  the  other  side, 
and  from  which  they  have  attempted  to  distinguish  it 

Mr.  Swanston,  in  reply,  was  stopped  by  the  Court 

Erskine,  C.  J. — This  case  appears  to  me  to  depend 
on  a  simple  question  of  fact,  whether  the  100/.  was  re- 
tained by  the  grantee,  or  returned  to  him,  within  the 
meaning  of  the  Annuity  Act.  The  object  of  the  pro- 
visions of  that  act  is  to  provide  for  the  whole  transac* 
tion  relating  to  the  grant  of  an  annuity  being  fairly 
stated  in  the  deed,  with  a  view  to  the  prevention  of 
fraud.  And  if  there  had  been  any  thing  in  the  fkcts  of 
this  case,  which  amounted  to  fraud>  or  a  contrivance  to 
evade  the  provisions  of  the  Annuity  Act,  I  should  have 

(d)  9  Ves.  214.  (5)  1  Biag.  334. 


Boav£« 
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thought  that  this  petition  should  be  dismissed*  But  1838. 
there  is  nothing  of  that  kind  whatever  in  the  case.  It  ^.x  pane 
may  be  concededi  that  if  a  party  entrusts  an  agent  with 
the  payment  of  the  consideration  money  for  an  annuityi 
he  iji  bound  by  the  acts  of  the  agent,  as  to  any  retention 
or  withholding  of  the  money.  But  there  is  no  dispute 
here,  that  the  100/.  was  not  bondjide  due  to  Harrison; 
and  it  was  paid,  too,  at  a  different  place  from  that  where 
the  contract  for  the  annuity  was  completed.  I  see  no 
cause  whatever  for  holding  that  this  payment  is  in  con- 
travention of  the  Annuity  Act. 

Sir  John  Cross. — I  am  of  the  same  opinion,  and 
think  the  objection  to  the  annuity  has  not  been  sus- 
tained. It  has  been  contended,  that  Harrison  was  the 
agent  of  Boffue,  the  grantee  of  the  annuity,  in  the  pay- 
ment of  the  400/.  to  the  bankrupt ;  but  there  has  been 
no  evidence  to  establish  that  position.  There  is  no  co- 
lour or  pretence  for  saying,  that  the  objection,  as  to  part 
of  the  money  being  returned  to  the  grantee,  has  any 
foundation  in  fact.  This  is  not  like  most  of  the  cases 
cited,  where  a  large  portion  of  the  consideration  money 
was  retained  by  the  agent  of  the  grantee,  under  a  pre- 
vious stipulation  made  with  the  grantor  of  the  annuity. 
There  is  nothing  here  to  impeach  at  all  the  validity  of 
the  annuity  deed.  But  even  if  it  could  be  impeached  on 
the  ground  of  the  objection  set  up  by  the  assignees,  a 
Court  of  Law  would  say,  upon  any  application  to  set  it 
aside, ''  you  must  first  pay  back  the  consideration  money, 
before  the  deed  is  cancelled/'  Therefbrei  supposing  this 
olyeciion  to  be  tenable,  I  should  still  say,  that  the  pe^ 
titioner  would  have  a  right  to  prove  for  the  amount  of 
the  consideration  money.  The  objection,  then,  even  if 
h)  d  been  uwUia^,  would  bftve  amounted  to  nothing. 
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1838. 


£x  parte 

BOOUE. 


Sir  George  Rose  concurred  in  opinion  with  the  two 
other  Judges ;  but  said,  there  was  no  occasion  for  the 
petitioner  to  come  to  this  Court  to  pray  a  sale  of  the 
property  charged  with  the  payment  of  the  annuity,  as  it 
appeared  from  the  deed,  that  he  had  a  power  of  sale. 


Ordered  as  prayed,  the  petitioner  undertaking  to 
release  to  the  assignees  all  right  to  any  personal 
chattels  comprised  in  the  security  in  the  petition 
mentioned. 


Watminster, 
May  29,  1838. 

A  charge  in  a 
solicitor's  bill, 
for  attendance 
to  prevail  on 
certain  cre- 
ditors to  vote 
in  the  choice 
of  assignees, 
and  for  prepar- 
ing proob  for 
that  purpose, 
renders  the 
whole  bill  liable 
to  taxation. 


Ex  parte  Edward  Davis. — In  the  matter  of  Sherry. 

* 
±  HIS  was  a  petition  of  the  petitioning  creditor,  to  tax 

a  bill  of  costs  of  the  solicitor  employed  by  him,  con- 
taining charges  for  extra  business  done  after  the  choice 
of  assignees;  and  to  stay  an  action  brought  by  the  so- 
licitor against  the  petitioner,  to  recover  the  amount. 
The  common  bill  of  coits  had  already  been  taxed  by  the 
Commissioners,  and  paid  out  of  the  estate;  but  this  was 
a  bill  for  general  business  done,  amounting  to  ^92.,  and 
containing,  among  other  charges,  the  following  items : 

''  Attending  Mr.  iff.,  the  solicitor  of  Messrs. 
H.f  several  times,  and  the  latter  this  day, 
to  ascertain  the  amount  of  their  debt,  and 
to  prevail  on  them  to  vote  with  you  in  the 
choice  of  assignees,  8cc 13    4 

*' Attending  Mr.  J?,  to  ascertain  the  particulars 
of  his  debt,  and  to  solicit  his  vote,  &c.  ..68 

''  Drawing  and  engrossing  Mr.  i7.'s  proof.  •    6    8 

"  Drawing  and  engrossing  affidavit  of  the  ex- 
ecution by  Mr.  H.  to  power  of  attorney,  &c.    6    8." 
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There  were  other  items  in  the  bill  of  a  similar  nature,       1838. 

which  related  to  business  done  in  the  bankruptcy,  and  p^^     ^^^ 

to  the  preparation  of  proofs,  in  order  to  command  the  P^^i^i 
choice  of  assignees. 

Mr.  J.  Russell,  in  support  of  the  petition.  The  ques- 
tion is,  whether  the  items  in  the  bill  of  costs,  relating  to 
the  preparation  of  proofs,  and  the  choice  of  assignees, 
do  not  render  it  liable  to  be  taxed  by  an  order  of  this 
Court;  and  indeed,  whether  the  mere  relation  between  the 
parties  of  petitioning  creditor  and  solicitor,  in  a  matter  of 
bankruptcy,  does  not  give  this  Court  jurisdiction  to  make 
such  order.  There  are  no  items  contained  in  the  bill, 
of  charges  for  business  done  in  any  other  Court ;  there- 
fore, if  the  bill  is  not  taxable  here,  it  cannot  be  taxed 
any  where.  But  this  Court,  independently  of  any  power 
on  this  subject  given  it  by  the  act  of  parliament,  has 
jurisdiction  to  order  the  bill  of  any  one  of  its  solicitors 
for  taxation.  In  JSr  parte  Smith  (a),  the  Lord  Chan- 
cellor made  an  order  in  bankruptcy,  under  the  2  Geo.  2. 
c.  23.  s.  22,,  for  the  taxation  of  a  solicitor's  bill  for 
striking  a  docket,  and  a  journey  to  get  an  affidavit  of 
debt,  on  the  ground  of  this  being  business  relating  to 
the  bankruptcy ;  and  a  similar  order  was  made  by  this 
Court,  in  J3x  parte  Ca^s  (&).  It  was  decided  also  in 
Ex  parte  Williams  {c),  that  this  Court  has  power  to 
order  the  taxation  of  a  solicitor's  bill,  in  which  was  con- 
tained a  single  item  of  charge  for  attending  before  the 
Commissioner  on  behalf  of  an  equitable  mortgagee.  And 
in  Smith  v.  Taylor  (d),  it  was  held,  that  charges  by  an 
attorney,  for  attending  and  advising  a  party  after  he  had 

(a)  5  Ve«.  706,  (e)  1  Dcac.  469. 

(6)  4  Deac.  &  C.  718.  (d)  7  Biog.  259. 
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1858.       been  served  with  a  writ,  were  taxable  items^  and  ren- 
dered the  whole  bill  liable  to  taxation. 


Ex  parte 


Mr.  Bethelly  for  the  solicitor,  said  he  was  unable  to 
oppose  the  order  for  taxation ;  upon  which 

The  Court  ordered  it  to  be  referred  to  the  Registrari 
to  tax  the  bill,  as  between  solicitor  and  client,  not  as 
between  petitioning  creditor  and  estate;  and  that  the 
action  should  be  stayed,  the  petitioner  paying  the  costs 
up  to  this  time,  and  undertaking  personally  to  pay  what 
shall  be  found  due  on  taxation. 


May  29ri838.  Ex  parte  pRiNo.— In  the  matter  of  Davis, 

It  is  not  molti-    ^^ 

fariotts,  to  pray    1  HIS  was  the  petition  of  two  creditors,  for  taxation  of 

for  tho  taxation 

both  of  the  so-  the  petitioning  creditor's  bill  of  costs,  and  also  of  the 
messenger's  messenger's  bill,  both  of  which  had  been  paid  to  the 
petiUoner    ^     agent  of  the  solicitor  to  the  petitioning  creditor. 

should  not  pray 
costs  against 

the  messenger.        ^j,^  Pigott  appeared  in  support  of  the  petition. 


Mr.  Ayrton^  for  the  solicitor  and  petitioning  creditor^ 
objected,  that  the  petition  was  multifariouB,  as  it  included 
the  solicitor's  and  messenger's  bills  in  one  petition;  thus 
bringing  two  distinct  matters  before  the  Court. 

Mr.  Anderdon  appeared  for  the  messenger. 

Erskine,  C.  J. — The  petitioning  creditor  is  bound  to 
pay  the  costs  of  working  the  fiat  up  to  the  choice  of  as- 
signees, and  then  he  is  to  be  reimbursed  out  of  the 
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estate;  but  the  act  of  parliament  gives  any  creditor^  to        16SS. 
the  amount  of  802.,  the  right  of  petitioning  to  tax  the       |.^  ^^ 
bill,  if  he  is  dissatisfied  with  the  taxation  of  the  Com-       P«^''°- 
missioners.    The  two  bills  of  the  solicitor  and  messenger 
constitute,  in  fact,  but  one  bill.     It  does  not  seem  right, 
however,  to  pray  costs  against  the  messenger.     But  I 
think  the  bills  are  both  taxable  on  this  petition,  without 
reference  to  the  liability  of  the  messenger  to  costs. 

The  other  Judges  concurred  in  over-ruling  the  objec- 
tion. 

Mr.  Pigott.  The  reason  for  praying  costs  against 
the  messenger  is,  that  he  has  made  an  improper  charge 
of  10/.  for  a  valuation  of  the  effects  seized  by  him,  which 
he  had  no  right  to  do. 

Sir  George  Rose. — It  does  not  follow,  because  this 
eharge  is  objected  to  by  the  petitioners,  that  it  will  be 
disallowed.  The  common  rules  of  taxation  do  not  apply 
to  the  messenger's  bill ;  the  allowance  of  his  charges 
being  regulated  by  the  quantum  of  work  and  labour  pro- 
perly done  by  him  for  the  benefit  of  the  estate.  I  think 
the  messenger  should  not  have  been  brought  before  the 
Court 

Ersxtme,  C.  J. — If  costs  had  not  been  prayed  against 
the  messenger,  probably  he  would  not  have  appeared. 

The  Order  was,  that  the  bills  should  be  referred 
to  the  Registrar  to  be  taxed ;  but  that  the  pe- 
tition, as  against  the  messenger,  should  be  dis- 
missed, with  costs,  to  be  paid  to  him,  in  the  first 
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1338.  instance,  by  the  petitioners ;   but  in  case  one- 

Ex  pairte  ^^^^^  should  be  taken  o£f  the  messenger's  bill, 

^*'''°'  then  the  solicitor  was  to  reimburse  the  pedtioners 

the  amount  of  the  messenger's  costs. 


W^Umin^.  E*  P*''^  HaWARD. 

May  29, 1838. 

A  petition  ii      Mr.  J,  RUSSELL  moved  to  set  aside  an  Order, 

necessary  to  set 

aside  an  order,    which,  he  Contended,  had  been  irregularly  obtuned. 

It  cannot  be 


done  on  mo* 
tion. 


Mr.  Bethell,   contrd,  objected  that  the   application 
ought  to  be  by  petition,  and  not  by  motion. 

Mr.  J*.  Russell.    It  is  the  practice  in  the  Court  of 
Chancery  to  make  an  application  of  this  kind  by  motion. 

The  Court  said,  that  in  bankruptcy,  the  proper  course 
was  to  present  a  petition,  to  set  aside  an  Order ;  and 

Dismissed  the  petition,  with  costs. 


^     .  ^  Ex  parte  Pearson. — In  the  matter  of  Stephenson. 

JttfM  1, 1838. 

Where  an  as-  X  HIS  was  the  petition  of  a  creditor,  praying  that  there 
c^n,  without  might  be  a  new  choice  of  assignees.  It  appeared  that 
and^decUn^'to  Ml**  TweddoU,  one  of  the  assignees  already  chosen,  had 
a  new  ch^^  °  declined  to  act,  having  been  elected  to  the  office  in  his 
come  oS^oflhe  ^^s®"^®*  *^^  without  his  knowledge,  on  the  representa- 
esute.  i\q^  q{  ^y.  Pratt,  the  other  assignee,  who  stated  at  the 
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meeting,  that  Mr.  Ticeddall  would  accept  the  ofBce,  but        ISSS. 


without  any  authority  from  Mr.  Tweddall  for  saying  so.        ^  ^^j^ 

PlARSON« 

Mr.  Anderdon,  in  support  of  the  petition,  submitted, 
that  as  there  was  no  suggestion  of  any  default  on  the 
part  of  Tweddall^  the  costs  of  this  application,  and  of 
the  meeting  for  the  new  choice,  ought  to  come  out  of 
the  estate. 

Mr.  Swanston^  contra,  contended  that  the  costs  ought 
to  be  paid  by  the  petitioner. 

Erskinb,  C.  J. — If  any  case  of  default  had  been  made 
out  against  Tweddall,  or  against  Pratt,  the  other  as- 
signee, then  no  doubt  one  of  those  parties  should  be 
made  to  pay  the  costs.  But,  under  all  the  circumstances, 
I  think  the  costs  ought  to  come  out  of  the  estate* 

Sir  John  Cross. — In  consequence  of  the  creditors 
having,  unauthorized,  chosen  Tweddall,  who  declines  to 
act,  it  becomes  necessary,  for  the  benefit  of  the  estate, 
that  another  election  of  assignees  should  take  place;  and 
therefore  the  costs  ought  to  be  paid  out  of  the  estate. 

Sir  George  Rose  concurred. 

Ordered  as  prayed. 


VOL.  in. 
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ISSS. 


Ex  patte  Undbbhill. — In  the  matter  of  George 

Watminsler,  BiSHTON. 

Jvntf  8, 1838. 

Two  of  three     XhIS  was  the  petition  of  a  purchaser  of  part  of  the 

assignees  caused 

certain  property  bankrupt's  property,  praying  that  one  of  the  assignees 

of  the  bank- 
rupt's to  be  sold,  might  be  ordered  to  execute  a  conveyance  of  it,  which 

conveyance  to  had  been  prepared  on  the  part  of  the  petitioner, 
but  tbrthtSde-  The  petitioner  had  been  in  partnership  with  the  bank- 
cute  ^^0^116  J^upt  and  with  William  BisAton,  as  coal  and  iron  masters, 
ffifd  uken  "^  ^^der  the  firm  of ''  The  Parkfield  Company,"  at  Sedgley, 
JbMAori^''*  in  Staflfordshire ;  the  petitioner  being  entitled  to  two 
and  that  he  was  eiffhth  shares,  George  Bishton  to  four  eighths,  and  WU- 

not  satisfied  it         ^  "  " 

was  for  the  be-    liam  Bishton  to  two  eighths.     On  the  Sd  September 

nefit  of  the 

estate.   On  a     1835,  a  fiat  issued  against  George  Bishton^  and  on  the 

petition  by  the  i         «  .         nr****  yfc. 

purchaser,  for  30th  September  another  fiat  agamst  WiUiam  BtshUnif 
the  third  as-  under  which  they  were  respectively  found  bankrupts; 
cuteihedid",  when  the  debts  of  the  copartnership  amounted  to 
*Jd'suc7orfIr  160,000/.  Under  the  fiat  against  Geo.  Buhton,  Henry 
7iou°refer^rce  ^*''*  ^^^V  CrutcAley,  and  Jo8q)h  Shore,  were  chosen 
to  theRegistjar,  assi/mecs.    The  petitioner  alleged,  that  after  the  bank* 

to  inquire  whe-  ®  *  o     ' 

ther  the  sole  ruptcv  of  the  two  Bishtons*  it  was  arranged  by  a  corn- 
was  beneficial        *^    "^  o        ^ 

to  the  estate,     mittee  of  the  creditors  of  the  partnership,  that  the  shares 

and  whether  the 

conveyance  was  of  the  two  bankrupts  in  the  Parkfield  Company  should 

a  fit  and  proper 

deed  to  be  exe-  be  purchased,  and  that  a  new  Company  should  be  formed, 
assignee,  consisting  of  such  of  the  creditors  as  would  agree  to  the 

arrangement,  for  the  purpose  of  carrying  on  the  works ; 
it  being  considered  that  the  creditors  would  sustain  less 
loss  by  that  means,  than  if  all  the  property  were  brought 
to  the  hammer.  That  most  of  the  creditors  acquiesced 
in  this  arrangement ;  and  of  those  who  did  not,  some 
had  been  paid  by  the  new  Company,  and  others  had  ac- 
cepted a  composition  on  their  debts.    On  the  26th  Fe- 


R 
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bruary  18S6,  the  four  shares  of  George  Biekton  in  the 
concern  called  ''  The  Parkfield  Company/'  subject  to 
various  charges  thereon  and  the  debts  of  the  partner- 
ship,  were  put  up  to  sale  by  auction  before  the  Commis* 
doners  under  his  fiat,  at  Wolverhampton,  when  the  pe- 
titioner  was  declared  the  highest  bidder,  and  the  pur- 
chaser, at  the  sum  of  40/. ;  and  on  the  same  day  the  two 
shares  of  WiUiam  Bishton  were  in  like  manner  put  up 
to  sale,  and  the  petitioner  was  also  declared  the  pur- 
chaser of  these  for  the  sum  of  20/.  It  was  alleged,  that 
a  schedule  of  the  property,  and  of  the  particulars  of  what 
it  consisted,  and  a  list  of  the  debts  owing,  were  pro- 
duced at  the  sale,  and  the  Commissioners  directed  the 
auctioneer  to  read  them  audibly  to  the  company,  before 
the  biddings  were  opened ;  and  that  JoBeph  Shcte,  the 
assignee  against  whom  this  petition  was  presented,  waa 
at  Wolverhampton  in  the  morning  of  the  day  of  the  sale, 
and  was  present  when  the  conditions  of  sale  were  dis» 
cussed  at  a  meeting  of  the  committee  of  the  Parkfield 
creditors,  and  did  not  then  make  any  objections  to  the 
sale,  which  was  about  to  take  place  in  the  afternoon  of 
the  same  day.  It  did  not  appear,  however,  that  he  was 
present,  or  took  any  part,  at  the  sale.  A  conveyance 
was  prepared  from  the  assignees,  and  other  necessary 
parties,  to  two  trustees  on  behalf  of  the  New  Parkfield 
Company,  and  was  executed  by  two  of  the  assignees ; 
hut  Joseph  Shore^  the  other  assignee,  declined  to  eze- 
cute  it 

The  prayer  was,  that  Joseph  Shore  might  be  ordered 
to  execute  the  above-mentioned  conveyance;  or  that  it 
might  be  referred  to  the  Registrar,  or  the  Commission- 
ers, to  look  into  the  deed  of  conveyance,  and  state  whe- 
ther it  was  a  fit  and  proper  deed  to  be  executed  by  the 

z  2 
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1888.       assignee ;  and  that  Joseph  Shore  might  be  ordered  to 

Ex  oftrte      P*y  *^®  ^^^^  ^^  *^**  application. 
Umdmhill.        In-  answer  to  the  petition^  it  was  stated  by  Mr.  Shore, 

that  he  was  not  consulted  about  the  sale  of  the  property, 

and  that  the  deed  of  conveyance  was  tendered  to  him  for 

execution,  before  he  had  an  opportunity  of  seeing  if  it 

was  correct. 

Mr.  Swamton,  and  Mr.  Ellison,  in  support  of  the  pe- 
tition. In  reply  to  the  objection  of  the  assignee,  it  is 
sworn,  that  he  was  invited  to  attend  the  sale,  and  that  he 
siud  it  was  then  inconvenient  to  him  to  do  so,  having 
other  engagements;  but  that  he  did  not  make  any  objec- 
tion whatever  to  the  sale.  The  sale  was  a  regular  sale 
by  auction,  under  the  conduct  of  the  Commissioners. 
If  the  Court  should  not  make  an  Order  on  the  assignee 
to  execute  the  conveyance,  and  should  direct  an  inquiry, 
it  ought  to  be  a  limited  inquiry ;  for  the  majority  of  the 
assignees  have  joined  in  the  sale,  and  have  executed  the 
conveyance;  and  therefore  the  Court  will  not  presume, 
that  those  two  assignees  have  not  done  their  duty. 
[Erskinef  C.J.  Do  you  contend,  when  two  of  three 
trustees  sell  the  trust  property  against  the  will  of  the 
third  trustee,  that  a  purchaser  can  call  upon  the  third 
trustee  to  execute  the  conveyance,  and  that  the  Lord 
Chancellor  would  decree  a  specific  performance  against 
the  third  trustee,  before  he  was  satisfied  that  the  sale 
would  be  for  the  benefit  of  the  cestui  que  trusts  ?1  The 
tliird  assignee  in  this  case  had  notice  of  the  sale — he  had, 
therefore,  the  means  of  knowing  whether  the  sale  would 
be  beneficial  to  the  estate;  and  if  he  had  then  any  doubts 
on  th»  subject,  he  might  have  stated  them  to  the  Com- 
missioners, who  were  present  at  the  sale. 
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Mr.  Bacon,  and  Mr.  Armstronff,  contri,  were  stopped       1838. 
by  the  Court  ^  p„t, 

Umobehill. 

EfisxtNEy  C.J. — This  is  an  application  to  the  discre- 
tion of  the  Court,  in  the  exercise  of  its  control  over  its 
officers,  to  compel  an  assignee  to  execute  a  particular 
form  of  conveyance,  which  has  been  tendered  to  him  for 
his  signature.    Now,  where  the  Court  is  satisfied  that 
an  assignee  ought  to  do  any  act,  in  the  discharge  of  the 
duties  of  his  office,  that  may  be  advantageous  to  the 
bankrupt*s  estate,  this  Court  would  order  prompt  mea- 
sures for  the  performance  of  the  assignee's  duty,  without 
putting  the  complaining  party  to  a  more  expensive  re- 
medy.    If  on  the  present  occasion,  therefore,  we  were 
perfectly  satisfied,  that  the  sale  which  has  been  effected, 
and  the  deed  of  conveyance  which  has  been  prepared, 
were  both  respectively  beneficial  to  the  bankrupt's  estate, 
we  should  make  the  Order  that  is  prayed  for  by  this 
petition.    The  case  made  out  in  support  of  the  petition 
is,  that  two  of  the  assignees  concurred  in  the  sale,  and 
that  the  third  declined  to  join  in  it.    Now,  what  is  the 
fact?     It  appears,  that  at  a  sale  which  took  place  of  part 
of  the  partnership  property^  it  was  bid  for  and  purchased 
by  one  of  the  partners.      It  is  not  at  all  improbable 
but  that  this  might  have  deterred  other  persons  pre- 
sent at  the  sale  from  bidding  in  competition  with  such  a 
purchaser,  and  that  the  assignee,  who  has  declined  to 
execute  the  conveyance,  might  have  had  good  reason  to 
be  dissatisfied  with  the  conduct  of  the  sale.    It  appears 
to  me,  therefore^  before  the  Court  grant  any  Order 
against  the  third  assignee  to  compel  him  to  execute  the 
proposed  deed  of  conveyance,  that  it  should  be  made 
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18^8.       quite  clear  to  u»,  that  the  sale  and  the  deed  itaelf  are  for 
£i  iKtfte      ^^^  benefit  of  the  estate. 

Sir  John  Cross. — With  regard  to  the  jurisdiction  of 
the  Court  in  this  matter^  I  think  there  is  no  doubt  but 
that  we  could  compel  the  assignee  to  execute  the  con- 
veyance in  question^  provided  the  Court  was  satisfied, 
under  all  the  circumstances,  it  was  right  that  he  should 
do  so.  What  are  the  facts?  It  is  not  disputed,  that 
the  sale  which  has  been  effected  was  a  bon&fide  sale— *it 
took  place  before  the  Commissionersi  and  two  years 
have  elapsed  smce  it  occurred,  without  any  objection 
having  been  made  to  it  by  the  third  assignee ;  and  there 
is  no  evidence  whatever  to  impeach  the  validity  of  the 
sale«  The  assignee,  who  now  refuses  to  concur  in  the 
salei  resided  within  fourteen  miles  of  the  solicitor  to  the 
fiat,  and  of  the  property  in  question ;  and  it  appears,  that 
he  was  at  Wolverhampton  in  the  morning  of  the  day 
when  the  sale  took  place.  It  is  impossible  to  infer, 
under  all  the  circumstances,  that  he  was  ignorant  that 
the  sale  was  about  to  take  place  in  the  afternoon  of  that 
day*  It  seems  that  he  never  acted  as  assignee ;  for  it  is 
sworn,  that  he  had  notice  of  the  meeting  to  audit  the 
assignees'  accounts,  but  that  he  did  not  attend,  leaving 
the  whole  business  of  the  audit  meeting  to  the  two  other 
assignees.  I  own  that  the  inclination  of  my  mind  is, 
that  Mr,  Shore  knew  very  well  of  the  intended  sale,  and 
that  he  left  the  management  of  it  to  the  two  other  as- 
signees, who  acted  for  the  benefit  of  the  estate.  It  being 
a  strong  measure,  however,  to  compel  an  assignee  to 
execute  a  particular  conveyance,  I  accede  to  the  inquiry 
whether  the  sale  is  really  beneficial  to  the  bankrupt's 
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estate;  and  I  am  the  more  inclined  to  do  so^  as  the  pe-        16S8. 


titioner  himself  made  it  part  of  the  prayer  of  his  petition*       ^^  _^ 

^  Undehhill. 

Sir  Georgb  Rose. — ^The  regular  course  of  dealing 
with  this  subject,  if  a  bill  had  been  filed  in  the  Court  of 
Chancery  against  a  trustee  for  the  execution  of  a  trust, 
would  be  to  refer  it  to  the  Master,  to  inquire  whether 
the  sale  was  for  the  benefit  of  the  cestui  que  trtitts,  and 
if  so,  to  settle  the  proper  form  of  conveyance  to  be  ex- 
ecuted by  the  trustee.  This  Court  is  bound,  as  a  trustee 
for  these  creditors,  to  see  that  there  is  no  sacrifice  of 
this  property.  The  assignee  tells  us,  that  he  cannot  ex- 
ecute this  conveyance,  without  being  satisfied  that  the 
sale  has  been  for  the  benefit  of  the  creditors.  Would 
it  not  be  unjust,  therefore,  for  this  Court  to  say,  that  the 
assignee  shall  be  compelled  to  execute  this  contract,  with- 
out due  inquiry?  It  is  material,  also,  to  see  how  far  the 
bankrupt's  estate  will  be  indemnified  against  the  claims 
of  the  partnership  creditors.  The  very  circumstance  of 
George  BUhtofCs  share  in  the  property  having  only  pro- 
duced 40/.  at  the  sale,  and  William  BishtovCs  but  20/., 
convinces  me  that  there  were  numerous  and  important 
claims  on  the  partnership  property,  and  that  the  price 
given  for  it  by  the  petitioner  was  the  surplus  of  the  value 
of  the  property,  after  all  the  partnership  claims  should 
be  wound  up.  The  proper  Order,  which  occurs  to  me 
for  the  Court  to  make  in  this  matter,  is,  to  refer  it  to  the 
Registrar,  to  inquire  and  report  whether  this  sale  should 
be  carried  into  effect ;  and  if  so,  whether  the  deed  of 
conveyance,  that  has  been  tendered  to  the  assignee  for 
execution,  is  properly  adapted  to  that  object;  in  which 
case,  and  not  till  then,  it  will  be  time  enough  for  this 


3S2  CASES  IN  BANKRUPTCY. 

1838.       Court  to  make  an  Order  that  the  assignee  shall  execute 

Ex  parte       *^«  ^^' 
Undkkbill*  ^ 

The  Order  was,  that  it  should  be  referred  to  the 
Registrar  to  inquire  whether  it  would  be  bene- 
ficial or  not  to  the  bankrupt's  estate,  that  the 
sale  of  the  shares  should  be  carried  into  effect, 
either  in  the  mode  suggested  by  the  proposed 
deed  of  conveyance,  or  in  any  and  what  other 
manner,  in  protection  of  the  assignees,  and  the 
bankrupt  and  his  estate ;  and  if  the  Registrar 
should  find  that  the  sale  should  be  carried  into 
effect,  then  that  the  Registrar  should  look  into 
the  proposed  deed  of  conveyance,  and  ascertun 
whether  it  was  a  fit  and  proper  deed  to  be  ex- 
ecuted by  Joseph  Shore^  and,  if  necessary,  to 
settle  and  approve  of  any  supplemental  or  other 
deed  of  conveyance;  reserving  further  directions, 
and  costs,  until  after  the  Registrar  should  have 
made  his  certificate;  with  liberty  for  either  party 
to  apply  to  the  Court. 


Wutminiier,     Ex  parte  WoRTHiNGTON. — In  the  matter  of  OultON* 

JttN«9,  1838. 

The  mere  cir-     In  the  course  of  the  hearing  of  this  petition,  which 

cttmiUoceof  ^  o  *  ^ 

a  petition  being  was  for  expunging  a  proof, 

ordered  to  stand 
oyer,  oo  tlie  ap* 
plication  of  a  . .  , 

partj,  does  not       Mr.  Swanston,  in  support  of  the  petition,  was  pro- 
party  from'filing  ceeding  to  read  an  afiidavit  which  was  filed  on  the  6th 

fresh  affidavits,    t 

June, 
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Mt.Anderdanf  cmtrct,  objected  to  its  being  read,  on        1838. 
the  ground  that  the  petition  had  been  ordered  to  stand       ^  ^^ 
over  for  ten  days,  to  suit  the  convenience  of  the  pe-  Wobthikoton. 
titioner;  and  that  on  the  8th  June,  which  was  the  very 
day  when  the  petition  ought  to  have  been  heard,  pur- 
suant to  the  order  for  enlarging  the  time,  the  petitioner 
filed  this  affidavit. 


Ebskine,  C.  J. — I  have  always  understood,  that  the 
mere  circumstance  of  a  petition  standing  over,  does  not 
prevent  a  party  from  filing  fresh  affidavits,  unless  the 
order  for  the  enlargement  contain  a  special  provision  to 
that  e£fect  But  the  affidavit  having  been  filed  so  late, 
that  is  a  reason  for  an  application  for  time  to  answer  it, 
if  it  should  be  found  to  be  material. 

The  Court  permitted  the  affidavit  to  be  read. 


Ex  parte  Newall. — In  the  matter  of  Newall.  Wettmitutir 

June  11, 1S38. 

XHIS  was  the  petition  of  the  bankrupt  to  annul  the     A  farmer,  who 
fiat,  on  the  ground  that  he  was  not  a  trader.     It  ap*  buying  half  ai 
peared,  that  the  bankrupt  rented  a  farm  of  160  acres  of  ^^  u^was 
land,  which  he  used  as  a  pasture  for  sheep ;  and  that  he  SSThiJfiL, 
was  in  the  habit  of  purchasing  a  lot  of  150  sheep  at  a  ^^  ^^^ 
lime,  100  of  which  he  kept  upon  his  farm,  and  sold  the  •  V^^> .»  • 

■^      ^  trader  withm 

remainder  at  Is.  profit  per  head.    The  sheep  were  ge-  thebankrutot 

law,  as  a  i ho^ 

Herally  sold  without  shearing  them,  and  within  a  fort-  salestDati. 
night  after  they  came  to  his  farm.    The  bankrupt  stated,  statiog  the  lul^ 

stance  of  what 
a  witness  de- 
pond  to  before  the  Commissionen,  is  not  admissible,  for  the  purpose  of  contradicting  his 
mffida?it  in  stipport  of  a  petition,  bat  only  with  a  riew  for  the  Court  to  decide  whether  they 
will  Older  the  witness  to  be  examined  vivA  voce* 
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1838.  that  the  reaflon  why  he  bought  more  sheep  than  he 
Ex  Dftrte  wanted  to  stock  his  farm  with  was,  for  the  purpose  of 
Kbwa).l.  selecting  those  he  liked  best ;  as  the  sheep  were  bought 
by  him  at  a  distance,  the  Isle  of  Anglesea,  and  he  merely 
sold  those  which  he  thought  would  not  answer  his  pur- 
pose. It  appeared  in  evidencoi  however,  that  on  several 
occasions  after  a  fresh  lot  of  sheep  had  been  purchased 
by  him,  the  parties  who  came  to  deal  with  him,  examined 
the  whole  lot,  and  selected  those  which  they  preferred. 

Mr.  Swamton,  and  Mr.  AnderdoUi  in  support  of  the 
petition.  The  question  is,  whether  the  bankrupt  bought 
the  sheep  for  the  purposes  of  his  farm,  or  with  a  view 
to  sell  them  again  for  a  profit  Now  the  profit  he  got 
of  Is.  a  head  was  merely  nominal,  as  the  sheep  came  all 
the  way  from  Anglesea.  But  in  order  to  make  a  man  a 
bankrupt,  there  must  not  only  be  a  selling  for  profit, 
but  a  selling  for  the  purpose  of  getting  his  living  by 
the  commodity  in  which  he  deals.  In  Summersett  v. 
Jarvis  (a),  it  was  decided,  that  a  man  who  was  a  keeper 
of  hounds,  and  bought  dead  horses  for  his  dogs,  and 
then  sold  the  skins  and  bones  for  a  profitj  did  not  thereby 
become  a  trader. 

iV.£. — It  appeared  that  a  witness  of  the  name  of 
jRogerscn,  who  was  employed  by  the  bankrupt  to  pur- 
chase sheep  for  him,  had  been  examined  by  the  Commis- 
sioners, on  the  opening  of  the  fiat,  in  support  of  the  act 
of  trading;  and  that  he  had  now  made  an  affidavit,  in 
support  of  the  bankrupt's  petition  to  annul  the  fiat, 

Mr.  J.  Russell,  for  the  petitioning  creditor,  was  pro< 

(a)  3  Bnxl.  &  Bing.  3. 
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ceeding  to  read  an  affidavit  of  one  Boitock,  who  swore, 
that  he  was  present  when  Ragerson  was  examined  before 
the  Commissioners  in  support  of  the  trading,  and  that 
Roffersan  then  deposed  ''  as  follows"  (setting  out  ver^ 
haiim  the  several  questions  put,  and  the  answers  given.) 
The  object  of  the  affidavit  was,  to  show  that  Rogerson 
stated  facts  before  the  Commissioners  contradictory  to 
those  in  his  present  affidavit. 


385 


1838. 


Esparto 
Nbwall. 


Mr  Swanston,  and  Mr*  Anderdon,  objected  to  the  affi- 
davit oiBostoch  being  read,  as  it  detailed  the  particulars 
of  an  examination  taken  behind  the  back  of  the  bank- 
rupt; and  if  the  examination  itself  could  not  be  read 
against  the  bankrupt,  it  follows,  that  the  affidavit  of 
Bostock,  which  incorporates  the  examination,  cannot 
also  be  read.  Moreover,  the  other  side  has  given  no 
notice  that  this  examination  would  be  read,  on  the  hear- 
ing of  this  petition.  It  was  decided,  in  the  case  of  Ex 
parte  Chambers  (a)  before  the  Lords  Commissioners,  that 
the  examination  of  a  third  party  before  the  Commis^ 
sioners,  which  is  taken  behind  the  back  of  the  bankrupt, 
cannot  be  read  in  evidence  against  him,  on  his  petition 
to  supersede.  But,  whether  the  examination  of  Rogerson 
before  the  Commissioners  is,  or  is  not,  admissible, — at 
any  rate,  secondary  evidence  of  its  contents  cannot  be 
received,  any  more  than  where  an  examination  is  taken 
down  in  writing  before  a  magistrate,  parol  evidence  of 
its  contents  is  not  admissible,  but  the  examination  itself 
must  be  produced. 


Sir  George  Rose. — There  must  be  some  mistake  iil 
the  report  of  Ex  parte  Chambers^  as  to  the  rejection  of 
the  evidence. 

(a)  1  Deac.  197. 
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1838.  ^^*  Deacon,  amicus  CuruB,  hoped  he  could  take  upon 


himself  to  say,  that  the  report  of  the  case  would  be 
Nbwall.  found  correct.  Two  of  the  Lords  Commissioners,  the 
present  Lord  Chancellor  and  the  Vice  Chancellor,  were 
furnished  with  copies  of  the  report  directly  it  was  pub- 
lished, and  he  never  heard  that  either  of  them  had  ex^ 
pressed  any  disapprobation  of  it,  as  to  its  accuracy. 

Mr.  J*.  Russell,  and  Mr.  Bacon,  contrd.  Chambers's 
case  does  not  apply.  The  question  is,  whether  a  party, 
who  has  made  an  affidavit  of  some  facts,  cannot  be  con- 
tradicted by  an  affidavit  o(A.  B,,  stating  what  that  par^ 
has  said  on  some  other  occasion. 

Erskine,  C.  J. — That  is  not  exactly  the  point.  Here 
you  attempt,  through  the  medium  of  a  third  person,  to 
offer  in  evidence  what  another  party  has  said  before  the 
Commissioners,  giving  the  whole  of  his  deposition  in 
evidence,  which  was  taken  down  in  writing,  sworn  to 
by  him,  and  signed  by  himself. 

Mr.  J,  Russell,  and  Mr.  Bacon.  If  one  party  makes 
an  affidavit  of  a  particular  fact,  another  party  has  a  right 
to  state,  by  affidavit,  any  thing  which  the  first-mentioned 
party  has  stated  on  the  subject«>matter  upon  some  other 
occasion.  There  is  nothing,  on  the  face  of  our  affidavit, 
to  render  it  inadmissible  to  be  read. 

Mr.  JT.  Parker,  for  the  assignees.  The  object  of  the 
affidavit  of  Bostock,  is  to  test  the  accuracy  of  Rogerson, 
who  has  made  an  affidavit  in  support  of  the  petition,  and 
has  so  contradicted  himself,  that  no  reliance  can  be 
placed  oh  what  he  says.    The  affidavit  itselfj  having 
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been  filed  in  the  office,  and  the  other  side  having  taken 
a  copy  of  it,  is  sufficient  notice  that  the  deposition  in- 
corporated in  it  was  intended  to  be  read. 
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1858. 


Expvta 

KXWALU 


EasKiNE,  C.  J. — It  appears  to  me,  that  the  respon- 
dents  have  proceeded  in  an  irregular  way,  by  incorpo* 
rating  the  deposition  in  the  affidavit^  and  thus  attempting 
to  give  the  deposition  in  evidence,  which  could  not  other- 
vnse  be  done.  The  only  purpose,  for  which  this  affidavit 
could  be  received,  would  be,  with  a  view  to  see  whether 
a  vivd  voce  examination  of  Rogerson  was  expedient,  but 
not  for  the  purpose  of  contradicting  him.  It  seems  to 
me,  that  the  only  mode,  by  which  the  respondents  can  be 
allowed  to  contradict  him,  would  be,  to  swear  that  they 
would  not  believe  him  on  his  oath.  Then,  as  to  the 
objection  made  to  the  affidavit,  on  the  ground  of  its 
being  merely  secondary  evidence  of  the  contents  of  the 
deposition, — you  certainly  cannot  take  the  evidence  of  a 
by-stander  of  what  a  party  said  on  a  legal  examination 
taken  down  in  writing,  without  producing  the  deposition 
itself.  But  the  deposition  itself  would  not  be  evidence 
to  contradict  the  statement  of  Rogerson  in  his  affidavit, 
unless  you  made  affidavit  that  he  was  not  to  be  believed 
on  his  oath,  and  then  referred  to  the  examination  itself. 
The  only  ground,  as  I  have  already  said,  on  which  this 
affidavit  can  be  held  to  be  admissible,  is  with  a  view  to 
a  viv&  voce  examination. 


Sir  John  Cross. — The  evidence,  to  which  an  objec- 
tion  has  been  made,  consists  of  an  affidavit,  which  states 
that  one  Rogerson,  when  before  the  Commissioners, 
stated  so  and  so,  upon  which  occasion  his  examination 
was  taken  down  in  writing.    Now,  this  is  open  to  two 
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1888.       objections.    In  the  first  plaoci  a  party  has  no  right  to 
^T'^^       make  a  partial  statement  of  what  the  witness  said  before 

Ex  parte  * 

NiwALL.  the  Commissioners ;  and^  for  any  thing  which  we  can 
collect  from  the  affidavit^  it  may  be  a  garbled  statement 
of  what  passed  before  the  Commissioners;  as  it  does  not 
profess  to  set  forth  the  whole  examination.  But  then 
the  question  arises^  whether  the  deposition  itself  could 
be  read  in  eTidence,  which  is  taken  behind  the  back  of 
the  party  to  be  affected  by  it.  We  should  recollect 
what  is  done  in  the  Courts  of  Common  Law  with  depo- 
sitions taken  before  magistrates.  If  a  man  be  charged 
with  an  ofience  before  a  justice  of  the  peace,  and  a  de- 
position of  a  witness  be  taken  down  in  writing,  the  de- 
position is  not  receivable  in  evidence,  unless  by  the  sta- 
tute of  Philip  6f  Mary  (a),  and  then  only  in  case  of  the 
death  or  wilful  absence  of  the  party.  But  we  all  know, 
that  if  a  witness  gives  a  contradictory  account  at  the 
trial  of  what  he  has  sworn  before  the  magistrate^  the 
Judge  takes  up  the  depositions,  and  re-examines  the 
party  in  open  Court,  and  observes  on  the  facts  in  his 
charge  to  the  jury.  Very  much  the  same  thing  might 
have  been  done  in  this  Court,  if  the  witness  had  been 
summoned  here  to  give  evidence  vivd  voce;  for  his  ex- 
amination before  the  Commissioners  would  then  faave 
furnished  the  Court,  or  the  counsel,  with  the  means  of 
cross-examination.  If  the  respondents  in  this  case  had 
wished  to  contradict  Rogerson,  therefore,  they  should 
have  applied  for  a  mva  voce  examination. 

Sir  Georgb  Rose.— The  afiidavit,  which  the  respon* 
dents  have  ofiered  in  evidence,  contains  a  mere  abstract 
of  what  Rogerson  stated  before  the  Commissioners.    The 

(a)  2  &  3  Fh.  ^  AT.  c.  10 ;  and  see  I  Phil,  on  Ev.  370, 
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question,  as  it  strikes  me,  is,  whether,  as  this  party  has       1858. 
been  examined  before  the  Commissioners,  and  I  find  it      ^^    ^ 
asserted  on  oath  that  he  has  contradicted  in  his  affidavit      ^^^^^^^ 
what  he  stated  in  his  examination  before  the  Commis* 
sioners,  I  cannot  look  at  his  deposition  before  the  Com* 
missioners,  to  see  what  it  was  that  he  really  stated  on 
that  occasion.    There  can  be  no  doubt,  I  think,  that 
the  Court  has  a  right  to  look  at  this  deposition.     But 
then  there  is  another  question,  namely,  whether  the  pe- 
titioner should  not  have  an  opportunity  of  answering  the 
affidavit,  and  explaining  the  contradiction ;  for  I  cannot 
divest  my  mind  of  the  effect  produced  on  it  by  what  is 
stated  in  the  deposition. 

The  affidavit  was  rejected. 

Mr.  Rusielt,  Mr.  Bacorij  and  Mr.  Parker ^  as  to  the 
point  of  the  trading,  were  then  stopped  by  the  Court. 

Ebskine,  C.  J. — The  only  question,  as  to  the  trading, 
is  one  of  fact,  vie.  whether  the  acts  of  buying  and  selling 
sheep  by  the  bankrupt  were  merely  accessary  to  the  en- 
joyment of  his  farm,  or  whether  they  do  not  show  an 
intention  generally  to  deal  as  a  sheep  salesnutn.  It  is 
clear,  that  if  the  bankrupt  only  occasionally  sold  the 
sheep  which  he  did  not  want  for  the  purposes  of  hb 
&nn,  he  would  not  be  a  trader  within  the  bankrupt  law. 
The  question  then  is,  whether  the  various  acts  of  selling 
sheep  were  mere  accidental  dealings,  or  whether  they 
did  not  constitute  a  regular  system  of  dealing.  It  is 
plain,  from  the  affidavits,  that  he  bought  sheep  and  sold 
them  again  in  a  much  more  extensive  way,  than  a  mere 
farmer  is  accustomed  to  deal  in  them.    It  is  stated,  that 
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1838.  on  more  than  one  occasion,  a  lot  of  sheep,  which  he  had 
£x  parte  shortly  before  purchased,  were  sold  just  as  they  were 
Newall.  bought,  without  shearing,  or  any  pasturing  on  his  £Eurm. 
And  it  is  also  stated,  on  affidavit,  that  the  sheep  were 
generally  sold  within  a  fortnight  after  they  arrived  at  the 
farm.  On  this  evidence,  I  think  it  is  impossible  to  say, 
that  the  bankrupt  did  not  pursue  the  trade  of  a  sheep 
salesman,  within  the  meaning  of  the  bankrupt  law. 

Sir  John  Cross. — The  evidence  of  Bostock  throws  a 
good  deal  of  light  upon  the  nature  of  the  dealings  of  the 
bankrupt.  Bostock  swears,  that  he  is  in  the  same  line  of 
business  as  the  bankrupt,  and  carried  on  the  trade  of 
buying  and  selling  sheep,  along  with  his  occupation  of  a 
farmer.  It  has  been  suggested  by  the  counsel  for  the 
petitioner,  that  the  reason,  why  the  bankrupt  bought 
more  sheep  than  he  wanted  to  stock  his  £u:m  with,  was 
for  the  purpose  of  selecting  those  he  liked  best.  But, 
according  to  the  evidence  in  the  case,  it  appears,  that 
the  persons  to  whom  he  sold  them  were  the  parties  who 
selected  them;  for  they  chose  out  of  the  bankrupt's 
stock  any  sheep  that  suited  them  best,  when  they  were 
offered  for  sale.  It  is  rather  strange,  however,  that  the 
question  should  have  been  brought  before  this  Court;  for 
the  bankrupt  never  asserted  before  the  Commissioners, 
that  he  was  no  trader,  nor  made  any  objection,  until  an 
after-thought  appears  to  have  struck  him,  tliat  he  should 
prefer  taking  the  benefit  of  the  Insolvent  Debtors'  Act, 
when  he  found  that  a  fiat  in  bankruptcy  was  too  hard 
to  deal  with. 

Sir  George  Rose  concurred. 

Petition  dismissed. 
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1838. 


Ex  parte  Edwin  Gee. — In  the  matter  of  Thomas 

Sawer. 

Westminster, 
rvi  June  12,  1838. 

1  HIS  was  the  petition  of  the  bankrupt's  clerk,  to  be  al-  a  clerk,  who 
lowed  six  months'  wages  in  full,  under  the  6  Geo.  4.  J^vwhismaster 
c  16.  s.  49.     The  petitioner  alleged  that  the  bankrupt,  before'' hisX^nk- 
at  the  time  of  his  bankruptcy,  was  indebted  to  him  in  ™Pi^y;  *>«ca«»e 

*     *^  he  finds  he  u 

the  sum  of  247Z.  4s.  Irf.,  for  the  balance  of  his  wages,  becoming  insol- 
vent, is  not  en- 
which  were  2S0Z.  per  annum.      He  therefore  claimed  titled  to  six 

y      ^    ^^     t*    t  '  ii^rio  months' wages 

to  receive  the  half  of  this  sum,  namely^  1^5/.,  from  the  in  full,  under  the 
assignees,  and  to  be  permitted  to  prove  for  the  residue,  s.49.  ' 
The  petition  also  prayed,  that  the  payment  of  a  dividend 
might  be  stayed,  until  a  meeting  could  be  had  for  the 
petitioner  to  prove  his  debt.  It  appeared,  that  about 
a  year  before  the  fiat  issued  the  bankrupt's  affairs  were 
in  a  state  of  insolvency,  and  that  he  had  made  an  as- 
signment of  his  property  for  the  benefit  of  his  creditors, 
when  his  clerk  left  his  service;  but  the  bankrupt  con- 
tinued trading  up  to  the  period  of  his  bankruptcy. 

Mr.  K.  Parker,  in  support  of  the  petition,  cited  JEx 
parte  Sanders  (a),  where  it  was  held,  that  a  clerk,  who 
left  the  bankrupt's  service  six  months  before  the  fiat 
issued,  merely  because  he  was  unable  to  pay  him  any 
further  salary,  was,  nevertheless,  entitled  to  receive  six 
months'  wages  in  full,  under  the  provisions  of  the  act  of 
parliament. 

Erskine,  C.  J. — If  a  clerk  voluntarily  quits  the  ser- 
vice of  his  master,  because  he  finds  his  master  is  be- 
coming insolvent,   and  remains  away  fi*om  the  service 

(a)  2  Deac.  40. 
VOL.  III.  A  A 


Gee. 
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1838.  for  twelve  monthsi  it  is  rather  too  much  to  say,  that  he  is 
£x  parte  ^^  come  in  for  six  months'  salary,  to  the  prejudice  of  the 
other  creditors  of  the  bankrupt.  If  the  petitioner  in 
this  case  was  compelled  to  leave,  that  indeed  may 
make  a  difference.  There  must  be  a  reference,  there- 
fore, to  inquire  into  the  real  cause  of  the  petitioner  leav- 
ing the  bankrupt's  service ;  and  if  the  petitioner  does 
not  prosecute  the  reference,  the  petition  should  be  dis- 
missed,  but  without  costs. 

Sir  John  Cross  thought,  that  no  Order  should  be 
made  except  to  dismiss  the  petition;  as  the  petitioner 
had  asked  to  open  a  dividend,  without  giving  any  suffi- 
cient reason,  why  he  did  not  make  an  earlier  application 
to  the  Court. 

Sir  George  Rose  concurred  with  the  Chief  Judge. 

The  Order  made  was,  to  refer  it  to  the  Registrar, 
to  inquire  at  what  time,  and  under  what  circum- 
stances, the  petitioner  quitted  the  bankrupt's  ser- 
vice ;  and  that,  if  the  inquiry  was  taken  by  the 
petitioner,  the  assignees  should  reserve  enough 
to  meet  the  petitioner's  claim ;  but  if  the  inquiry 
was  not  taken,  that  the  petition  should  be  dis- 
missed, without  costs ;  the  assignees  to  take  their 
costs  out  of  the  estate. 
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1838. 


Ex  parte  William  Elliott. — In  the  matter  of  George 

JeRMYN.  Westminster, 

June  13, 1838. 

1  HIS  petition  was  in  the  paper  for  further  directions,     a,  levies  an  ex- 

The  facts  of  the  case  are  stated  in  a  former  report,  b.,  and  while 
(mte.  Vol.  ii,  p.  179.    It  was  a  petition  to  prove  a  debt,  Ihe^oodT/ihe^ 
for  which  the  petitioner  had  taken  the  bankrupt's  goods  Jj^ns^them^^^^ 
in  execution ;  but  as  the  act  of  bankruptcy  was  com-  p®° g'  l^reUe^e 
mitted  previous  to  the  levy,  the  execution  could  not  be  ^^  ^^*  ^^^^ 
sustained.    While  the  petitioner  was  in  possession  of  ^-  becomes 

baniirupt,  hav- 

the  bankrupt's  goods  under  the  execution,  the  landlord  >og  committed 

an  net  of  bank- 
distrained  upon  them  for  78/.  15^.  for  half  a  year's  rent,  ruptcy  before 

tbe  lew  bT 

which    the    petitioner    paid   to   the    landlord   in    the  which  a:s  ex- 
presence  of  the  bankrupt,  for  the  purpose  of  releasing  feated,  andiiie 
the  goods,  and  which  payment  the  bankrupt  did  ijot  J^^thmMWes 
object  to.    The  petitioner  had  sold  part  of  the  goods  Hgui^i^'^^^ 
for  49/.  Is.,  which  he  urged  ought  to  be  retained  by  him  «°^pwd  by  a. 

'  o  G  J  to  the  landlord, 

in  part  satisfaction  of  the  sum  of  78/.  I6s.,  which  he  had  ^^  ^  ^^^^ 

money  had  and 

paid  under  the  distress.    On  the  former  hearing,  the  received  by  the 

assignees  to 

Court  thought  that  the  sum  of  78/.  I5s.  constituted  no  their  use,  and 

,.,  ,  ,.         -         111  -11      *^*'  •'*•  ^**  ®^' 

debt  due  to  the  petitioner  from  the  bankrupt,  and  that  titled  to  set  it 

It  was  a  voluntary  payment  made  by  the  petitioner  in  his  with  the  as- 
own  wrong.  But  the  Court  said,  that  if  the  creditors  were  •*^°®*^ 
to  permit  the  petitioner  to  retain  the  49/.  Is.  as  a  com- 
pensation for  the  benefit  conferred  on  the  estate,  by  re- 
leasing the  goods  from  the  distress  for  rent,  they  would 
do  no  more  than  justice.  And  it  was  understood,  that 
the  parties  acceded  to  this  arrangement,  in  compliance 
with  the  recommendation  of  the  Court.  This  arrange- 
ment, however,  was  denied  by  the  assignees,  who  after- 
wards brought  an  action  to  recover  the  49/.  Is.;  but 
on  the  8th  May  1837,  an  Order  was   made  that  the 

A  A  2 
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1888.        49^  Is.  should  be  paid  into  Court,  and  the  assignees 
^^^       be  restrained  from  proceeding  ,in  the  action  against  the 

Elliott.        petitioner. 

Mr.  Swanston,  and  Mr.  Bacon,  on  behalf  of  the  as- 
signees, now  applied  for  an  Order  on  the  petitioner  to 
pay  the  49/.  Is.  to  the  assignees,  together  with  the  costs 
of  this  application.  The  case  stood  for  judgment  on 
the  22nd  March  1837,  when  the  petition  was  dismissed, 
but  no  order  was  made  as  to  the  rent  The  petitioner 
paid  the  rent  after  the  act  of  bankruptcy,  and  he  could, 
therefore,  have  no  lien  for  the  amount  on  the  goods* 
He  was  a  stranger,  making  a  voluntary  payment  in  his 
own  wrong.  This  is  a  very  distinguishable  case  from 
that  of  an  executor  paying  money,  when  the  letters  of 
administration  are  afterwards  repealed.  The  assignees 
of  a  bankrupt  take  the  bankrupt's  property  under  a  sta- 
tutable title,  exempt  from  every  charge  imposed  on  it. 
There  has  been  no  ratification  of  this  payment  by  the 
assignees;  nor  is  there  any  pretence  for  saying,  that 
the  petitioner,  in  making  the  payment,  can  be  considered 
as  the  agent  of  the  assignees. 

Mr.  Anderdon,  contri,  was  stopped  by  the  Court. 

Erskine,  C.  J. — I  confess  I  should  be  much  grieved 
on  the  present  occasion,  if  the  law  compelled  me  to  say, 
that  the  petitioner  must  pay  over  this  sum  of  money  to 
the  assignees.  The  former  Order  was  hard  enough 
upon  the  petitioner;  but  strict  law  required  that  he 
should  institute  a  prosecution  against  the  bankrupt, 
before  a  proof  could  be  allowed.  The  landlord  put  in 
a  legal  distress  for  the  78/.  15^.,  for  arrears  of  rent ; 
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which  the  petitioner  was  obliged  to  pay,  to  redeem  the 
bankrupt's  goods;  and  it  would  be  a  hard  case  on  the 
petitioner,  even  if  the  assignees  had  received  no  benefit 
firom  the  payment,  that  the  whole  loss  should  fall  on  the 
petitioner ;  but  it  would  be  most  unjust,  when  they  have 
received  an  essential  benefit  from  the  goods  being  ex- 
onerated firom  the  distress,  that  the  petitioner  is  to  go 
wholly  without  any  reimbursement.  We  must  look  on 
this  application,  as  if  it  was  an  action  brought  by  the 
assignees  for  money  had  and  received  by  the  petitioner, 
fiyr  their  use.  That  action,  which  is  the  only  one  that 
the  assignees  could  maintain  at  law  for  the  recovery  of 
this  money,  is  always  looked  upon  by  the  Courts  as  an 
equitable  action;  and  the  Judge  puts  it  to  the  jury, 
whether  the  plaintiff  has  in  conscience  a  right  to  re- 
cover. As  the  assignees,  therefore,  would  not  be  able 
to  recover  this  sum  in  an  action  at  law  against  the  peti- 
tioner, I  think  they  are  not  entitled  to  receive  it  under 
any  Order  of  this  Court. 


1888. 


Ex  parte 
Elliott. 


Sir  John  Cross. — I  am  of  the  same  opinion*  The 
question  was  not  so  fully  discussed  upon  the  former 
hearing;  but  I  am  now  satisfied  that  we  have  juris- 
diction to  make  an  Order,  declaring  that  the  petitioner 
has  a  right  to  retain  the  49/.  Is.  If  there  had  been 
assignees  appointed  at  the  time  of  the  payment  of  the  rent 
by  the  petitioner,  then  it  might,  perhaps,  have  been  said 
with  more  reason,  that  he  paid  it  in  his  own  wrong.  But 
there  were  no  assignees  at  the  time ;  and  the  petitioner 
did  then  what  was  the  best  thing  to  be  done,  to  re- 
lease the  bankrupt's  goods  firom  the  clutches  of  the 
landlord. 
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1838. 


£z  parte 
Elliott. 


Sir  George  Rose.— The  distress  put  in  by  the  land- 
lord being  paramount  to  the  execution,  or  the  act  of 
bankruptcy,  the  money  paid  by  Elliott  to  clear  the 
goods  from  the  distress  was  so  much  money  paid  by 
Elliott  to  the  use  of  the  assignees. 


The  Order  was,  that  the  injunction  should  be  per- 
petual as  to  restraining  the  assignees  from  pro- 
ceeding in  the  action  at  law ;  that  the  petitioner 
might  take  the  49/.  U.  out  of  Court;  that  the 
costs  of  the  injunction,  and  of  this  application, 
should  be  paid  to  the  petitioner  by  the  assignees 
out  of  the  bankrupt's  estate ;  that  the  petitioner 
should  pay  the  costs  already  incurred  in  the  ac- 
tion, as  well  as  the  sum  of  6Z.  \%s^  Sd.,  which 
had  been  previously  tendered  by  him. 


Wettminster, 
June  13, 1838. 

An  assiffoee, 
who  had  acted 
for  more  than 
two  months 
under  the  fiat, 
but  the  proof  of 


Ex  parte  Thomas  Booker. — In  the  matter  of  Joshua 

Rawlins. 

1  HIS  was  a  petition  for  rehearing  a  petition  by  one  of 
the  assignees  to  annul  the  fiat,  for  want  of  a  good  peti- 
tioning creditor's  debt.     The  former  petition  was  heard 

Dut  tne  proof  ot 

whoae  debt  had  on  the  23rd  April  last  (a),  when  an  Order  ^as  made 

been  rejected  by 

the  Commis-  that  the  petition  should  be  dismissed,  without  costs,  but 
to  annul  tEe^  giving  the  petitioner  the  option  to  be  discharged  from 
a  good  petition-  ^^®  oflBce  of  assignee.  Sir  J.  Cross,  however,  differed 
debt*!'confrary  ^^  Opinion  with  the  two  other  learned  Judges  on  the 
the^othw^^s^-"  **^  fo™er  occasion,  and  thought  that  the  fiat  should  be 

signee,  and  the 
other 


(a)  See  anU,  p.  232. 


creditors. 
— Held,  (on  a 

petition  for  rehearing)  that  he  was  not  in  a  situation  to  caU  on  the  Court,  for  this  cause,  to 
annul  the  fiat. — Sir  J.  Cross,  dissent. 

On  a  petition  for  rehearing,  in  order  to  render  an  afifidavit  admissible,  which  contains 
additional  facts  within  the  petitioner's  knowledge  on  the  former  hearing,  he  ought  to  file  a 
supplemental  petition. 
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annulled,  unless  another  creditor  should^  within  a  given        1838. 
time,  come  in  and  apply  to  substitute  another  debt.  ^^    ^^ 

BOOEBR. 

Mr.  SwanstoUj  and  Mr.  K.  Parhery  in  support  of  the 
petition.  One  of  the  grounds  assigned  by  his  Honor 
the  Chief  Judge  for  refusing  to  annul  the  fiat,  on  the 
application  of  the  petitioner,  was,  that  the  petitioner, 
knowing  all  the  circumstances  of  the  alleged  invalidity 
of  the  fiat,  chose,  nevertheless,  to  take  upon  himself 
the  office  of  assignee.  Now,  it  is  sworn  by  the  peti- 
tioner, that  he  was  not  allowed  by  the  other  assignee  to 
examine  the  procee(Ungs,  and  that  he  knew  nothing  what- 
ever of  the  grounds  on  which  the  fiat  was  founded ;  but 
that  he  afterwards  had  occasion  to  consider  the  question,  • 

and  had  then  reason  to  believe,  that  the  petitioning  credi- 
tor's debt  was  invalid,  and  that  Rawlins  had  committed  no 
act  of  bankruptcy.  The  debt  of  the  petitioning  creditor 
arose  from  certain  pecuniary  advances  made  to  the 
bankrupt  by  a  Mr.  Unwin,  as  the  acting  agent  or  officer 
of  an  establishment,  called  the  **  Tuscan  Building  Com- 
pany," of  which  the  bankrupt  was  a  shareholder.  These 
advances  were  made  by  the  company,  which  would  not 
entitle  Unmn  to  be  a  petitioning  creditor,  as  the  com- 
pany was  not  incorporated  by  act  of  parliament.  It  was 
objected  on  the  former  occasion,  that  Booker,  being  an 
assignee,  could  not  petition  to  annul,  without  under- 
taking to  issue  another  fiat.  But  it  is  submitted,  that 
it  is  the  duty  of  an  assignee,  when  he  suspects  the  va- 
lidity of  a  fiat,  to  come  to  the  Court  for  assistance.  In 
J?x  parte  Graves  (a),  which  was  cited  by  the  other  side 
on  the  former  occasion.  Lord  Eldon  did  not  mean  to 
say,  that  an  assignee  could  not  apply  to  supersede  when 

(a)  1  G.  &  J.  86. 
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1838.       a  commission  was  decidedly  invalid;  but,  merely,  that 
Ex  parte       ^^^  application  ought  to  be  watched  with  jealousy  by 
Booker.       ^Jj^  Court;  and  in  one  part  of  his  judgment  he  says, 
"  If,  after  the  assignees  are  appointed,  when  they  have  the 
power  of  examining  the  proceedings,  looking  to  the  in- 
sufficient evidence  put  upon  the  proceedings,  they  feel 
doubtful  of  the  petitioning  creditor's  debt,  and  the  act 
of  bankruptcy,  are  they  not  to  call  upon  the  petitioning 
creditor  to  produce  his  proof,  and  is  not  the  petitioning 
creditor  bound  to  give  explanation  upon  explanation, 
until  the  whole  difficulty  be  cleared  up?"     It  was  ob- 
jected, too,  on  the  former  hearing,  that  another  petition- 
ing creditor's  debt  might  be  substituted,  if  this  should 
be  held  a  bad  one.     But  there  is  no  evidence  whatever 
of  any  debt,  in  amount  sufficient  to  constitute  a  good 
petitioning  creditor's  debt,  that  accrued  subsequently  to 
the  debt  on  which  the  present  fiat  is  founded.     Besides, 
a  fiat  confessedly  illegal  cannot  be  sustained,  because 
there  may  possibly  be  another  debt  that  may  be  substi- 
tuted.    [Erskine,  C.  J.    The  Court  thought,  on  the 
former  hearing,  that  the  assignee  had  not  done  all  that 
he  ought  to  do,  to  support  the  fiat,  before  he  came  with 
a  petition  to  annul.]      The  Court  can  never  mean  to 
sanction  a  fiat  illegally  issued.    Mr.  Swanstan  was  then 
proceeding  to  read  an  affidavit  of  additional  facts,  which 
was  filed  on  the  2nd  June. 

Mr.  BetheUj  for  the  petitioning  creditor,  objected  to 
its  being  read,  as  the  affidavit  did  not  contain  any  finesh 
evidence  discovered  by  the  petitioner  since  the  former 
hearing,  but  was  for  the  purpose  of  making  out  an  en- 
tirely new  case,  on  facts  within  the  petitioner's  know- 
ledge on  the  former  occasion. 
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Mr.  Swanstan  contended,  that  there  was  a  distinction 
in  this  respect  between  a  rehearing,  and  an  appeal ;  and 
that,  though  in  the  latter  proceeding  fresh  evidence  was 
not  admissible,  yet  it  was  admissible  on  a  rehearing. 


349 


1838. 


Ex  parte 
Booker. 


Sir  John  Cross. — I  take  it,  that  the  former  petition 
was  dismissed,  because  the  assignee  had  not  had  an  op- 
portunity of  seeing,  whether  there  was  any  other  debt 
that  could  be  substituted  for  the  debt  of  the  petitioning 
creditor.  It  appears,  that  he  has  now  been  able  to  do 
so,  and  produces  his  evidence  on  that  head. 

Sir  George  Robe. — The  proper  mode  to  render  this 
affidavit  admissible,  would  be  to  file  a  supplemental  pe- 
tition, stating  the  grounds  of  the  application  for  a  re- 
hearing. 

Mr.  Swanstan,  and  Mr.  K.  Parker,  undertaking  to 
do  so,  the  affidavit  was  read.  It  was  omitted  to  be 
observed  on  the  former  occasion,  that  JSooher,  besides 
being  assignee,  was  a  creditor  of  the  bankrupt.  He 
was  therefore  fully  justified  in  applying  to  annul  an  il- 
legal fiat.  Then  with  regard  to  the  act  of  bankruptcy, 
which  was  alleged  to  be  a  departure  firom  the  dwelling- 
house  to  delay  his  creditors, — ^the  evidence  in  support  of 
it  was,  that  the  bankrupt  was  heard  to  say,  that  he  went 
away,  for  fear  of  being  arrested ;  but  the  evidence  now 
before  the  Court  shows,  that,  when  the  bankrupt  left 
his  house,  there  was  no  creditor  who  could  then  arrest 
him. 


Mr.  Flaiher,  for  the  other  assignee.    The  petitioner 
does  not  come  here  to  issue  another  fiat,  but  to  with- 
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1838.  draw  the  fund  entirely  from  the  jurisdiction  of  the 
Ex  pirte  Court.  The  petitioner  attempted  to  prove  his  debt,  but 
Booker.      \^  ^^  rejected  by  the  Commissioner. 

Mr.  JBethellf  for  the  petitioning  creditor.  The  peti- 
tioner, for  no  other  reason  than  because  he  is  disap- 
pointed in  proving  his  debt,  and  has  not  the  manage- 
ment of  the  proceedings,  now  applies  to  this  Court  to 
annul  the  fiat.  He  is  not  a  creditor,  for  his  proof  has 
been  rejected;  he  makes  this  application  against  the 
wish  of  his  co-assignee,  and  without  any  instigation 
from  any  of  the  creditors.  The  petitioning  creditor 
offers  to  give  the  petitioner  any  indemnity  that  the 
Court  may  think  proper,  to  protect  him  from  all  liability 
in  working  the  fiat ;  the  vaUdity  of  which  is  not  im- 
peached by  any  person  whatever  having  an  interest  in 
the  question.  A  Court  of  Equity,  when  a  trustee  applies 
to  it  for  protection,  says,  you  may  relinquish  your  trust, 
or  take  an  indemnity  firom  those  persons  whose  interests 
you  represent.  The  petitioner  here  is  a  mere  legal 
trustee,  with  a  bare  office  in  him ;  and  is  therefore  not 
competent  to  raise  the  question,  as  to  the  validity  of  this 
fiat,  even  supposing  there  was  no  sufficient  act  of 
bankruptcy,  or  good  petitioning  creditor's  debt.  The 
petitioner,  having  no  interest  himself,  comes  here  to  try 
the  validity  of  a  proceeding,  which  other  parties,  who 
are  interested,  are  desirous  to  uphold.  If,  in  Ex 
parte  Graves  (a),  where  Lord  Eldon  reluctantly  made 
the  Order,  an  application  such  as  this  had  been  made 
to  him,  he  would  never  have  sanctioned  it.  The  peti- 
tioner does  not  come  here  to  be  indemnified,  but  to  set 
aside,  as  a  trustee,  that  proceeding  in  which  the  cestui 
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que  trusts  alone  are  interested.    As  assignee,  it  is  true,        1838. 
he  has  a  right  to  petition  the  Court ;  but  only  for  his       j,^  ^^ 
own  protection.    Independently  of  the  objections  already       Booibr. 
urged,  the  affidavits  show  that  the  petitioner  has  ac- 
quiesced in  the  validity  of  the  fiat ;  for  it  appears,  that 
long  after  he  was  appointed  assignee,  he  desired  the 
other  assignee  to  do  certain  acts,  which,  he  must  have 
well  known,  could  not  be  done,  if  the  fiat  was  invalid. 

Mr.  Swanston,  in  reply.  It  was  not  because  the  peti- 
tioner's debt  was  rejected  by  the  Commissioner,  that  he 
now  seeks  to  annul  the  fiat ;  for  his  proof  was  rejected 
on  the  19th  January,  and  he  was  afterwards  chosen  as- 
signee ;  and  it  was  not  till  four  days  after  the  choice,  that 
he  found  the  petitioning  creditor's  debt  was  invalid,  and 
suspected  the  act  of  bankruptcy  was  concocted ;  and  he 
then  gave  notice  to  the  petitioning  creditor,  that  he  meant 
to  dispute  the  fiat.  This  is  not  like  the  case  of  a  trustee  of 
a  private  trust.  The  fiat  stands  as  illegal  before  the  Court 
— ^the  assignee  is  an  officer  of  the  Court — ^he  has  a  right, 
therefore,  to  come  and  inform  the  Court,  that  its  process  ' 
has  been  abused.  If  any  officer  of  the  Court,  before  an 
Order  is  carried  into  effect,  or  process  issued  upon  it, 
discovers  that  the  Order  has  been  improperly  obtained, 
or  the  process  wrongfully  issued,  is  he  not  justified  in 
stating  to  the  Court,  that  the  Order  is  invalid,  and  the 
process  issued  on  a  wrong  foundation  ?  But  the  peti- 
tioner is  something  more  than  a  mere  officer  of  the  Court 
— he  is  a  party  interested ;  for  he  swears  that  he  is  a 
creditor ;  which  is  not  disputed  by  the  other  side,  not- 
withstanding the  Commissioner  rejected  the  proof.  As 
to  the  indemnity  that  is  offered  to  the  petitioner,  it  is 
unjust,  that  the  bankrupt's  estate  should  be  mulcted,  to 
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1838.  support  this  illegal  fiat;  for  the  property,  out  of  which 
Ex  parte  ^^^  indemnity  is  to  come,  does  not  belong  to  the  other 
i^"ER,      assignee  who  proffers  the  indemnity,  but  to  Rawlins,  the 

bankrupt.    The  Court  ought  not  to  be  instrumental  in 

carrying  on  an  illegal  proceeding, 

Erskine,  C.  J. — Taking  it  as  a  position  always  recog- 
nized in  Courts  of  Bankruptcy,  that  the  annulling  a  fiat 
is  a  matter  entirely  in  the  discretion  of  the  Court,  yet 
in  all  cases  where  a  creditor  or  assignee  applies  to  the 
Court  to  supersede  a  fiat,  the  Court  is  in  the  habit,  inva^ 
riably,  of  calling  on  the  petitioning  creditor  to  support 
it.  But  here  the  petitioner  is  not  a  creditor,  for  the 
proof  of  his  debt  has  been  rejected  by  the  Commissioner, 
and  he  has  not  appealed  from  the  Commissioner's  deci- 
sion; we  are,  therefore,  not  bound  to  consider  this 
petition  as  the  petition  of  a  creditor,  but  merely  as  that 
of  an  assignee.  But  it  is  then  said,  that,  in  his  character 
of  assignee,  he  has  a  right  to  take  care  that  the  fiat  is 
not  illegal;  and  when  he  discovers  it  to  be  so,  he  is  jus- 
tified in  coming  to  this  Court  to  supersede  it.  But  here 
the  petitioner  accepts  the  office  of  assignee,  and  conti- 
nues to  work  the  fiat,  until  he  has  a  dispute  with  the 
other  assignee  as  to  the  appointment  of  the  solicitor,  and 
then  calls  on  the  petitioning  creditor  to  support  the  fiat 
In  the  present  case,  there  is  no  party  interested  in  the 
fiat,  who  makes  any  objection  to  it.  It  seems  to  me, 
that  the  Court  would  not  be  justified  in  annulling  a  fiat, 
on  such  an  application ;  and  that  the  petitioner  is  only 
entitled  to  be  relieved  from  his  office  of  assignee,  or  to 
be  indemnified,  if  he  chooses  to  continue  in  it  The 
Court  has  no  objection  to  consider  this  as  a  new  peti- 
tion ;  but,  taking  it  as  a  fresh  petition,  the  petitioner  has 
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no  right  to  call  on  the  other  assignee  to  support  the 
validity  of  this  fiat,  when  the  petitioner  himself  has  no 
interest  in  the  question. 


18^8. 


£x  parte 
Booker. 


Sir  John  Cross. — This  case  appears  to  me  to  involve 
a  question  of  great  importance.  I  never  yet  heard,  that 
any  Court  of  JusUce  has  been  determined,  at  all  hazard, 
.  to  force  one  of  the  parties  to  its  process  to  carry  on  an 
illegal  proceeding.  The  fiat  here  is  found  to  be  clearly 
invalid.  The  debt,  on  which  it  was  issued,  was  no  debt 
whatever  of  the  petitioning  creditor,  but  one  that  was 
due  to  the  Tuscan  Building  Company.  It  has  been 
objected,  that  the  petitioner,  who  seeks  to  annul  this 
fiat,  is  bound  to  substitute  another  debt.  I  am  not 
aware,  that  there  is  any  authority  for  that  position ;  at 
least,  I  can  find  no  authority  on  the  subject  in  the  books 
of  Reports.  But,  even  supposing  it  to  be  the  law,  that 
a  creditor  petitioning  to  supersede  is  bound  to  substitute 
another  debt,  does  any  one  pretend,  in  this  case,  that  it 
is  possible  to  do  so?  Is  there  any  debt  due  to  any  cre- 
ditor, which  has  been  incurred  not  anterior  to  the  debt 
on  which  this  fiat  was  sued  out?  It  appears  to  me,  that 
there  was  a  confederacy  between  the  Unwins  and  the 
bankrupt  to  support  a  firaudulent  fiat.  And  if  there  is 
any  reason  to  think,  that  the  other  assignee  was  collud- 
ing with  the  Uhwins  for  that  purpose,  what  right  have 
we  to  say,  that  the  petitioner  shall  be  compelled  to  go 
on  working  this  fiat,  on  being  indemnified  by  the  other 
assignee  ?  Was  it  not  right,  tliat  the  petitioner  should 
look  into  the  fraudulent  proceedings  between  the  Unwins 
and  the  bankrupt  ?  I  think  it  is  perfectly  competent  to 
the  assignee  to  make  this  application,  now  he  has  found 
out  that  the  fiat  is  invalid.     The  case  of  Ex  parte 


Ex  parte 

BOOKXB. 


354  CASES  IN  BANKRUPTCY. 

1838.  Graves  (a\  before  Lord  Eldon,  was  not  the  same  as 
this.  When  that  case  was  first  heard  before  the  Vice- 
Chancellor^  he  considered  that  the  assignees  were  estop- 
ped from  applying  to  supersede  a  commission.  So  far, 
indeed,  the  two  cases  are  parallel.  But  when  it  came 
on  before  Lord  Eldorty  he  said^  *^  If  the  Vice-chancellor 
was  wrong  in  his  decision,  the  blame  ought  to  attach 
upon  me ;  for,  in  the  conversation  to  which  his  Honor 
alluded,  I  certainly  intimated  an  opinion,  that  assignees 
could  not  present  such  a  petition.  I  was  satisfied,  how- 
ever, that  I  stated  the  rule  too  broadly."  Now  what  do 
I  say  here  ?  Merely,  that  an  assignee  is  not  estopped 
from  applying  to  annul  a  fraudulent  fiat,  he  being  him- 
self in.  no  way  implicated  in  the  fi'aud.  In  any  judicial 
proceeding  brought  by  the  assignees  for  the  recovery  of 
the  bankrupt's  property,  there  must  be  strict  proof  given 
of  the  commission  of  an  act  of  bankruptcy,  and  of  a  valid 
petitioning  creditor's  debt.  No  property  can  be  reco- 
vered for  the  benefit  of  the  bankrupt's  creditors,  unless 
those  requisites  are  satisfactorily  proved.  Then,  are  we 
to  desire  the  creditors  to  go  on  with  the  working  of  this 
illegal  fiat,  until  the  evil  is  past  remedy?  I  deny  that 
the  assignee  is  bound,  at  all  events,  to  support  the  fiat. 
His  first  duty  is  to  satisfy  himself  of  the  validity  of  the  fiat ; 
and  if  he  discovers  that  it  cannot  be  sustained,  his  duty 
is  then  to  come  to  this  Court  for  advice  and  assistance. 
It  would  be  not  so  much  the  denial  of  justice,  as  the 
furtherance  of  injustice,  for  this  Court  to  compel  an  as- 
signee  to  work  a  fiat,  of  the  invalidity  of  which  there  is 
not  a  shadow  of  doubt.  It  is  said,  however,  that  all 
the  parties  interested  in  this  matter,  that  is,  all  the  cre- 
ditors, are  desirous  to  support  the  present  fiat.    But 
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there  is  no  evidence  of  that  before  the  Court.     We  are        1838. 
bound  to  say,  I  apprehend,  which  of  these  two  assignees       ^ 
is  in  the  right — the  one  who  seeks  to  annul  an  illegal       Bookeb. 
fiat;  or  the  other,  who,  with  the  knowledge  of  its  inva- 
lidity, tries  so  anxiously  to  uphold  it.     It  is  then  con- 
tended by  the  respondents,  that  the  petitioner,  if  he  be 
dissatisfied  with  the  fiat,  may  resign  his  office  of  as- 
signee.    But  I  do  not  know,  that  we  are  called  on  to 
require  him  to  resign.     He  is  a  trustee  for  all  the  cre- 
ditors; and  any  creditor  is  grievously  injured  by  the  con- 
tinuance of  this  fiat.     If  he  has  no  wish  to  resign,  there- 
fore, or  has  not  committed  any  default,  I  do  not  think 
we  can  compel  him  to  resign.     If  I  had  been  his  counsel, 
I  should  certainly  have  said  to  him,  *'  Go  to  the  Court 
of  Review,  and  inform  them  of  this  illegal  fiat,  and  they 
will  immediately  order  it  to  be  annulled.'^     I  have  gone 
somewhat  at  large  into  the  circumstances  of  this  case, 
because  I  have  the  misfortune  to  differ  with  my  learned 
colleagues ;  and  what  passes  now  may  be  drawn  into  a 
precedent  hereafter.     I  am  of  opinion^  that  when  a  fiat 
is  discovered  to  be  clearly  invalid,  for  want  of  a  good 
petitioning  creditor's  debt,  it  is  no  part  of  the  duty  of  an 
assignee,  before  he  applies  to  annul  it,  to  look  out  for 
another  creditor,  to  substitute  a  debt ;  but  that  we  are 
bound  to  annul  a  fiat,  when  we  are  satisfied  it  is  invalid. 

Sir  George  Rose. — I  think  it  would  be  doing  an 
injustice  to  the  creditors,  looking  at  all  the  circum- 
stances of  this  case,  to  annul  the  fiat.  When  an  ap- 
plication is  made  to  this  Court  to  supersede  a  fiat,  we 
must  be  actuated  by  the  conduct  and  character  of  the 
party  who  makes  the  application.  Now,  what  is  the 
character  of  this  petitioner.     He  is  merely  a  trustee. 
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1838.        without  any  interest  in  the  trust  property ;  for  when  he 
Ex  parte      claimed  to  prove  a  debt  under  the  fiat,  his  proof  was  re- 
B<x"»-      jected  by  the  Conunissioner ;  and  he  has  not  appealed 
from  that  decision.    It  therefore  appears  to  me,  that  we 
are  not  bound  to  supersede  a  fiat,  on  the  application  of 
an  assignee  not  interested  in  the  bankrupt's  property, 
against  the  wish  of  the  other  assignee.    The  allegations 
in  this  petition  for  re-hearing  do  not  state  fairly,  what  the 
Order  of  the  Court  was,  upon  the  former  hearing.    It  is 
stated,   that  the  Court  dismissed  the  former  petition, 
with  costs ;  but  the  Court  ofiered  an  alternative  to  the 
petitioner,  either  to  be  discharged  from  the  o£Sce  of  as- 
signee, or  to  have  the  petition  dismissed ;  and  the  pe- 
titioner preferred  the  latter.     That  Order  was  made,  to 
protect  the  parties  interested  in  the  bankrupt's  property 
from  having  a  fund  withdrawn,  which  ought  to  be  di- 
vided amongst  the  bankrupt's  creditors.     Much  has  been 
said  of  the  right  of  an  assignee  to  apply  to  this  Court,  to 
supersede  an  invalid  fiat.     But  I  say,  it  is  the  duty  of 
an  assignee  to  come  at  the  earliest  time,  to  tell  the  Court 
of  the  invalidity  of  a  fiat.     Here,  the  fiat  was  issued  in 
November,  and  the  assignee,  after  being  a  party  to  va* 
rious  proceedings  under  it,  does  not  make  any  complaint 
of  its  invalidity  till  the  9th  of  February,  which  was  after 
the  bankrupt  had  passed  his  last  examination.     I  have 
always  considered  it  to  be  a  decisive  answer  to  an  appli- 
cation by  an  assignee  to  supersede  a  commission,  on  the 
ground  of  its  invalidity,  if  the  petitioning  creditor  will 
say  to  him,  ^^  I  will  indemnify  you ;  or,  if  you  think  you 
cannot  execute  the  trusts  safely,  you  shall  be  allowed  to 
retire  from  the  office  of  assignee."    The  creditors  will 
be  benefited,  and  the  bankrupt  will  be  benefited,  by  the 
upholding  of  this  fiat;  and  although  there  may  be  a 
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difficulty  as  to  bringing  actions^  yet  the  bankrupt  may  18S8. 
concur  with  the  assignees,  and  the  action  be  brought  in  ^^  parte 
his  name,  if  proof  cannot  be  adduced  of  a  good  pe- 
titioning creditor's  debt.  It  ought  to  be  perfectly  well 
known,  that  in  all  cases  of  this  description  a  super- 
sedeas is  considered  by  the  Court,  not  as  a  matter  of 
adverse  litigation  between  two  parties,  but  as  a  proceed- 
ing connected  with  the  administration  of  the  bankrupt's 
estate.  If  the  petitioner  cannot  get  a  substituted  debt 
to  support  the  present  fiat,  the  next  question  is,  whether, 
in  case  we  direct  a  supersedeas,  he  is  not  bound  to  issue 
a  new  fiat.  But  then  the  petitioner  does  not  appear  to 
have  a  proveable  debt  to  support  a  fiat.  The  Court  has 
to  steer  between  two  difficulties.  It  has,  therefore,  to 
support  the  present  fiat,  if  it  can,  for  the  benefit  of  the 
bankrupt,  as  well  as  for  the  benefit  of  the  creditors  who 
are  desirous  of  availing  themselves  of  it. 

Sir  John  Cross. — A  point  has  been  alluded  to,  as  to 
the  lapse  of  time  that  occurred  before  this  petitioner  ap- 
plied to  annul  the  fiat.  I  have  not  much  considered 
that  point,  as  my  attention  was  not  called  to  it  by  the 
arguments  of  counsel ;  but  the  alleged  delay  appears  to 
have  been  satisfactorily  accounted  for,  as  the  petitioner 
says  he  did  not  know  of  the  defects  of  the  fiat  until  he 
was  appointed  assignee ;  and  shortiy  afterwards  he  pre- 
sented  this  petition. 

Erskine,  C.  J. — My  judgment  does  not  proceed  upon 
the  question,  whether  there  is,  or  is  not,  a  good  petition- 
ing creditor's  debt,  or  a  valid  act  of  bankruptcy,  to  sup- 
port this  fiat ;  but  that  the  petitioner,  under  all  the  cir- 
cumstances, had  no  right  to  call  on  us  to  annul.    I 
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1838. 


£x  parte 
Booker. 


thought  the  preliminary  objection  was  sufficient;  and 

that  the  petitioner  was  not  in  a  situation  to  raise  the 

question,  as  to  the  validity,  or  invalidity,  of  the  petition* 

ing  creditor's  debt. 

Petition  dismissed,  with  costs. 


Ex  parte  Thomas  Bate  and  William  Robins. — In  the 
matter  of  John  Bishton,  William  John  Jsllicose, 

Gra^^ilnn  EdWARD  KeMPSON,  and  WiLLIAM  CaLLVM. 

tiallf 

July  11,  1838.    r^ 

The  baakropts  1  HIS  was  a  petition  to  prove  a  debt  against  the  se- 

sevwa"i  promU-  Pirate  estate  of  the  bankrupt  Jetticose,  under  the  follow- 

SXt  ing  circumstances : 

roade"b''Xtr  ^^^  petitioners  were  bankers  at  Stourbridge,  in  Wor- 

bankere;  and  cestershire;  and  the  bankrupts  carried  on  business  in 

when  tliey  were  *^ 

indebted  to  the   copartnership,  at  Bilston,  in  Staffordshire,  under  the 

bankers  in 

1957/.,  one  of     name  and  firm  of  "  The  Caponfield  Iron  Company.** 

the  bankrupts 

mortgaged  cer-  On  the  9th  August  1834,  the  bankrupts  opened  a  bank- 
tain  property  to    ,  t  i      i  .  .  i  i  i« 

them  to  secure  mg  account  With  the  petitioners,  on  the  understanding 
aiUuc™further  that  the  petitioners  would  pay  and  advance  no  monies  on 
b€*advan"ed/to  account  of  the  bankrupts,  unless  the  amount  was  secured 
30Mr.>crud.  ^y  ^^^  P^^^  ^^  several  liability  of  the  bankrupts.  In 
on967r"^A^™  pursuance  of  this  arrangement,  the  bankrupts  delivered 
the  time  of  the   to  the  petitioners  a  promissory  note  in  the  following 

amount  of  the 
debt  due  to  the 
bankers  was 
4365/.,  of  which 
sum  they  re- 
alized the  3000/. 
under  the  mort- 
gage : — Held 
{Enkine,  C.  J. 
dissent),  that 
the  mortgage 
deed  did  not 
operate  as  a 
merger  of  the 
promissory 
note,  and  that 
the  bankers 
could  prove  on  the  note,  for  the  balance  of  their  debt. 


form: 

"  Caponfield  Iron  Works,  August  9th,  1834. 

"  On  demand  we  jointly  and  severally  promise  to  pay 

Messrs.  Bate  &  Robins,  or  order,  the  sum  of  2000/., 

value  received. 

^'  John  Bishton^ 

William  John  JeUico$e^ 


Edward  Kempson, 
William  Ckdlum:' 
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Between  the  9th  August  and  ^th  September  1834,       1838. 
the  petitioners  paid  and  advanced,  on  account  of  the      ^^  p^^ 
bankrupts,  various  sums  of  money,  and  also  discounted    and^oJhcr 
for  them  various  bills  of  exchange  and  promissory  notes; 
and  on  the  29th  September,  the  bankrupts  were  indebted 
to  the  petitioners,  on  account  of  these  transactions,  in  a 
balance  of  SOOO/. 

By  an  indenture,  dated  the  ^th  September  1834,  and 
made  between  Edward  Kempsan  of  the  first  part,  the 
said  Edward  Kempson,  John  BUhton^  William  John 
JeUicose,  and  William  Galium,  of  the  second  part,  and 
the  petitioners  of  the  third  part,  Edward  Kempson  co- 
venanted to  surrender  to  the  petitioners  certain  copyhold 
property  to  the  use  of  the  petitioners,  their  heirs  and 
assigns,  subject  to  a  proviso  for  making  void  the  said  in- 
denture, if  the  bankrupts  should,  in  manner  therein  men- 
tioned, pay  to  the  petitioners  the  sum  of  1957(.  7s.  8d., 
together  with  interest  at  the  rate  of  BL  per  cent  per 
annum,  and  all  such  finrther  sums  as  were  then  due  from 
the  bankrupts  to  the  petitioners,  with  such  interest  as 
aforesaid;  and  also  should  provide  cash  for,  and  pay  all 
bills,  notes,  and  drafts,  which  the  petitioners  respectively 
had  already  accepted,  indorsed,  or  drawn,  or  which  they, 
or  the  survivor  of  them,  or  other  the  persons  for  the 
time  being  constituting  the  firm  of  the  said  banking- 
house,  should  thereafter  accept,  indorse,  or  draw,  for  or 
in  favour  of,  or  at  the  request,  or  by  the  order,  or  on  ac- 
count of  the  bankrupts,  as  they  should  become  due  and 
payable ;  and  also  should  thereafter  pay  unto  the  pe- 
titioners, or  the  survivor  of  them,  or  the  banking  firm 
for  the  time  being,  all  such  further  sums,  over  and  above 
the  said  principal  sum  of  1957Z.  7s.  Sd.,  as  they  or 
either  of  them  should  pay,  advance,  lay  out,  or  expend, 

BBg 
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1838.        for,  on  account,  or  by  the  order,  or  at  the  request  of  the 
ET^e       ^^^  bankrupts,  or  any  of  them,  or  which  the  petitioners. 

Bats        or  the  Other  persons  constitutini?  the  firm  of  the  said 
and  another.  '^  ^ 

banking-house,  should  be  called  upon  or  be  liable  to 
pay  by  reason  of  the  acceptance  or  indorsement  of  any 
bills,  notes,  or  drafts  already  drawn  or  made,  or  to  be 
drawn  or  made,  by  the  bankrupts,  or  any  of  them,  upon, 
or  made  payable  by  or  at  the  banking-house,  or  at  any 
other  person's  house  or  place  whatsoever,  which  the 
bankrupts,  or  any  of  them,  whether  upon  their  own  proper 
account,  or  jointly  with  any  other  person  or  persons, 
should  by  any  means  become  indebted  to  the  petitioners, 
or  the  banking  firm  for  the  time  being;  and  all  such 
costs,  charges,  and  expenses,  as  they,  or  any  of  them, 
should  pay  or  expend,  sufier,  sustain,  or  be  put  unto 
for  or  on  account  of  any  such  negociation,  advance, 
loans,  payments,  acceptances,  or  indorsements,  as  therein- 
before mentioned,  or  in  anywise  howsoever;  together 
with  interest  for  such  sums,  at  the  rate  of  5/.  per  cent, 
per  annum,  with  commission,  and  other  usual  banker's 
charges.  And  the  bankrupts  thereby  jointly  and  se- 
verally covenanted  for  the  payment  of  the  said  sum  of 
1957/.  ^s.  8cf.,  with  interest  after  the  rate  of  5/.  per  cent, 
per  annum,  and  also  such  further  and  other  sums  as 
before  mentioned,  with  interest  thereon,  commission,  and 
other  usual  banker's  charges.  There  was  also  contained 
a  proviso  in  the  indenture,  that  the  same  should  not  at 
any  time  be  a  security  for  any  greater  principal  sum,  in* 
eluding  the  said  principal  sum  of  1957/.  7«.  8d.^  than 
the  sum  of  3000/. 

The  petitioners  alleged,  that  this  indenture  was  in- 
tended and  understood  to  be  not  in  any  way  a  substitute 
for,  or  in  lieu  of,  the  said  joint  and  several  promissory 
note  for  SOOO/.,  but  an  additional  security  for  the  sum 
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then  actually  due  from  the  bankrupts  to  the  petitioners^ 
or  which  should  thereafter  become  due  as  therein  men- 
tioned: that  no  application  was  made  at  the  time  of  the 
execution  of  the  indenture,  nor  at  any  time  since,  to  the 
petitioners,  for  the  delivery  up  of  the  promissory  note ; 
and  that  the  petitioners,  on  the  faith  of  such  note  being 
an  existing  security,  in  addition  to  the  mortgage,  made 
larger  advances  to  and  on  account  of  the  bankrupts, 
than  they  would  otherwise  have  done ;  and  that,  except 
on  the  faith  of  the  existing  security  of  the  promissory 
note,  they  would  not  have  paid  or  advanced,  to  or  on 
account  of  the  bankrupts,  more  than  the  sum  of  S0002. 

On  the  S8th  April  1835,  the  fiat  issued,  when  the 
bankrupts  were  indebted  to  the  petitioners  in  the  sum  of 
4365/.  3s^  7 J.,  for  principal  money  and  interest,  including 
the  sum  of  1957/.  7«.  8d. 

On  the  29th  April  1836,  the  petitioners  obtained  an 
order  for  a  sale  of  the  above-mentioned  copyhold  pro- 
perty, and  for  an  account;  and  that  the  petitioners  might 
respectively  be  at  liberty  to  bid  at  the  sale,  and  that  the 
proceeds  of  the  sale  should,  after  satisfying  the  expenses, 
be  applied  in  paying  what  should  be  found  due  to  the 
petitioners  on  the  said  security,  not  exceeding  the  prin- 
cipal sum  of  30002.,  and  the  interest  due  thereon,  and 
that  the  surplus,  if  any,  should  be  paid  over  to  the  said 
assignees ;  and  that  the  petitioners  should  be  at  liberty 
to  prove,  for  any  deficiency,  against  the  separate  estates 
of  the  bankrupts. 

The  sale  took  place  on  the  S4th  day  of  June  1836, 
when  the  petitioner,  WUUam  Robins,  became  the  pur- 
chaser at  the  sum  of  35002. 

On  the  31st  March  1838,  a  dividend  on  the  separate 
estate  of  William  John  Jdlicose  having  been  previously 
advertised  to  be  then  made,  the  petitioner,  William 


1838. 


£x  parte 

Batx 

tod  another. 
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1838.        Robins,  tendered  a  proof  against  the  separate  estate  of 
£x  parte      J^UicoBe  on  the  said  promissory  note  for  the  sum  of 
aaiU^^Ui       11^1^  1^*  ^d»,  being  the  balance  then  due  to  the  pe- 
titioners from  the  bankrupts ;  when  the  Commissioners 
rc;|ected  the  proof,  but  admitted  a  claim  for  the  amount 

Mr.  SwanstariM  in  support  of  the  petition.  The  ques- 
tion in  this  case  is,  whether  the  deed  of  the  S9th  Sep- 
tember 1834  operates  as  a  merger  of  the  promissory 
note  for  20002.  [Sur  George  Rose  cited  Ex  parte  Lad- 
broke  (a),  as  an  authority  in  favour  of  the  petition.]  It 
is  submitted,  that  the  deed  and  the  note  were  concurrent 
securities.  At  the  time  the  deed  was  executed  to  secure 
advances  by  the  bank,  to  the  amount  of  30002.,  there 
was  only  1957/.  due  on  the  promissory  note  for  2000Z. 
The  petitioners  have  sworn  that  the  deed  was  not  meant 
to  interfere  with  the  promissory  note,  but  that  the  note 
was  to  be  held  as  an  additional  security.  The  deed  was 
a  security  to  the  extent  of  3000/.,  which  sum  the  pe- 
titioners have  deducted  from  the  amount  of  their  debt, 
and  they  come  now  to  prove  on  the  note  for  the  balance 
due  to  them. 

Mr.  JBethell,  and  Mr.  Faher,  appeared  for  the  re- 
spondents. 

Erbkine,  C.  J. — The  question  raised  on  this  petition 
does  not  depend  on  any  fact,  that  could  have  been  stated 
on  the  other  side;  otherwise,  I  should  have  deferred 
pronouncing  my  judgment  Our  decision  in  this  case 
must  turn  entirely  on  the  facts  stated  in  the  petition ; 
though  I  cannot  deny,  that  the  circumstances  in  £x 
parte  Ladbrohs  go  to  the  full  extent  of  the  prayer  of  this 


CASES  IN  BANKRUPTCY.  363 

petition.  The  petitioners  here,  however,  admit  that  the  1838. 
debt  (to  secure  which  the  deed  was  executed)  was  the  ^  ^^ 
same  debt,  for  which  the  promissory  note  was  given ;  for  ^^^  r 
the  only  debt  due  on  the  S9th  September  1834,  when 
the  deed  was  entered  into,  was  the  sum  of  1957Z.,  which 
was  less  than  the  amount  of  the  promissory  note.  Then, 
the  bankrupts,  by  the  deed,  expressly  covenant  for  the 
payment  of  this  sum  of  19572.,  and  also  ''  all  such 
further  sums,  over  and  above  the  said  principal  sum  of 
1957/.**  as  the  bankers  should  afterwards  pay  or  ad- 
vance for  the  bankrupts.  The  covenant  is  to  pay  the 
debt  then  due^  and  all  such  further  sums  as  might  be 
due.  It  appears  to  me,  therefore,  that  the  deed  was 
meant  to  cover  the  identical  debt  then  due  on  the  pro- 
missory note.  If  so,  the  security  of  the  promissory 
note  would  be  merged  in  the  higher  security  of  the  deed. 
I  am  reluctant  to  set  my  opinion  against  that  of  the 
learned  Judge,  who  decided  the  case  of  £x  parte  Lad- 
broke,  and  should  wish  for  the  opinion  of  that  tribunal, 
to  which  the  law  gives  an  appeal  from  this  Court ;  and 
I  have  still  more  reason  to  be  difSdent  of  my  own  opi- 
nion upon  this  question,  as  it  is  not  supported  by  those 
of  my  learned  colleagues. 

Sir  John  Cross. — It  appears  to  me,  in  point  of  fact, 
that  the  case  stands  thus :  The  bankrupts  apply  to  the 
petitioners  to  open  an  account  with  their  banking-house. 
The  bankers  say,  that  they  would  advance  them  no 
money,  except  on  their  joint  and  several  security.  It 
is  very  material  to  keep  this  declaration  in  view,  in  order 
to  come  to  a  right  conclusion  on  the  case.  A  joint 
and  several  promissory  note  for  2000/.  is  then  given  by 
the  bankrupts  to  the  bankers,  who  make  advances  nearly 
to  that  amount.    The  bankers  then  sayi  we  want  some 
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1888.  additional  security  for  any  further  advances.  They  could 
£z  parte  ^^^  mean  to  give  up  the  note.  If  the  note  was  intended 
and  Mother.  ^  ^  given  up,  why  not  cancel  it  ?  Instead  of  this,  the 
note  is  permitted  to  remain  in  the  hands  of  the  bankers* 
after  the  additional  security  is  given.  It  appears  to  me 
therefore  manifest,  that  the  note  was  intended  to  con- 
tinue as  a  security  to  the  bankers,  independently  of  the 
mortgage.  If  so,  the  note  remained  in  their  hands  as 
an  available  security ;  and  the  bankers  can  prove  on  the 
note,  for  the  balance  of  their  debt  remaining  due  to  them 
and  unsatisfied  by  the  money  received  under  the  mort- 
gage. 

Sir  George  Rose. — This  is  a  pure  question  of  law  ; 
and  my  opinion  proceeds  on  the  meaning  and  effect  of 
the  instruments  themselves,  abstractedly  considered. 
The  nature  of  the  transaction  between  these  parties 
appears  to  me  to  have  been  a  contract  of  indemnity,  to 
the  full  extent  of  the  two  sums  respectively  specified  in 
the  two  securities.  It  seems  to  have  been  intended  by 
them,  when  the  deed  was  entered  into,  that  the  existing 
promissory  note  should  operate  as  a  security  for  SOOO/., 
payable  on  demand,  and  that  the  deed  should  also  ope- 
rate as  a  security  to  the  amount  of  3000/.  The  con- 
tracts were  directed  to  specific  and  distinct  objects.  The 
case  of  Ex  parte  Ladbroke,  which  was  first  decided  by 
the  Vice  Chancellor,  and  afterwards  confirmed  by  Lord 
JSldon,  I  think,  ought  to  govern  our  decision  of  the 
present  case.  And  it  is  right,  that  it  should  be  men- 
tioned to  the  Commissioners,  that  our  opinion  proceeds 

on  that  case. 

Ordered,  as  prayed« 

Not9 : — This  case  came  afterwards  before  the  Court,  on  a  petition  for  re- 
hearing, on  the  19th  January  1839,  but  the  petition  was  dismissed,  with 
costs. 
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1838. 

Ex  parte  Whitmore  and  others. — In  the  matter  of 

Warwick  and  Claoett.  ^     ,  r    „  ,. 

Gray's  InnHall, 

1  illb  was  a  petition  of  assignees,  to  expunge  a  proof  upon  the  for- 
made  against  the  separate  estate  of  Warwick^  under  the  ncrehh,°betweea 
following  circumstances.  pTijUSl  to' A 

William  Sidney  Warwick,  one  of  the  bankrupts,  car-  ^'i||'drbted  for 
ried  on  business  as  a  merchant  in  London,  having  ex-  P^vio"*  *d- 

'  ®  vances,  to  "con- 

tensive  dealings  with  Jackson^  Riddle  &  Co.  of  New  Mderallcrediti, 

^  advices,  and  in* 

York,  and  also  with  Messrs.  Abraham  and  James  War-  stnictions  then 

in  force  from 

toick,  of  Virginia,  who  were  employed  by  W.  S,  Warwick  him  as  extend- 
to  make  large  purchases  of  tobacco  on  his  account.     On  firm,  and  to 
the  20th  June  1836,  W,  S.  Warwick,  the  bankrupt,  wrote  UnceMhafmay 
to  Jackson,  Riddle  k  Co.,  giving  a  credit  upon  them  in  ^j  from  him* to 
favour  of  ^.  &  J.  Warwick  for  100,000  dollars,  with  a  ^JthbTp^^ 
view  to  provide  payment  for  the  different  purchases  of  ^^^^^^* 
tobacco.    Jackson,  Riddle  &  Co.  agreed  to  open  this  draw  bills  on  FT. 

'  ®  ^  and  C,  on  ac- 

credit, and  wrote  to  A.  &  J.  Warwick  to  that  effect;  count  of  former 

dealings  with 

who  thereupon  drew  three  bills  of  exchange  upon  Jack-  ^.   The  bills 

are  not  paid 

son,  Riddle  &  Co.,  two  for  15,000  dollars  each,  and  one  when  doe,  and 
for  80,000  dollars,  which  Jackson,  Riddle  &  Co.  ac-  came  bankrupt. 
cepted  on  or  before  the  1st  September  1836;  when  they  Co.,after\his 
wrote  to  W.  S.  Warwick,  the  bankrupt,  to  apprise  him  ll^d^c?^  th^ 
of  such  acceptances,  and  informed  him,  that  when  these  ^j^^|J^^J**"• 
bills  were  due,  they  would  draw  bills  on  him  for  such  a  WiMt  the  se- 

'        ''  V}^^  estate  of 

sum  in  pounds  sterling,  as  at  the  price  of  the  day  would  i»^.,  bat  only 
yield  the  sum  paid  by  them,  together  with  their  commis-  estate  of  If.  and 
sion  and  charges. 

On  the  1st  October  1836,  W.  S.  Warwick  took  CU^ 
gett  into  partnership ;  which  fact  he  announced  in  a  letter 
of  that  date  to  Jackson,  Riddle  8c  Co.,  wherein  he  thus 
expressed  himself:  '^  I  beg  that  you  consider  all  credits^ 


366  CASES  IN  BANKRUPTCY. 

1838.       advices^  and  instructions  now  in  force  from  me,  as  ex- 

^P^      tending  to  the  firm  of  Warwick  and  Clagett.    They  will 

'   ^5"?*^*'     hereafter  address  you ;  and  upon  receipt  hereof,  you  will 

please  render  your  accounts  with  me,  transferring  any 
balances,  that  may  be  either  due  to  or  firom  me,  to  the 
new  firm.** 

On  the  6th  October  Warwick  and  Clagett  wrote  to 
Jackson,  Riddle  &  Co.  as  follows: — ^'  Mr.  Warwick  has 
requested  you  to  consider  all  advices,  credits,  or  instruc- 
tions in  force  firom  him  as  extended  to  us,  which  we  beg 
to  confirm;  and  we  take  this  opportunity  of  expressing 
our  hope  that  the  present  is  the  commencement  of  a  cor- 
respondence, that  will  continue  to  our  benefit  and  ad- 
vantage." 

On  the  3rd  November  1836,  Warwick  and  Clagett 
addressed  another  letter  to  Jackson^  Riddle  &  Co.  con- 
taining  the  following  passage: — "  We  have  now  to  ac- 
knowledge the  receipt  of  your  esteemed  favour  of  theSOth 
September,  transmitting  statement  to  Mr.  Warwick  to 
the  1st  October,  showing  a  balance  at  his  credit  on  that 
date  of  122,880  dollars,  which  has  been  examined  and 
found  correct.  We  enclose  you  Mr.  TT.'s  statement  of 
this  account;  showing  a  sterling  balance  due  to  him  in 
cash,  1st  October,  25,562/.  5s,  Gd.,  which  we  have  trans- 
ferred to  debit  of  new  joint  exchange  account  with  us, 
at  par,  113,610  dollars;  and  we  carry  (agreeably  to  your 
request)  the  balance  of  premium  and  interest  to  new 
premises.  We  regard  all  subsequent  operations  as  ap- 
plying to  the  new  firm,  and  have  passed  them  accord- 
ingly.'* 

On  the  15th  November  1836,  Jackson,  Riddle  8c  Co., 
wrote  to  Warwick  and  Clagett,  acknowledging  the  re- 
ceipt of  their  letters  of  the  1st  and  6th  October ;   in 
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which  they  added,  *'  We  shall  make  up  and  transfer  to 
your  new  firm  the  open  accounts  in  joint  exchange 
transactions,  but  hope  to  have  your  account  current, 
made  up  to  ours,  transmitted,  before  we  carry  the  old 
account  over  to  your  firm ;  but,  if  not  received,  we  will 
make  up  and  transmit  our  account  with  you  prior,  by 
the  next  packet." 

On  the  19th  November  1836,  Jackson^  Riddle  &  Co. 
paid  the  bill  drawn  by  A.  &  J.  Warwick  for  15,000  dol- 
lars; whereupon  Jackgan,  Riddie  8c  Co.  drew  two  bills 
upon  Warwick  and  Clagett,  amounting  together  to  3127/. 
1&.  3d.f  and  wrote  to  Warwick  and  Clagett,  requesting 
them  to  honour  the  two  bills  when  presented  to  them. 
On  the  20th  November,  1836,  Jackson,  Riddle  &  Co. 
paid  the  bill  drawn  on  them  by  A.  &  J.  Warwick  for 
20,000  dollars,  and  drew  on  Warwick  and  Clagett  for 
the  amount,  and  the  commission  at  the  current  ex- 
change. On  the  30th  November  1836,  Jackson^  Riddie 
&  Co.  paid  the  other  bill  drawn  by  A^  &  J.  Warwick 
for  15,000  dollars,  and  on  the  6th  December  drew  upon 
Warwick  and  Clagett  for  3114/*  lis.  5c2.,  being  the  pre- 
cise value  thereof  with  the  addition  of  1  per  cent,  com- 
mission, and  three  days'  interest 

On  the  7th  December  1886,  Jackgon,  Riddle  &  Co. 
wrote  to  Warwick  and  Clagett  a  letter  containing  a 
statement  of  their  account  with  A.k  J.  Warwick,  add- 
ing* '^  We  also  hand  enclosed  joint  account  current  with 
your,  W.  5.  Warwick ^  made  up  to  Ist  December,  ba- 
lance at  credit  of  same  as  cash,  Ist  instant,  1 1,825/.  8tf.  at 
par,  50,305  -^  dollars;  and  also  joint  premium  account 
current  connected  therewith,  showing  a  balance  at  cre- 
ditor of  same  40i7  -^^  dollars  cash,  1st  December, 
which  we  hope  will  prove  correct*    We  await  your  ac- 


1898. 


Ex  parte 
WnrmoRE 
and  others. 
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1838.  count  current^  made  up  with  interest,  to  same  period,  to 
£z  mrte  c^urry  the  balance  to  your  account.^ 
Il^'Sthe"  Shortly  after  the  date  of  this  last-mentioned  letter, 
Jackson,  Riddle  &  Co.  received  the  letter  of  Warwick 
and  Clagett  of  the  3rd  November  1836,  and  thereupon 
transferred  the  balance  due  from  them  to  fV.  S.  Warwick 
on  the  Ist  October  1836,  to  the  joint  account  of  War- 
wick and  Clagett. 

The  several  bills  drawn  by  Jackson^  Riddle  &  Co. 
upon  Warwick  and  Clagett  were  accepted  by  them  in 
their  partnership  name,  but  were  not  paid  when  due. 

On  the  ISth  May  1837,  a  fiat  was  issued  against  War- 
wick and  Clagett;  under  which  Jackson,  Riddle  &  Co. 
were  allowed  to  prove  for  10,410/.  against  the  separate 
estate  of  W.  S.  Warwick,  upon  giving  up  the  bills  ac* 
cepted  by  Warwick  and  Clagett. 

This  proof  the  assignees  now  prayed  might  be  ex- 
punged. 

In  support  of  the  petition,  it  was  sworn  by  a  confi- 
dential clerk  of  the  bankrupts,  that  when  the  partner- 
ship was  formed  between  Warwick  and  Clagett,  all  the 
goods  and  cash  of  W.  S.  Warwick,  and  the  credit  of 
^5,5522.  due  from  Jackson,  Riddle  &  Co.,  were  trans- 
ferred to  the  partnership  account  of  Warwick  and  CZo- 
gett;  that  the  debts  due  to  W.  S.  Warwick  were,  as  the 
same  were  collected,  paid  over  to  the  copartnership; 
and  all  consignments  and  remittances,  which  arrived 
subsequently  to  the  formation  of  the  partnership,  although 
made  to  W.  S.  Warwick  alone,  went  in  like  manner  to 
the  partnership;  that  all  the  bills  drawn  on  W.  S.  War- 
wick  were,  firom  thenceforth,  accepted  by  Warwick  and 
Clagett,  to  the  intent  that  the  same  might  be  paid  out  of 
the  partnership  funds;  and  that  all  the  funds  and  pro- 
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perty  of  Messrs.  A.  8c  J,  Warwick^  which  were  in  the       1838. 
hands  of  W.  S,  Warwick  at  the  formation  of  the  partner-      ^^  p„^ 
ship,  were  in  like  manner  transferred  to  the  account  of    ^4"JJ|J^" 
Wanoick  and  Clagett    It  also  appeared  by  other  evii* 
dence,  that  Jackson,  Hiddle  8c  Co.  continued  to  consign 
cargoes  of  tobacco  to  W.  S,  Warwick  alone,  but  that  the 
proceeds  went  to  the  partnership  account. 

Mr.  Swanston,  Mr.  Lee,  and  Mr.  Reynolds,  in  support 
of  the  petition.  The  question  is,  whether  Jackson, 
ItideUe  8c  Co.  have  a  right  to  prove  against  the  separate 
estate  of  Wanrick,  or  against  the  joint  estate  of  War* 
wick  and  Clagett.  The  Commissioner  allowed  the  proof 
against  the  separate  estate  of  Warwick  alone,  on  the 
ground  that  it  was  originally  his  debt,  and  that  the  right 
of  Jackson,  Riddle  &  Co.  to  proceed  separately  against 
him  was  never  discharged.  But  it  is  submitted,  that  this 
is  not  a  correct  view  of  the  case.  When  the  letter  of 
W.  S.  Wanoick  of  the  1st  of  October  (which  is  most 
material,  as  governing  the  whole  after-transaction) 
reached  Jackson,  Riddle  8c  Co.,  we  admit  that  they  were 
the  separate  creditors  of  Warwick;  but  when  they,  by 
their  own  letter  of  the  16th  November  1836,  agreed  to 
transfer  all  open  accounts  to  the  new  firm  of  Warwick 
and  Clagett,  they  were  bound  by  such  agreement;  and 
cannot  now  resort  to  the  separate  liability  of  Warwick 
alone.  In  Evans  v.  Drummond(a),  where  A.  and  B. 
gave  their  joint  acceptance  for  goods  furnished  on  their 
joint  credit,  and  after  a  dissolution  of  the  partnership 
between  them,  the  holder  and  vendor  took  the  separate 
bill  of  A.,  as  a  renewal  of  the  former  bill,  it  was  held 
that  B*  was  discharged.    [JBrskine,  C.  J.  All  the  autho- 

(a)  4  Eip.  89. 
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1838.  rities  go  to  this,  that  if  the  creditor  agrees  to  transfer 
Ex  parte  ^^^^  separate  account  to  the  joint  one,  then  the  joint  ac- 
and  othere!  count  is  substituted  for  the  former  separate  account. 
But  if  there  is  no  such  agreement^  then  the  joint  account 
is  only  an  additional  security  to  the  creditor.]  The  case 
of  Thompson  v.  Perciv(d(a)  is  another  authority  to  the 
same  effect;  where  it  was  held,  that  it  was  a  question 
for  the  jury,  whether  a  joint  creditor  of  A.  and  B. 
agreed  to  accept  B.  as  his  sole  debtor,  and  took  his  ac- 
ceptance in  satisfaction  of  the  debt  due  from  both. 
Now  in  this  case, — ^besides  the  agreement  of  Jackson^ 
Riddle  8c  Co.,  in  their  letter  of  the  15th  November  1836, 
to  transfer  Warwick*s  separate  account  to  the  joint  ac- 
count pf  Warwick  and  Clagett,  they  drew  bills  on  War- 
vdck  and  Clagett  for  the  amount  of  the  advances  made 
by  Ja^ksoUy  Riddle  8c  Co,  (by  Warwick's  order)  to  A. 
and  J.  Warwick.  Ex  parte  Nolte{b)  is  also  a  decision 
in  favour  of  the  petitioners. 

Mr.  Anderdon  appeared  on  behalf  of  a  large  separate 
creditor  of  Warwick. 

Mr.  Burge,  and  Mr.  J.  Russell,  contri. — The  bills 
drawn  by  Jackson^  Riddle  &  Co.  on  Warwick  and  CZa- 
gett^  not  having  been  paid  when  they  arrived  at  matu- 
rity, the  original  separate  liability  of  W.  S,  Warwick  re- 
vived; for  a  bill  of  exchange  is  no  satisfaction  of  a  debt, 
unless  the  bill  is  paid;  and  in  this  case  the  bills  were 
drawn  merely  as  a  mode  of  payment,  and  not  as  adopt- 
ing the  liability  of  the  new  firm,  to  the  exclusion  of  the 
individual  liability  of  Warwick,  It  appears  firom  the 
affidavits  filed  on  behalf  of  the  respondents,  that  after  the 

(a)  5  B.  &  Adol.  925.  (6)  2  Y.  &  J.  295. 


and  others. 
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partnership  was  formed  between  Wartoick  and  Clagett,        1838. 
Jackson,  Riddle  &  Co,  kept  the  account  of  their  ac-      ^T"^^ 

'  ^  Ex  parte 

ceptances  for  A.  and  J.  Wartoick  distinct  from  the  other  Whitiiorb 
account  with  Warwick  and  Clagett.  There  were,  in 
fact,  two  accounts  between  the  two  houses,  one  the  joint 
exchange  account,  and  the  other  a  separate  account  with 
Warwick;  the  former  account  was  the  only  one  trans- 
ferred to  the  new  partnership;  while  the  separate  ac« 
count,  which  included  the  sums  and  bills  on  which  this 
question  arises,  was  never  transferred.  The  cases  cited 
on  the  other  side  do  not  apply  to  this.  It  is  very  dif- 
ferent, where  the  joint  creditor  of  a  partnership  takes 
the  separate  security  of  an  individual  partner;  for  the 
inference  is  much  stronger  there,  that  the  creditor 
abandons  his  former  security,  than  in  the  present  case, 
in  which  the  creditor  takes  the  joint  undertaking  of  a 
partnership,  where  a  separate  debt  of  one  partner  pre- 
viously existed.  There  are  cases  much  stronger  than 
this,  in  favour  of  the  extinguishment  of  the  original 
debt,  where  Lord  Chancellors  have  said,  the  original 
debt  shall  not  be  extinguished.  Here,  the  separate 
estate  of  W.  S.  Wartoick  has  had  the  benefit  of  the  ad- 
vances made  to  A,  and  J.  Warwick,  and  now  they  want 
to  throw  the  burden  on  the  joint  estate.  If  bankruptcy 
had  not  occurred,  Jackson,  Riddle  &  Co.  would  clearly 
have  had  a  right  of  action  against  Warwick,  unless  the 
transfer  of  the  account  would  amount  to  accord  and  sa- 
tisfaction; and  it  is  difficult  to  conceive  what  satisfac- 
tion could  ensue  from  such  transfer  of  accounts,  when 
the  bills  drawn  on  Wartoick  and  Clagett  were  never 
paid. 

Mr.  Swanston,  in  reply,  was  stopped  by  the  Court. 
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1838.  Erskine,  C.  J. — The  Court  are  unanimously  of  opi« 

Ex  parte  '^^^"^  ^^^^  ^^'^  proof  ought  to  be  expunged.  I  take  it 
Illd'oth^"*  for  granted,  that  at  one  period  there  was  a  separate  debt 
due  from  Warwick  to  Jackson,  Riddle  &  Co.;  because, 
although  the  actual  pa3anent  of  the  money  by  JcLckion 
&  Co.  was  after  the  receipt  of  the  letter  of  Warwick 
and  Clagett  of  the  6th  October,  yet  it  was  paid  on  ac- 
count of  bills  accepted  by  Jackson  &  Co.,  in  pursuance 
of  WarwicK^  letter  of  the  29th  June  1836;  the  circum- 
stances, therefore,  of  the  payment  being  after  the  receipt 
of  the  letter  of  the  6tb  October,  does  not  seem  to  be 
material.  The  debt  then,  being  originally  the  separate 
debt  of  Wcarwick,  would  no  doubt  continue  a  separate 
debt,  unless  there  was  some  express  or  implied  agree- 
ment between  the  parties  to  exonerate  Warwick  as  a  se- 
parate debtor,  and  substitute  the  firm  of  Warwick  and 
Clagett.  I  perfectly  agree  with  the  counsel  for  the  re- 
spondents, that  the  mere  circumstance  of  the  bill  being 
accepted  by  Warwick  and  Clagett  would  not,  of  itself, 
be  an  extinguishment  of  the  former  debt;  but  then  the 
fact  of  Jackson,  Riddle  8c  Co.  drawing  bills  on  the  part- 
nership, coupled  with  the  other  circumstances  of  the 
case,  does  furnish  evidence  of  an  agreement  on  their 
part  to  substitute  Warwick  and  Clagett  as  their  debtors, 
instead  of  Warwick  alone.  Upon  entering  into  partner- 
ship, Warwick  and  Clagett,  in  their  several  letters  of  the 
1  St  and  6th  October,  requested  Jackson,  Riddle  &  Co. 
to  consider  all  credits,  advices,  and  instructions  then 
in  force  from  Warwick,  as  extending  to  the  firm  of 
Wanoick  and  Clagett.  I  cannot  entertain  a  doubt  but 
that  the  proposal  meant  by  those  letters  was,  to  transfer 
all  accounts  then  depending  between  Warwick,  and 
Jackson  &  Co.,  to  the  joint  account  of  Warwick  and 
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Clagett.  Jackson  &  Co.  might  not  have  agreed  to  this  1838. 
proposal,  or  might  have  agreed  only  in  part.  But  what  e*^''^ 
do  they  do?     They  write  the  letter  of  the  15th  Novem-     Whitmore 

and  others. 

ber  in  answer,  saying,  "  we  shall  make  up  and  transfer 
to  your  new  firm  the  open  accounts  in  joint  exchange 
transactions,  but   hope  to  have  your  account  current 
made  up  to  our*s  transmitted,  before  we  carry  the  old  ac- 
count over  to  your  firm."    It  has  been  contended,  that 
by  the  specific  mention  of  ''  accounts  in  joint  exchange 
transactions,'*  Jackson  &  Co.  excluded  other  accounts. 
But  if  such  had  been  their  intention,  would  it  not  have 
been  expressed?    If,  indeed,  there  had  been  another  ac- 
count besides  the  joint  exchange  account  in  the  books 
of  Warwick^  and  Jackson  8c  Co.  had  then  specified  the 
joint  exchange  account,  there  might  have  been  some 
weight  in  the  argument.    But  there  is  no  evidence  that 
such  an  account  was  existing.     If  the  facts  of  the  case 
had  stopped  here,  I  should  say  that  there  was  strong 
ground  for  inferring,  that  the  proposal,  as  well  as  the  ac- 
ceptance of  it,  was  intended  to  apply  to  all  accounts 
between  the  parties.     But  the  subsequent  conduct  of 
Jackson,  Riddle  8&  Co.  affords  stronger  ground  for  this 
conclusion ;  for,  instead  of  drawing  on  W.  S,  Warwick 
alone,  for  the  amount  of  their  advances  to  A.  &  J.  War- 
wick, in  pursuance  of  the  original  instructions  firom  TT. 
S.  Warwick,  thay  drew  on  the  new  firm  of  fVarunck 
and  Clagett.    This  appears  to  me  satisfactory  evidence 
of  their  adoption  of  the  proposal  made  by  Warwick,  to 
transfer  all  accounts  to  the  new  firm.    Sufficient  reasons 
also  might  be  adduced,  to  lead  to  the  conclusion,  that 
Warwick  would  not  have  proposed  any  partial  arrange- 
ment as  to  the  transfer  of  accounts,  but  that  the  transfer 
should  extend  to  all.     For  instance,  a  balance  was  due 

VOL.  III.  c  c 


and  others* 
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1838.       from  Jackson  &  Co.  to  Warwick^  on  other  transactions. 
^f'^'^^       Would  he  then  have  proposed;  or  have  consented,  that 

£x  parte 

WniTMons     all  balances  due  to  him  should  be  transferred  to  the 
credit  of  the  new  firm,  and  that  all  his  separate  liabili- 
ties should  continue  ?  It  was  but  just  and  reasonable,  that 
he  should  have  the  right  to  set  off  one  balance  against 
another.     It  is  then  urged,  that  though  the  credit  might 
appear  to  have  been  transferred  to  Warwick  and  Clagett, 
yet  that  the  dealings  were  confined  to  Warmck  alone, 
and  that  Warwick  and  Clagett  debited  Wartrick  sepa- 
rately with  the  amount  of  these  bills.    But  why  did  they 
do  so?    Clagett  could  derive  no  benefit  firom  the  former 
transactions  between  Jackson  ta  Co.,  and  Warwick,  re- 
lating to  the  purchase  of  tobacco;  and  therefore,  as 
between  themselves,  Warwick  was  liable  to  Clctgett  for 
the  amount  of  the  bills  accepted  by  them  to  reimburse 
Jackson  &  Co.  the  funds,  which  they  had  advanced  to 
enable  il.  ScJ.  Warwick  to  make  such  purchases.     But 
that  was  a  matter  solely  between  W.  S.  Warwick  and  his 
partner  Clagett.    It  appears  to  me,  therefore,  that  the 
arrangement  between  the  parties  amounted  to  an  agree- 
ment to  substitute  the  joint  liability  of  Warwick  and 
Clagett^  for  the  separate  liability  of  Warwick;  and  that 
Jackson,  Riddle  &  Co.  have  consequently  no  right  of 
proof  against  the  separate  estate  of  Wartoiek, 

Sir  John  Cross. — This  is  not  a  question  of  law,  or 
equity,  but  a  pure  question  of  fact :  viz. — ^whether  it  was 
intended  and  agreed  between  these  parties,  that  the 
former  separate  accounts  of  Warwick  with  Jackson,  Rid- 
dle &  Co.  should  be  transferred  to  the  joint  account  of 
WariDick  &  Clagett.  I  am  of  opinion,  that  it  was  so 
agreed.    The  proposal  of  Warwick  was,  according  to 
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my  apprehension,  that  all  dealings,  though  not  in  ex-       18S8. 
press  tenns,  should  be  transferred  to  the  joint  account      ^^    ^ 
of  the  new  firm.    And  the  answer  of  Jackson,  Riddle    ^*21!?" 
8c  Co.  is,  that  they  would  comply  with  such  request. 
They  then  draw  bills  on  the  new  firm  for  advances  pre- 
viously made  to  Wanoick  alone ;  clearly  showing,  that 
the  new  firm  was  to  be  substituted  for  the  old. 

Sir  Gborgb  Rose. — The  contract  between  these  par- 
ties is  to  be  collected  from  their  correspondence.  On  the 
29th  June  1836,  W.  S.  Warwick  gives  A.^J.  War- 
wick a  letter  of  credit  on  Jackson,  Riddle  &  Co.,  and 
writes  to  Jackson  &  Co.  directing  them  to  draw  on  him 
for  reimbursement.  After  the  formation  of  the  part- 
nership with  Clagett,  W,  S.  Warwick  writes  to  t/ocA- 
son  &  Co.  on  the  1st  October,  to  inform  them  of  that 
event,  and  begging  them  to  '^  consider  all  credits,  ad- 
vices, and  instructions,  now  in  force  fi'om  me,  as  extend- 
ing to  the  firm  of  Warwick  8c  CHagett"  Then,  is  not 
this  letter  of  the  Ist  October,  a  virtual  withdrawal  of 
Warwick's  previous  letter  of  the  S9th  June,  by  which 
Jackson  &  Co.  were  authorized  to  draw  on  Warwici 
alone  ?  It  is  true,  that  Jackson  &  Co.  might  have  re- 
fused to  accede  to  the  proposal  contained  in  the  letter 
of  the  1st  October;  but  the  contrary  is  the  fact;  for 
they  do  not  merely  not  act  on  the  letter  of  the  S9th 
June,  but  they  expressly  act  on  the  letter  of  the  1st 
October,  by  drawing  on  the  new  firm  of  Warwick  8c 
Clagett,  instead  of  on  Warwick  alone,  pursuant  to  the 
original  instructions.  I  admit  it  is  a  principle  of  law, 
that  when  a  party  takes  a  bill  of  exchange  for  an  exist- 
ing debt,  and  the  bill  is  not  paid  when  due,  the  debt 
will  revive.    But  how  can  that  doctrine  apply  to  this 

ccS 


376  CASES  IN  BANKRUPTCY. 

1888.        case,  where  the  debt  has  been  transferred  from  the 
Ex  parte      separate  account  of  Warwick  to  the  joint  account  of 
Md'oJhm!     W^aririci  &  Clagett  ?     The  joint  liabUity  has  extin- 
guished the  separate  liability,  independently  of  the  bill ; 
and  therefore  the  mere  non-payment  of  the  bill,  when 
due,  could  not  revive  the  separate  liability  of  Warwick. 

m 

Some  delusion  appears  to  have  existed  in  this  matter, 
as  to  considering  it  a  question  of  election ;  and  it  seems 
to  have  been  so  treated  before  the  Commissioner.  But 
it  is  not  a  question  of  election  at  all ;  the  only  question 
is,  whether  the  joint  liability  of  Warwick  &  Clagett  has 
not  been  agreed  to  be  substituted  for  the  previous  sepa- 
rate liability  of  Warwick.  Now,  in  what  measure  have 
Jackson^  Riddle  8c  Co.  shown  any  intention  to  resort  to 
the  separate  liability  of  Warwick?  When  the  bills  fell 
due  before  the  bankruptcy,  and  were  not  paid,  did  they 
do  so  ?  But  if  they  had,  Warwick  might  have  said,  in 
answer,  ^'  I  have  purchased  my  exoneration  from  you, 
by  giving  you  the  joint  security  of  the  new  firm.'* 
Could  an  Order  be  made  by  any  Court,  after  an  adop- 
tion by  Jackson^  Riddle  &  Co.  of  the  mode  of  their  re- 
imburjsement  by  the  joint  security  of  Warwick  8c  Clagett^ 
to  permit  them  now  to  resort  to  the  separate  liability  of 
Warwick  1 

The  Order  was,  that  the  proof  against  the  sepa- 
rate estate  should  be  expunged,  and  that  the 
petitioners  should  take  their  costs  out  of  the 
separate  estate,  and  the  respondents  have  their's 
out  of  the  joint  estate. 
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1838. 
Ex  parte  Richardson. — In  tlie  matter  of  Warwick 

and  ClAOBTT.  Gray'. Jin  Hall. 

rp  .  July  12, 1838. 

1  HIS  was  a  petition,  that  the  Commissioner  might  be  when  the 
directed  to  receive  the  petitioner's  proof  for  the  sum  of  order  ™hara'** 
3200Z.  against  the  separate  estate  of  Wanoick,  in  pur-  ^Ji|tYed*to"  ^ 
suance  of  a  former  Order  of  the  Court  for  that  purpose,  ^^\^^  ^^^' 
It  appeared,  that  the  Commissioner  refused  to  receive  CommiMioner 

*  *  cannot  decline 

the  proof,  unless  there  was  a  private  meeting  of  ere-  ^  receive  the 

proof,  until  a 

ditors  called  to  consider  the  amount  and  nature  of  the  private  meetine 

has  been  called 

petitioner's  debt,  and  the  justice  of  his  claim  against  the  to  inquire  into 

the  nature  of 
estate.  the  debu 


Mr.  Anderdon  appeared  in  support  of  the  petition. 

Mr.  Swanston,  contra.  The  Commissioner  thought 
he  was  not  bound  to  admit  the  proof,  without  any  in- 
quiry ;  but  merely  to  admit  the  {)etitioner  to  prove  or 
claim  such  debt,  as  he  might  be  able  to  substantiate. 

The  Court  made  an  Order,  that  the  Commissioner 
should  receive  the  proof. 


^^^^-  Gray't  Inn  Ball, 

*  July  16,  1838. 

IN  this  case>  a  power  of  attorney  had  been  given  by  one  power  of 
several  creditors  residing  abroad,  to  a  party  in  Eng-  JJI^JiuUredi^ 
land,  to  sign  their  consent  to  the  annulling  of  the  fiat ;  {^"'^^h"ri®*'^•"* 
but  the  Registrar  doubted  whether  there  ought  not  to  pa'tytowgna 

°  ^  consent  on  their 

be  a  separate  power  of  attorney  from  each  of  the  ere-  f«p«ci»ve  be- 

,  halves,  to  annul 

ditors,  to  justify  him  in  issuing  the  Order  to  annuK  the  fiau 
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1538.  -^Y.  Swanston  now  applied^  that  the  Registrar  might 

Anon.  be  directed  to  receive  the  consent  of  the  party,  to 
whom  the  power  of  attorney  was  given,  as  the  consent 
of  all  the  creditors,  who  had  executed  the  power  of  at- 
torney. 

Erskine,  C.  J. — The  only  question  would  have  been 
formerly,  whether  there  ought  not  to  be  separate  stamps 
on  the  power  of  attorney,  according  to  the  number  of 
creditors  executing  it.  But  as  no  stamp  whatever  is 
now  necessary,  one  power  of  attorney  is  sufficient. 


Ex  parte  John   Williams  and   others,  on  behalf  of 
themselves  and  all  other  the  unsatisfied  Creditors  of 
Not.  6,"ii838.       William  Wynne,  deceased. — In  the  matter  of  James 
The  Court  of         Knight  and  Samtjel  Knight. 

Heview  has  no 
jurisdiction  to 

Comt  uf^li'*  *"   The  bankrupt,  James  Knight,  had  been  appointed 
distributed         sole  executor  of  William  Wynne .  deceased;   and  this 

amongst  the  .^  ' 

creditors  of  a     was  the  petition  of  the  creditors  of  the  testator,  that  a 

testator,  to 

whose  estate       certain  fund,  which  had  been  paid  into  the  bank  under 

the  fund  be- 
longed; the       a  former  Order  of  this  Court,  might  be  apportioned 

proper  proceed-  , 

ing  being  bj  amongst  them. 

for  the  dis^btt-      ^  Commission  of  bankrupt  was  issued  against  James 

ba?theCwirt'  ^^^  Samuel  Knight y  on  the  1st  December  1831. 

SldJjfor't'be^  TFi«tam  Wynne,  at  the  time  of  his  death,  being  in- 

fJui^to  t*be**  debted  to  various  persons  by  specialty  and  simple  con- 

nJ^STo^^thT^  tract,  by  his  last  will,  dated  the  8th  March  1820,  ap- 

Court  of  Chan-  pointed  the  bankrupt,  James  Knight,  who  was  his  son- 

ceiy,  as  soon  as 

a  bill  should  be  in*law,  his  executor ;   and  died  on  the  12th  August 

filed  by  the  cre- 
ditors. 1820.    The  bankrupts  were  bankers  at  Mold,  in  Flint- 
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shire^  and  were  indebted  to  William  Wynney  at  the  time        1838. 
of  his  death,  in  30002.«  which  James  Knight,  as  his  sole       ^^      ^ 
personal  representative,  was  the  only  legal  hand  to  re-      ^a^^th!^^ 
ceive. 

By  an  Order  of  this  Court,  made  on  the  5th  July 
1833,  on  the  petition  of  the  present  petitioners,  it  was 
ordered  that  James  Knight  should  be  at  liberty  to  make 
such  proof  as  he  could  establish  against  the  joint  estate 
of  the  bankrupts,  and  the  separate  estate  of  James 
Knight,  in  respect  of  the  debts  due  to  the  petitioners, 
from  the  estate  of  the  testator ;  and  that  the  dividends 
on  such  proof  should  be  paid  into  the  Bank  of  Eng- 
land, with  the  privity  of  the  Accountant-General  of  the 
Court  of  Chancery,  to  an  account,  to  be  entided,  *^  The 
Account  of  unsatisfied  Creditors  of  the  Testator,  William 
Wynne,  deceased;"  and  that  the  costs  of  all  parties  oc- 
casioned by  that  application  should  be  paid  out  of  the 
estate  of  the  bankrupts.  By  virtue  of  this  Order,  James 
Knight  proved  against  the  bankrupts,  debts  to  a  large 
amount ;  the  dividends  on  which  proof  amounted  to 
30812.  \Qs,  6d.  From  this  sum,  James  Knight  de- 
ducted the  sum  of  1000/.,  which  he  stated  to  have  been 
expended  by  him  as  the  executor  of  William  Wynne, 
and  the  residue,  viz.,  ^81/.  I6s.  6d.,  was  paid  by  the 
assignees  into  the  bank  in  the  name  of  the  Accountant 
in  Bankruptcy. 

The  prayer  was,  that  the  costs  of  all  parties  occasioned 
by  the  former  application,  as  well  as  by  the  present  one, 
might  be  taxed,  and,  when  taxed,  might  be  paid  to  the 
assignees  out  of  the  bankrupt's  estate ;  that  it  might  be 
referred  to  the  Registrar,  to  take  an  account  of  what  was 
due  to  the  petitioners  respectively,  in  respect  of  their  se* 
veral  debts,  and  to  apportion  the  sum  of  2081/.  I6s.  6d, 
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1838.  amongst  the  petitioners,  according  to  the  amount  which 
£x  parte  ^^^  Registrar  should  find  to  be  due  to  them ;  and  that 
and  oiheni!  *^^  Accountant  in  Bankruptcy  might  be  directed  to  di- 
vide the  sum  of  Z0811,  Ids.  6d.  amongst  the  petitioners, 
pursuant  to  such  apportionment ;  or  that  the  Accountant 
in  Bankruptcy  might  be  directed  to  pay  the  said  sam  to 
James  Knight,  as  the  personal  representative  of  the 
testator  William  Wynne,  upon  his  giving  security  duly 
tt)  administer  and  divide  the  same  amongst  the  creditors 
of  the  testator. 

Mr.  Stinton  appeared  in  support  of  the  petition. 

The  Court  thought  there  was  no  jurisdiction  in  bank- 
ruptcy to  order  the  funds  of  a  testator  to  be  divided 
amongst  his  creditors,  but  that  they  must  file  a  bill  in 
the  Court  of  Chancery  for  that  purpose ;  and  accordingly 
made  the  following 

Order  :  that  the  costs  of  the  former  Order  shoald 
be  paid  by  the  assignees  out  of  the  bankrupt's 
estate,  pursuant  to  the  terms  of  that  Order ;  that 
when  a  bill  should  have  been  filed  in  the  Court 
of  Chancery  for  distribution  of  the  fund,  the  sum 
in  question  should  be  paid  by  the  Accountant  of 
this  Court  to  the  Accountant-General  of  the 
Court  of  Chancery,  in  trust  in  that  cause ;  and 
that  the  costs  of  the  present  application  should 
be  paid  by  the  petitioners  out  of  the  fund. 
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1838. 


In  the  matter  of  Gregg.  Wntmintur 

-myr  Nov.  5,  1838. 

MR.  ANDERDON  applied  for  an  Order,  that  a  a  town  fiat  was 
town  fiat  might  be  issued  in  this  case,   instead  of  a  ^^®^^  i^tead 
country  fiat,  on  the  ground  that  twenty-eight  out  of  the  f^^  "^^^^ 
thirty  creditors   of  the  bankrupt  resided  in  London,  ground  that 

•^  *^  twentv-eigbt 

The  bankrupt   himself  resided  at  Gosport,    and   the  out  o' thirty 

*  *  creditors  re- 

London  debts  amounted  to  2700Z.  sided  »n  Lon- 

don ;  and  the 

Setitioning  cre- 
itor  was  per- 

The  Court  made  the  Order  as  prayed,  the  petitioning  mitted  to  recoup 
creditor  undertaking  personally  to  pay  the  bankrupt's  ditional  ex- 
extra  expenses  of  attending  in  London.  Eankmpt's  at- 
tendance oat  of 
the  estate. 

Mr.  Anderdon  brought  the  matter  on  this  day  before       ^w.  8, 

^  .        ^  Coram 

the  Lord  Chancellor,  by  way  of  appeal  motion,  from  so  Ld.  ChancgUor, 
much  of  the  Order  as  directed  the  petitioning  creditor 
personally  to  pay  the  costs,  when 


Lord  CoTTENHAM,  C,  directed  the  Order  to  be  varied, 
by  adding,  that  the  petitioning  creditor  should  be  at 
liberty  to  recoup  himself  out  of  the  estate. 


Ex  parte  Evans. — In  the  matter  of  Evans. 

Ex  parte  Ellis. — In  the  matter  of  Evans.  Watmmtur 

rp  .  ,  .       Wov.  6, 1838. 

IHESE  were  petitions  to  revive  an  Order  made  in  a  petition  to  re- 
these  matters^  in  January  1833,  which  directed  inquiries  oJder  ho^ 
as  to  certain  arrangements  made  between  the  present  ^^^jJarfsSp 
assignees,  and  the  former  assignees,  who  were  dis-  can  he  shown 
charged  by  an  order  of  the  Court.  ^^^' 

Mr.  Bethell  appeared  in  support  of  the  first  petition* 
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1839. 


Ex  parte 

£z  parte 
Ellis. 
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Mr.  J.  RtisseU,  for  the  second  petition. 

Mr.  Stoanston,  contri,  contended,  that  the  Order  could 
not  now  be  prosecutedi  after  so  great  a  lapse  of  time. 


Erskine,  C.  J. — Ought  you  not  to  have  come  to  the 
Court,  to  compel  them  to  prosecute,  or  abandon,  the 
Order  ?  A  petition  to  revive  a  former  Order  is  a  matter 
of  course,  unless  some  hardship  can  be  shown  from  the 
Court  doing  so, — as  in  the  case  of  a  party  losing  evi- 
dence by  reason  of  the  delay. 

Sir  John  Cross  concurred. 


Sir  George  Rose  concurred. 


Ordered  as  prayed. 


Ex  parte  Thomas  May. — In  the  matter  of  Joseph 


XHIS  was  the  petition  of  a  creditor,  to  stay  the  bank- 
rupt's certificate,  under  the  following  circumstances : 
In  January  1836,  the  petitioner  entered  into  partner- 


Wettminsur,  MaLACHV. 

Nov.  7,  1838. 

A  petition  to 
stay  the  t>aDk- 
rupt's  certifi- 
cate alleged, 
that  the  assig- 
nees procured 

a  proof  to  be  expunged,  which  ought  to  have  remained  on  the  proceedings,  and  permitted 
other  proofs  to  remain,  which  ought  to  have  been  expunged,  without  stating  that  the  debt 
expunged  would  have  turned  the  certificate,  or  that  the  bankrupt  was  a  par^  to  the  pro- 
ceeding :  -Htld,  not  sufficient  grounds  to  stay  the  certificate. 

The  petitioner  also  alleged,  that  if  an  account  was  taken  between  him  and  the  bankrupt,  a 
very  large  balance  would  be  due  to  the  petitioner,  without  stating  the  probable  amount  of 
such  balance : — Held,  also,  that  this  was  a  defective  allegation,  on  a  petition  to  stay  the 
certificate. 

If  the  petitioner  seeks  to  prove,  as  well  as  stay  the  certificate, — or  if  the  petition  imputes 
any  improper  conduct  against  the  assignees, — the  petition  ought  to  be  served  on  the  assignoeti. 

where  A,  B.  &  C.  are  partners,  and  B.  becomes  bankrupt,  and  A.  petitions  for  an  account 
to  be  taken  between  himself  and  B. ;  sembU,  thatC.  ought  to  be  served  with  the  petition; 
and  that  A.  cannot  prove  under  the  fiat  against  JB.,  without  showing  that  all  the  partnerdiip 
debts  have  been  paid. 


May. 
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ship  with  the  bankrupt  and  one  Henry  Gilbard,  as  lime  ISSS. 
burners  and  coal  and  iron  merchants  ;  but  the  partner-  ^^  ^^ 
ship  was  dissolved  by  mutual  consent,  on  the  26th  De- 
cember 1836,  though  the  partnership  accounts  were  not 
then,  nor  had  been  since,  adjusted.  Upon  the  dissolu- 
tion of  the  partnership,  the  stock  in  trade  and  effects, 
and  books  of  account,  remained  in  the  possession  of  the 
bankrupt,  upon  his  promise  to  account  for  the  same, 
and  make  up  the  partnership  accounts ;  but  the  pe- 
titioner alleged,  that  he  had  never  done  so,  nor  ac* 
counted  with  the  petitioner  or  Gilbard  for  the  partnership 
eflects ;  and  that  the  partnership  books  had  been  since 
taken  possession  of  by  the  assignees,  or  their  solicitor, 
to  whom  the  petitioner  had  made  repeated  applications 
for  them  without  efl^ct.  The  petition  stated,  that  since 
the  bankruptcy  of  Malachyy  which  occurred  on  the  10th 
February  1838,  the  petitioner  and  CrUbard  had  been 
sued  for  and  paid  lu'ge  sums  of  money,  on  account  of 
the  partnership ;  by  reason  of  which,  and  prior  advances 
made  by  the  petitioner,  the  partnership  was  largely  in- 
debted to  him.  The  petitioner  had  also  divers  mining 
speculations  with  the  bankrupt,  on  which  he  claimed  a 
balance  of  585/.  11^.  6d.  to  be  due  from  the  bankrupt, 
on  an  account  settled  between  them.  After  the  settle- 
ment of  this  balance,  the  petitioner  had  various  bill 
transactions  with  the  bankrupt,  on  which  he  claimed  a 
balance  of  S2S4Z.  ISs.  Various  bills  of  exchange,  on 
which  the  petitioner  was  liable  as  drawer  or  indorser, 
had  been  proved  by  the  respective  holders  of  them, 
under  the  fiat,  and  had  been  since  paid,  in  full,  by  the 
petitioner.  The  petitioner  alleged,  that  the  assignees 
convened  a  private  meeting  of  the  Commissioners  on  the 
11th  September  last,  of  which  the  petitioner  had  no 
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1838.       knowledge,  for  the  purpose  of  expunging  a  proof  for 
Esparto       1^^^*  on  one  of  the  above-mentioned  bills,  made  by 

^^^-  Harris  &  Co,,  who  had  refused  to  sign  the  bankrupt's 
certificate;  and  that  immediately  afterwards,  they  held 
another  private  meeting,  and  signed  the  bankrupt's  cer- 
tificate. That  by  not  expunging  the  proofs  of  other 
creditors,  who  had  been  paid  in  full,  or  in  part,  and  by 
the  inability  of  the  petitioner  to  prove  the  amount  of 
the  balance  owing  him  by  the  bankrupt,  the  consent  of 
three-fifths  in  number  and  value  of  the  creditors  was 
obtained  to  the  bankrupt's  certificate. 

The  prayer  was,  that  the  allowance  and  confirmation 
of  the  certificate  might  be  stayed;  that  the  assignees 
might  deliver  to  the  petitioner  particulars  of  the  account 
claimed  by  them  from  the  petitioner;  that  a  balance 
might  be  struck,  in  order  that  the  petitioner  might  prove 
his  debt,  and  be  at  liberty  to  assent  or  dissent  from  the 
allowance  of  the  certificate ;  that  the  debts,  and  parts  of 
debts,  proved,  which  had  been  paid  before  the  signing  of 
the  certificate,  might  be  expunged ;  and  that  the  certificate 
might  be  sent  back  to  the  Commissioners  to  re-certify. 

In  answer,  the  bankrupt  had  made  an  afiidavit,  in 
which  he  contradicted  many  of  the  allegations  in  the 
petition,  stating,  that  instead  of  the  bankrupt  being  in- 
debted to  the  petitioner,  the  latter  was  indebted  to  the 
bankrupt  in  a  sum  of  17,665/.  I2s,  2d, ;  that  the  whole 
of  the  debt  proved  by  Harris  &  Co.,  on  certain  bills  of 
exchange  drawn  by  the  petitioner  upon  the  bankrupt, 
and  since  expunged,  was  on  bills  which  were  accepted 
by  the  bankrupt  for  the  accommodation  of  the  petitioner; 
and  that  the  bankrupt  was  not  ever  indebted  to  the  pe« 
titioner,  on  account  of  such  bills ;  that  the  assignees  of 
the  bankrupt's  estate  had  taken  out  a  fiat  in  bankruptcy 
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against  the  petitioner^  upon  the  debt  alleged  by  the        1888. 


bankrupt  to  be  so  due  to  him  from  the  petitioner,  and  j.^  ^^^ 
intended  to  open  and  prosecute  it;  that  the  petitioner  ^'* 
had  on  many  occasions  expressed  his  desire,  that  the 
bankrupt  should  obtain  his  certificate  ;  and  that  it  was 
not  until  the  assignees  applied  to  the  petitioner  for  pay- 
ment of  the  above  debt  alleged  to  be  due  to  the  bank- 
rupt, and  had  threatened  to  take  proceedings  to  enforce 
the  payment  of  it,  after  an  offer  of  reference  on  the  part 
of  the  assignees  had  been  refused  by  the  petitioner, — that 
the  petitioner  showed  any  opposition  to  the  bankrupt 
obtaining  his  certificate. 

Mr.  Bethel^  who  appeared  for  the  bankrupt,  ob- 
served that  there  was  no  affidavit  of  the  petition  having 
been  served  on  the  assignees,  and  that  they  ought  to 
have  been  served  with  a  petition  of  this  description. 

Mr.  Swanstan,  and  Mr.  J.  Russell^  in  support  of  the 
petition.  We  claim  in  this  case  only  against  the  bank^ 
rupt.  There  is  nodiing  to  prejudice  the  assignees  It 
appears,  that  two  of  the  creditors,  who  have  signed  the 
certificate,  have  been  paid  in  full,  and  that  a  third  has 
been  paid  something  on  account.  The  certificate  is 
therefore  fraudulent;  for  two  of  the  debts  ought  to 
have  been  wholly  expunged,  before  the  Commissioners  • 
signed  the  certificate.  Then  again,  Harris  8c  Co.'s  debt 
was  improperly,  expunged.  The  petitioner^  as  the 
drawer  of  the  bill,  in  respect  of  which  that  proof  was 
made,  was  surety  for  the  amount  of  the  bill,  and  had 
a  right  to  stand  in  the  place  of  the  creditor  who  had 
proved.  He  was  therefore  entitled  to  notice,  before  the 
proof  was  expunged;  and  yet  no  notice  was  given  to 
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1838.        him.    In  Ex  parte  Buckner  {a\  where  a  creditor  upon  a 


Ex  parte      judgment  to  indemnify,  who  was  not  in  fact  damnified,  had 
^^^*        signed  the  bankrupt's  certificate,  it  was  held,  that  he  was 
not  entitled  to  do  so ;  and  the  certificate  was  sent  back  to 
the  Commissioners.   U Harris  8c  Co/s  debt  had  remained 
on  the  proceedings,  the  certificate  could  not  pass ;  for 
there  would  then  not  have  been  three-fifths  in  value  of  the 
creditors.    lErthine,  C.  J.  Can  you,  in  the  absence  of 
the  assignees,  go  into  the  question,  whether  you  are  en- 
titled to  prove  under  the  fiat?]    We  are  opposing  the 
bankrupt,  and    no   other   person.      We  ask  nothing 
against  the  assignees,  nor  any  order  to  afiect  them. 
Such  a  rule  of  practice  was  never  heard  of,  as  that  con- 
tended for  on  the  other  side,  namely,  that  on  a  petition 
to  stay  the  certificate,  the   assignees  must  be  served 
with  the  petition.     The  only  consequence  would  be,  to 
give  the  assignees  the  costs  of  their  appearance.    The 
petitioner  only  asks  for  an  opportunity  of  going  before 
the  Commissioners,  and  making  such  proof  as  he  is  able. 
A  creditor  of  the  name  of  Hawtayne  had  proved  on  a 
bill  for  317Z.,  accepted  by  the  bankrupt,  and  drawn  by 
the  petitioner,  which  was  afterwards  paid  in  full  by  the 
petitioner;  notwithstanding  which,  this  creditor  signed 
the  bankrupt's  certificate.    Another  reason  for  staying 
the  certificate  is,  that  the  partnership  accounts  between 
the  bankrupt  and  the  petitioner  have  not  yet  been  taken ; 
Ex  parte  Hadley  (&)•    [ErsJdne^  C.  J.  There  seems  to 
be  no  evidence,  or  even  any  charge  here,  that  the  bank** 
rupt  has  been  instrumental,  or  a  defitulting  party,  in  pre- 
venting the  accounts  from  being  settled ; — that  was  the 
main  ground  of  the  decision  of  the  Court  in  Ex  parte 

(a)  1  C.  B.  L.  462.  (6)  1  G.  &  J.  193. 
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HadUyJ]  The  material  point  in  our  case  is^  that  there 
is  no  delay  in  us,  and  an  unsettled  account ;  which  fully 
justifies  the  petitioner  in  asking  the  Court  to  stay  the 
certificate,  until  the  account  can  be  taken ;  otherwise,  the 
bankruptcy  of  a  man  would  screen  him  in  all  cases  firom 
any  liability  on  an  unsettled  account ;  which  would  be 
productive  of  gross  injustice.  This  fiat  issued  in  Fe- 
bruary last,  and  up  to  that  time  numerous  applications 
were  made  to  the  bankrupt  for  a  settlement,  without 
efiect  [Enkine^  C.  J.  Applications  made  before  the 
bankruptcy  are  not  sufficient  grounds  for  staying  the 
certificate.]  In  the  present  case,  however,  we  submit 
there  is  quite  sufficient  reason  for  staying  the  certi- 
ficate, until  the  accounts  be  taken ;  for  the  books  and 
accounts  are  in  the  possession  of  the  bankrupt,  and  the 
petitioner  cannot  get  access  to  them.  The  bankrupt 
admits  in  his  own  affidavit,  that  a  balance  of  598/.  is 
due  from  him  to  the  petitioner ;  but  we  say,  that  there 
is  20002.  and  upwards  due  to  the  petitioner.  The  case 
we  present  to  the  Court  is  not  like  that  of  Ex  parte 
Johnton  (a),  where  the  demand  of  the  creditor  oppos- 
ing the  certificate  depended  on  an  account  to  be  taken, 
and  he  would  not  swear  to  a  balance  in  his  favour.  We 
swear  here,  that  the  balance  is  in  our  favour.  [Sir 
George  Rose.  Here  is  an  application  to  take  a  partner- 
ship account,  and  one  of  the  partners,  Gilbard,  is  not 
before  the  Court.]  Cannot  one  partner  have  an  account 
against  his  copartner,  without  bringing  a  third  partner 
before  the  Court  i  If  the  petitioner's  statement  is  cor- 
rect, it  is  clear  that  the  bankrupt  has  not  made  a  full 
and  complete  discovery  of  his  effects,  and  that  the 
assignees  are  not  creditors  of  the  bankrupt.     More- 

(a)  1  Atk.  SI. 


1838. 


Exparte 
May. 
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1838.        over,  the  certificate  does  not  state  the  day  of  the  bank- 


Ex  parte      rupt*s  last  examination ;  which  is  a  material  defect. 

2Mat. 

Mr.  Bethelly  and  Mr*  Bacon,  for  the  bankrupt.  A 
petition  by  a  creditor  who  has  not  proved,  to  stay  a 
bankrupt's  certificate,  must  show,  positively,  that  a  debt 
is  due  from  the  bankrupt, — that  an  application  to 
prove  has  been  made  and  refused, — ^and  that  due  dili- 
gence has  been  used  by  the  petitioner.  Here,  all 
these  ingredients  in  the  case  are  wanting.  There 
have  been  no  less  than  six  public  meetings  of  the 
Commissioners;  and  the  petitioner  ought  therefore,  at 
one  of  them,  to  have  gone  before  the  Commissioners,  and 
have  tendered  proof  of  the  balance  he  claims.  The 
petitioner  ought  also  to  shew,  that  the  amount  of  his 
debt  would  turn  the  certificate.  But,  as  he  founds  his 
claim  to  stay  the  certificate,  on  the  alleged  ground  that 
he  is  a  creditor,  he  cannot  substantiate  his  right  to  be 
considered  a  creditor,  in  the  absence  of  the  assignees ; 
and  he  has  shown  no  reason  whatever  to  the  Court, 
why  the  assignees  have  not  been  served  with  this  peti- 
tion. There  is,  also,  no  allegation  in  the  petition,  of 
any  default  on  the  part  of  the  bankrupt,  that  justifies  the 
staying  of  his  certificate. 

Mr.  Swanstout  in  reply.  There  has  been  no  denial 
on  the  part  of  the  bankrupt,  of  there  being  an  unset- 
tled account  depending  between  him  and  the  petitioner ; 
and  that,  of  itself,  is  a  sufficient  cause  for  staying  the 
certificate.  The  petitioner  alleges,  that  the  bankrupt  is 
indebted  to  him  on  account  of  the  partnership,  in  addi- 
tion to  the  2000/.  As  to  the  objection  of  his  not  ten- 
dering a  proof  before  the  Commissioners,  how  could  he 
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make  a  claim  on  an  unsettled  account?  [^Ershine,  C.  J. 
According  to  your  statement  in  the  petition,  you  have 
done  nothing  but  ask  the  assignees  to  deliver  up  the 
partnership  books.]  Because  we  could  not  make  out 
the  accounts,  without  the  possession  of  the  books.  If 
there  was  any  such  imperative  rule,  as  that  a  party 
could  not  petition  to  stay  the  bankrupt's  certificate,  unless 
he  had  tendered  a  proof  of  his  debt  before  the  Com- 
missioners, it  would  have  been  urged  in  the  case  of  £Jx 
parte  Whitchurch  (a),  but  nothing  of  the  kind  appears 
there.  When  that  case  came  before  Lord  Eldon^  he 
directed  a  search  should  be  made  at  the  Bankrupt 
Office  for  precedents  of  certificates  being  stayed  on  the 
application  of  mortgagees,  whose  debt  h^d  nut  been 
ascertained ;  and  three  precedents  were  produced.  Lord 
Eldarif  indeed,  did  not  make  the  order  for  staying  the 
certificate,  as  the  amount  of  the  balance  was  disputed ; 
but  he  directed  the  certificate  to  be  deposited  in  the 
Bankrupt  Office,  subject  to  his  order,  and  the  mortgage 
account  to  be  taken. 


1838. 


Kx  parte 
May. 


Ebskine,  C.J. — It  appears  to  me,  that  the  petitioner 
has  established  no  valid  ground  for  staying  the  bank- 
rupt*s  certificate.  The  first  ground  he  has  alleged  is, 
that  on  taking  the  partnership  accounts  there  will  be  a 
large  balance  due  to  the  petitioner.  The  second  ground 
is,  that  the  certificate  is  signed  by  certain  persons,  whose 
debts  ought  to  be  expunged.  And  the  third  ground  he 
has  stated  is,  that  another  debt  had  been  expunged, 
which  ought  still  to  have  stood  on  the  proceedings.  But, 
as  to  the  two  last  grounds,  he  does  not  state  that  either 
of  them,  or  both  together,  would  turn  the  bankrupt's 

(a)  1  G.  &  J.  71. 
VOL.  III.  D  D 
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1 838.  certificate.  And  though  he  alleges,  that  the  signatures 
Ex  parte  ^^  *^®  Commissioners  to  the  certificate  were  obtained 
^^^*  through  these  improper  acts,  yet  he  does  not  say  that 
the  bankrupt  has  been  a  party  to  them;  and  notwith- 
standing he  charges  these  acts  on  the  assignees,  yet  he 
has  not  served  them  with  the  petition.  Now,  a  party^ 
who  is  charged  with  a  firaud,  ought  to  have  on  oppor- 
tunity of  answering  the  allegation,  and  to  be  examined 
before  the  Court.  It  is  clear,  therefore,  that  the  certifi- 
cate ought  not  to  be  stayed  on  either  of  the  two  last 
grounds.  Then,  as  to  the  first  ground,  of  there  being  a 
large  balance  due  to  the  petitioner ;  this  is  disputed  by 
the  bankrupt,  who  swears  positively,  that  there  will  be 
a  large  balance  the  other  way.  Besides,  a  party  coming 
to  stay  a  certificate,  on  the  ground  of  an  unsettled  and 
disputed  account,  must  show  that  he  has  taken  early 
steps  to  settle  the  account,  or  that  the  bankrupt  had 
prevented  such  settlement  by  his  own  conduct.  In  Ex 
parte  Hadley  (a),  the  petitioner  had  been  active  in  urg- 
ing a  settlement  of  the  account,  and  the  bankrupt  had 
prevented  the  settlement  from  taking  place.  Here,  there 
is  no  evidence,  that  the  petitioner  ever  took  one  single 
step  to  settle  the  accounts — he  has  not  gone  before  the 
Commissioner  to  enter  a  claim  for  any  alleged  balance, 
nor  has  he  demanded  an  account  firom  the  assignees; — 
all  that  he  says  on  this  subject  is,  that  he  has  demanded 
the  bankrupt's  books.  He  has  stated  no  reason  why  he 
has  not  demanded  an  account  of  the  assignees,  or  gone 
before  the  Commissioner  to  assert  his  claim ;  and  as  he 
has  taken  no  steps  whatever  to  procure  a  settlement  of 
the  accounts,  he  has  made  out  no  case  for  staying  the 
bankrupt's  certificate. 

(a)  1  G.  &  J.  193. 
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Sir  John  Cross. — The  only  question  is,  in  this  case^  1838. 
whether,  in  the  exercise  of  a  sound  discretion  by  the  ^  ^ 
Court,  the  certificate,  under  all  the  circumstances,  ought  ^^^' 
not  to  be  stayed.  A  great  deal  of  discussion  has  taken 
place  on  the  point*  whether  the  assignees  should  not  * 
have  been  served  with  this  petition.  It  appears,  how- 
ever, that  in  one  of  the  cases  wliich  have  been  cited,  the 
assignees  were  not  served  with  the  petition ;  and  there 
were  no  objections  taken  on  this  ground.  But  this,  after 
all,  seems  to  be  a  mere  technical  objection ;  and  whether 
served  or  not,  they  come  here  voluntarily  to  make  affi- 
davits, and  are  consequently  before  the  Court  as  depo- 
nents, if  not  as  respondents.  Then  the  question  comes 
to  this — are  we  bound  to  allow  this  certificate?  What 
are  the  facts?  The  fiat  issued  against  the  bankrupt  in 
February,  in  this  year.  If  the  petitioner's  statement  is 
true,  his  debt  will  amount  to  more  than  the  debts  of  the 
creditors  who  have  signed  the  certificate.  Not  a  farthing 
of  dividend  has  been  paid.  The  petitioner  alleges,  that 
he  has  made  frequent  applications  to  the  bankrupt  for  a 
settlement  of  the  accounts,  without  effect;  and  that  he 
has  also  applied  for  the  partnership  books,  without  efilect. 
If  the  assignees  decline  giving  them  up  to  the  petitioner, 
why  did  they  not  say,  that  he  might  inspect  them?  But, 
instead  of  rendering  any  account,  or  permitting  the  in- 
spection of  the  books,  they  take  proceedings  against  the 
petitioner  in  a  hostile  way,  and  claim  to  be  large  cre- 
ditors. Was  it  not  then  quite  useless  for  the  petitioner 
to  attempt  to  make  any  proof  under  the  fiat?  The  as- 
signees seem  to  be  making  common  cause  with  the  bank- 
rupt, and  have  with  unusual  promptness  signed  the 
bankrupt's  certificate.  I  observe,  that  all  the  creditors 
but  two,  whose  names  appear  to  the  certificate,  signed 

DD  2 
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IBSB.        it  in  May  last.    These  were  not  quite  enough  in  number 
^"^       and  value:  and  therefore  Mr.  Husband,  the  solicitor  of 

Ex  parte  '  ' 

May.  the  bankrupt,  waits  till  October  to  get  two  other  cre- 
ditorSy  whose  debts  are  of  small  amount,  to  add  their 
signatures  as  make-weights  to  carry  the  certificate ;  and 
then  the  assignees  procure  the  Commissioners  to  expunge 
a  proof  on  a  bill  for  1200L,  which  the  petitioner  had 
paid  as  drawer;  but  they  omit  to  expunge  any  portion  of 
Mr.  Hawtaynes  debt,  the  half  of  which  had  also  been 
paid  by  the  petitioner.  It  is  perfectly  clear,  therefore^ 
that  Hawiaynef  who  is  one  of  the  assignees,  must  have 
been  fully  aware  that  his  own  proof  ought  to  have  been 
reduced;  and  yet  he  signs  the  certificate  for  the  full 
amount  of  the  debt  which  he  originally  proved.  This 
shows  the  spirit,  in  which  the  assignees  have  tried  to  aid 
the  bankrupt,  and  defeat  the  petitioner.  It  seems  to  me, 
therefore,  that  we  ought  to  pause  in  this  stage  of  the 
proceeding,  and  have  an  examination  of  the  accounts, 
before  we  allow  this  certificate.  The  assignees  do  not 
say,  that  they  have  taken  an  account,  but  that  the  bank- 
rupt has  taken  an  account.  If  so,  where  is  it  ?  No 
evidence  of  such  account  has  been  adduced.  I  think  we 
should  be  hasty  and  precipitate  to  allow  the  certificate, 
before  any  inquiry  into  the  state  of  the  partnership  ac- 
counts. The  petitioner  swears,  that  a  balance  of  2000f. 
and  upwards  is  due  to  him.  But,  however  that  may  be, 
it  is  admitted  that  the  petitioner  has  paid  a  debt  of  1200/., 
for  which  he  was  security,  which  debt  had  been  proved 
by  a  creditor,  who  had  refused  to  sign  the  certificate; 
and  which  debt  the  assignees  procured  to  be  expunged, 
when  the  petitioner  ought  to  have  stood  in  the  place  of 
that  creditor.  Looking  at  all  these  circumstances,  and 
considering,  too,  that  there  has  been  no  dividend  yet 


May. 
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declared  of  the  bankrupt's  estate,  I  think  we  ought  not  ISSS. 
yet  to  allow  the  certificate.  There  is  another  circum-  Exparie 
stance,  also,  which  is  material  to  be  considered ;  it  does 
not  appear  from  the  certificate  but  that  it  was  signed 
before  the  bankrupt  passed  his  last  examination.  If  so, 
that  is,  of  itself,  a  sufficient  ground  for  pausing  before  we 
allow  the  certificate. 

Sir  George  Rose. — There  is  no  plainer  rule  than  this 
in  proceedings  in  bankruptcy,  that  nothing  is  to  be  taken 
against  the  bankrupt,  on  a  petition  to  stay  the  certificate, 
except  upon  express  statements  contained  in  the  petition; 
and,  as  far  as  my  experience  goes,  the  Court  has  always 
been  strict  in  enforcing  that  rule.  The  bankrupt  is  not 
obliged  to  come  as  an  applicant  to  this  Court,  in  order 
to  obtain  his  certificate, — he  obtains  it  of  course,  if  it  is 
signed  by  the  Commissioners  and  the  proper  number  of 
creditors ;  and  any  application  to  the  Court  on  the  sub- 

• 

ject  is  left  to  others,  who  resist  the  certificate*  It  is,  in 
my  opinion,  a  good  rule,  that  the  bankrupt  should  on 
such  an  occasion  meet  with  indulgence.  According  to 
the  former  practice  in  bankruptcy,  upon  a  petition  to 
prove  a  debt  and  stay  the  certificate,  if  the  assignees 
were  not  served,  the  petition  would  have  been  dismissed; 
or,  if  the  bankrupt  had  come  and  stated  that  fact,  he 
would  have  been  entitled  to  have  his  certificate  allowed. 
Then,  with  respect  to  the  allegation  of  fraud,— where  a 
party  comes  in  the  colourable  or  doubtful  character  of  a 
creditor,  and  imputes  fraud  to  the  assignees,  or  the  bank- 
rupt, the  Court  ought  to  examine  the  case  strictly.  Now, 
let  us  see  what  that  fraud  is.  The  petitioner  alleges, 
that,  on  the  11th  September  last,  the  assignees  convened 
a  private  meeting  of  the  Commissioners,  of  which  the 
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1838.  petitioner  bad  no  knowledge  whatever,  for  the  purpose 
of  expunging  the  proof  of  debt  made  by  Messrs.  Harris 
&  Co.|  who  had  refused  to  concur  with  the  other  cre- 
ditors in  signing  the  bankrupt's  certificate;  and  imme- 
diately afterwards  held  another  private  meetingi  and 
signed  the  certificate.  Now,  nothing  whatever  appears 
in  this  allegation,  that  the  bankrupt  was  a  party  to  the 
imputed  fraud.  But,  even  supposing  the  bankrupt  was 
present  at  this  meeting,  and  was  a  party  to  the  expung- 
ing of  this  debt,  have  not  the  assignees  a  right,  I  would 
ask,  to  expunge  a  proof,  when  the  debt  is  paid  in  full  ? 
But  taking  it,  for  a  moment,  that  there  was  some  suspi- 
cion of  fraud  in  the  transaction,  what  ought  this  Court 
to  do,  in  that  way  of  putting  it?  Why,  to  give  the  bank- 
rupt his  certificate — for  if  it  has  been  accomplished  by 
fraud,  the  certificate  is  bad  at  law,  and  is  not  worth  one 
farthing.  This  has  been  the  constant  habit  of  the  Court, 
unless  the  fraud  was  as  clear  as  day-light  Suppose  I 
am  the  drawer  of  a  bill  of  exchange,  which  is  proved  by 
the  holder  under  a  fiat  against  the  other  party  to  the 
bill,  and  which  I  afterwards  pay  as  surety — ^there  is  no 
doubt  but  that  I  have  a  right  to  the  benefit  of  the  proof, 
and  to  stand  in  the  place  of  the  original  creditor.  It 
may  be  a  question,  however,  whether  this  includes  a  right 
to  stay  the  bankrupt's  certificate ;  but  I  do  not  say  at 
present  how  that  would  be.  Here  the  petitioner  states, 
in  general  terms,  that  on  the  balance  of  an  unsettled 
account  between  him  and  the  bankrupt,  he  could  turn 
the  certificate ;  but  he  should  have  sworn  to  the  amount 
of  this  alleged  balance,  in  order  that  the  Court  might 
see  whether  it  would  turn  the  certificate.  Now,  as  the 
bankrupt  has  sworn  it  would  not  do  so,  that  is  enough 
to  entitle  him  to  have  his  certificate  allowed,  in  the 
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absence  of  all  proof  of  the  amount  of  the  balance  alleged  1838. 
to  be  due  to  the  petitioner.  Then,  as  to  taking  the  Ezoarte 
partnership  accounts  between  the  bankrupt  and  the  pe-  ^'^^* 
titioner,  the  bankrupt  might  say,  in  opposition  to  any 
petition  to  take  such  account,  that  there  was  a  third 
partner,  Gilbard,  who  ought  to  be  a  party  to  any  such 
inquiry,  and  who  was  not  before  the  Court.  There  is 
also  another  objection  that  might  be  urged  against  any 
right  of  proof  on  the  part  of  this  petitioner,  and  that  is, — 
there  is  no  allegation  here,  that  all  the  partnership  debts 
have  been  paid.  Now  it  would  be  preposterous  to  say, 
for  one  moment,  that  the  petitioner  could,  under  these 
circumstances,  be  admitted  as  a  creditor  against  the 
bankrupt's  estate.  Part  of  his  case  is,  too,  that  some  of 
the  very  debts,  from  which  he  ought  to  have  indemnified 
the  bankrupt,  he  allowed  to  be  proved  against  his.  estate. 
It  appears,  moreover,  that  a  docket  has  been  struck 
against  this  petitioner;  and  though  the  iiat  has  not  yet 
been  opened,  yet  that  amounts  to  such  a  charge  of 
insolvency  against  him,  as  would  induce  this  Court  to 
lean  against  any  petition  presented  by  him  to  stay  this 
bankrupt's  certificate. 

Petition  dismissed,  with  costs. 


Ex  parte  Butterworth. — In  the  matter  of  Butter- 
worth.  Westmimter, 

Nov.  9, 1838. 

This  was  a  petition  of  the  bankrupt,  to  annul  the  fiat.  The  certificate 
under  the  133rd  section  of  the  6  Geo.  4.  c.  16.;  which  sioners,  under 

•  1        ii_   X  •/•     •        A      xi_     •  L  11  r  ai_      *^c  composition 

provides,  that  if  nine-tenths  in  number  and  value  of  the  contract  clause, 
bankrupt's  creditors,  assembled  at  any  meeting  held  pur-  "|,j^^  lUT'crSftor 

to  the  amount 
of  50i.  resided  oat  of  England . 
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1838.        suantto  the  directions  of  the  act,  shall  agree  to  accept 


£x  parte      &  Composition,  the  commission  may  be  superseded. 

BUTTERWORTH. 

Mr.  Swanston,  in  support  of  the  petition,  said,  that 
there  was  a  difficulty  in  drawing  up  the  Order  at  the 
Bankrupt  Office,  as  the  certificate  of  the  Commissioners 
had  not  certified  that  no  creditor  to  the  amount  of  50/. 
was  without  the  jurisdiction  of  the  Court.  There  was^ 
however,  an  affidavit  of  that  fact.  And  there  is  nothing 
in  the  General  Order  (a)  relating  to  this  subject,  which 
requires  the  Commissioners  to  introduce  such  an  allega- 
tion in  the  certificate.  There  was  another  objection 
made  at  the  office,  that  there  was  no  proof  of  the  con- 
sent of  the  assignees.  But  this  also  does  not  appear  to 
be  required  by  the  terms  of  the  General  Order. 

Erskine,  C.  J. — Take  an  order  for  annulling  the  fiat, 
on  producing  the  proceedings  at  the  office,  to  show  who 
are  the  assignees. 

(a)  See  Lord  Eton's  General  OrJer,  27th  June  1826,  2  G.  &  J.  xv. ; 
2  Deac.  B.  L.  104.    All  that  the  act  directs  on  this  head  is,  that  any  cre- 
ditor to  the  amount  of  501.,  residing  out  of  England,  shall  be  personally 
served  with  a  copy  of  the  notice  of  the  meeting  to  decide  upon  the  offer  of 
composition. 


Ex  parte  Thomas  Swinburne. — In  the  matter  of 
Wettmin$ier  Henry  Field  and  James  Crane. 

Nov,  13,  1838.    ,^ 

The  petitioner      1  HIS  was  a  petition  to  Stay  a  dividend,  under  the  fol- 

struck  a  docket    «       .  . 

against  the        lowing  circumstances : 

bankrupt, 

which  he  afterwards  abandoned,  and  entered  into  an  arrangement,  by  which  the  bankrupt 
assigned  all  his  property  to  the  petitioner,  in  trust  for  himsfelf  and  the  other  creditors.  After 
the  petitioner  had  taken  possession  of  the  bankrupts'  properly,  and  incurred  some  expense  to 
the  execution  of  the  trusts,  another  creditor  sued  out  a  fiat  against  the  bankrupts,  under 
whicli  the  assignees  seized  the  banknxpts'  property  in  the  hands  of  the  petitioner. — Heid^ 
that  the  petitioner  had  no  lien  on  the  property,  as  against  the  assignees ;  the  docket  stmck 
by  him  being  primd  faeit  evidence  of  his  having  notice  of  an  act  of  bankruptcy  prior  to  th6 
trust  assignment^  and  the  assignment  itself  amounting  to  an  act  of  bankruptcy. 
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In  December  1836  the  petitioner  struck  a  docket 
against  the  bankrupts,  which,  however,  was  not  followed 
up  by  a  fiat;  the  bankrupts  having,  shortly  afterwards, 
called  a  meeting  of  their  creditors,  who  agreed  to  accept 
a  composition  of  5$.  in  the  pound,  and  requested  the 
petitioner  to  concur  in  this  arrangement ;  to  which  the 
petitioner  consented,  on  the  understanding  that  he  was 
to  be  reimbursed  the  expenses  of  striking  the  docket, 
which  amounted  to  the  sum  of  17 L  In  pursuance  of 
this  arrangement,  an  agreement  in  writing  was  entered 
into  between  the  bankrupts  and  their  creditors,  bearing 
date  the  20th  January  1837,  by  which  they  agreed  to 
release  them  from  their  debts,  on  payment  of  the  com- 
position of  58,  in  the  pound;  and  the  bankrupts  agreed 
to  execute  an  assignment  of  all  their  estate  and  effects 
to  the  petitioner  and  one  John  Godefry,  as  trustees  for 
themselves  and  the  other  creditors,  for  securing  the  pay- 
ment of  the  composition.  Before  the  signature  of  the 
bankrupt,  James  Crane,  was  obtained  to  this  agreement, 
he  was  taken  in  execution  by  a  creditor  for  160/.,  who 
refused  to  accept  the  terms  offered  by  the  bankrupts ; 
upon  which  he  refused  to  sign  the  agreement,  unless  his 
release  from  custody  was  procured  by  satisfaction  of  the 
creditor's  demand.  In  consequence  of  this  determina- 
tion of  the  bankrupt,  Crane,  the  petitioner  was  induced 
to  compound  the  demand  of  the  hostile  creditor  for  40/., 
which  sum  the  petitioner  paid  out  of  his  own  pocket, 
and  thereby  procured  Crane^s  discharge,  and  his  execu- 
tion of  the  agreement.  The  petitioner  alleged,  that 
he  was  a  creditor  of  the  bankrupts  to  the  amount  of 
416/.  128.  2d, ;  and  that,  shortly  after  the  execution  of 
the  agreement,  the  house  in  which  the  business  of  the 
bankrupts  had  been  carried  on,  with  the  fixtures,  stock 
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1838.  in  tradei  and  utensils^  were  delivered  up  to  the  pe- 
^^  ^  titioner  and  Godefry,  as  trustees  under  the  above-men- 
SwiHBVRNB.  tioned  agreement;  but  that  Godefry  soon  afterwards 
absconded^  whereupon  the  petitioner  became  the  sole 
acting  trustee.  In  that  character  be  sold  part  of  the 
bankrupts'  stock,  upon  credit^  for  about  200Z.|  and  re- 
alized upon  other  parts  about  2\2L  in  cash  \  but  the  pe- 
titioner stated^  that  he  was  unable  to  speak  with  accu- 
racy as  to  the  amount,  in  consequence  of  the  books  of 
account  having  been  seized  by  the  messenger  under  the 
fiat.  The  petitioner  allegedj  that  he  had  necessarily 
paid  and  disbursed^  in  execution  of  the  trusts,  for  rent, 
taxes,  wages,  and  other  expenses,  the  sum  of  2802.,  and 
had  subjected  himself  to  law  expenses  for  preparing  the 
aforesaid  agreement,  and  an  assignment  in  pursuance 
thereof,  to  the  further  sum  of  50Z. ;  that  there  was  a 
balance  then  due  to  the  petitioner,  in  respect  of  such 
advances,  liabilities,  and  costs,  in  relation  to  the  afore- 
said docket,  of  \^L ;  for  which  balance  he  claimed  a 
lien  on  the  whole  of  the  bankrupts'  property  delivered 
up  to  him,  and  contended,  that,  as  against  all  the  ere- 
ditors  who  were  parties  to  the  agreement,  he  was  en- 
titled to  be  repaid  in  full,  and  indemnified  against  all 
such  advances,  out  of  the  general  estate  of  the  bank- 
rupts. The  petitioner  then  alleged,  that  he  was  desirous 
that  another  trustee  should  be  associated  with  him  in  the 
trusts,  and  applied  for  this  purpose  to  Mr.  Simmonss 
another  creditor  of  the  bankrupts,  who  recommended  a 
Mr.  WilhinSf  a  confidential  clerk  of  Mr.  Simmons;  to 
which  the  petitioner  assented ;  and  Mr.  Simmons  then 
instructed  the  solicitor,  who  was  employed  to  prepare 
the  deed  of  trust,  to  insert  the  name  of  Mr.  WUkins 
therein  as  trustee  jointly  with  the  petitioner*    Mr.  jSuk- 
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mons,  however,  on  the  15th  June  1837,  thought  proper  1838. 
to  strike  a  docket  against  the  bankrupts,  and  sued  out  ^^  ^ 
the  present  fiat,  under  which  himself  and  his  clerk,  Mr.  Swinbubwe. 
WUkinSf  were  chosen  assignees ;  and  all  the  property  of 
the  bankrupts  then  remaining  in  the  custody  of  the  pe- 
titioner, as  trustee,  together  with  the  books  of  account 
relating  thereto,  were  seized  by  the  messenger.  The 
petitioner  attended  the  two  first  public  meetings  before 
the  Commissioners,  and  claimed  a  lien  on  the  bankrupts' 
property  for  the  balance  of  ISO/. ;  and  afterwards,  at  a 
dividend  meeting,  on  the  14>th  August  1838,  renewed 
bis  claim  of  lien,  and  expressed  a  wish  also  to  prove  for 
the  sum  of  416/.  12s.  2d* ;  when,  on  being  informed  that 
the  bankrupts'  estate  had  a  set-off  against  his  demand, 
he  pressed  for  an  immediate  settlement  of  accounts,  and 
that  in  the  meantime  the  payment  of  the  dividends  might 
be  postponed ;  but  this  request  was  not  acceded  to.  The 
total  amount  of  funds  in  the  hands  of  the  official  as- 
signee, for  the  purposes  of  the  dividend,  were  160/., — 
and  the  petitioner  alleged,  that  all  the  subsequent  assets 
that  would  be  realized  of  the  bankrupts'  estate,  would 
not  be  sufficient  to  pay  the  petitioner's  lien  on  the  pro* 
perty. 

The  prayer  was,  that  the  assignees  might  be  restrained 
from  paying  the  dividend  already  declared,  until  the 
question  of  the  petitioner's  lien  and  claim  upon  the 
bankrupts'  estate  was  determined  ;  that  an  account  might 
be  taken  of  all  sums  paid,  and  liabilities  incurred  by  the 
petitioner,  in  relation  to  the  first^mentioned  docket,  and  to 
the  carrying  the  trusts  of  the  agreement  into  effect;  that 
it  might  be  declared,  that,  as  against  all  the  creditors  of 
the  bankrupts  who  had  executed  the  agreement,  the 
petitioner  was  entitled  to  have  all  such  sums  and  lia-^ 
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1838.        bilities  repaid  to  him^  in  full^  out  of  the  estate  of  the 

Ex  parte      bankrupts^  and  that  the  official  assignee  might  be  ordered 

Swinburne,    ^  repay  him  such  sums  accordingly;  that  an  account 

might  be  taken  of  the  amount  of  the  petitioner's  debt 

contracted  prior  to  the  date  of  the  agreement ;  and  that 

he  might  be  at  liberty  to  prove  for  the  amount. 

Mr.  Swanston,  and  Mr.  Bacon,  appeared  in  support 
of  the  petition. 

Erskine;  C.  J. — Is  there  enough  on  the  face  of  this 
petition,  even  taking  all  the  statements  in  it  to  be  proved, 
to  justify  the  Court  in  giving  you  the  Order  you  ask. 
It  is  not  alleged  in  the  petition,  that  any  proof  was 
tendered  for  the  416i.  Then,  as  to  your  claim  of  lien, — 
if  your  assignment  of  the  property  was  valid,  you  had  a 
lien  upon  it,  no  doubt,  for  your  payments,  and  would 
have  a  right  of  action  against  the  assignees  for  seizing 
it.  But,  having  struck  a  docket  before  the  assignment, 
that  is  primd  facie  evidence  of  your  knowledge  of  the 
act  of  bankruptcy.  How  can  you,  therefore,  have  any 
lien  upon  the  property,  which  you  alleged  was  seized  by 
the  assignees  ? 

Mr.  Swanston,  and  Mr.  Bacon.  If  the  petitioner 
should  be  wrong  on  the  point  of  lien,  the  Court  will,  it 
is  submitted,  give  him  leave  to  go  in  under  the  fiat,  and 
prove  for  the  amount  of  his  debt  contracted  before  the 
assignment.  The  petitioner,  when  before  the  Commis- 
sioners, expressed  a  wish  to  prove  for  the  416/.,  or  that 
an  account  should  be  taken  of  the  real  amount  of  his 
debt.    This  is  tantamount  to  tendering  a  proof* 


CASES  IN  BANKRUPTCY. 


401 


Erskine,  C.  J. — It  seems  to  me,  that  the  Commis- 
sioners and  assignees  have  acted  with  the  greatest  libe- 
rality towards  this  gentleman.  It  appears,  that  he  had 
partially  administered  the  bankrupts*  property  under  the 
trust  agreement,  on  the  supposition  that  he  was  duly  ad- 
ministering it.  If  he  had  a  legal  right  to  the  possession 
of  the  property,  he  would,  of  course,  have  a  lien  for  his 
payments  and  advances.  But,  in  the  statement  of  the 
petitioner's  own  case,  he  struck  a  docket  against  the 
bankrupts  before  the  date  of  the  trust  agreement.  Now, 
a  docket  is  always  accompanied  by  an  affidavit  of  the 
party  striking  the  docket,  that  he  believes  the  person 
against  whom  it  is  struck  has  committed  an  act  of  bank- 
ruptcy. I  do  not  say,  that  such  an  affidavit  would  be  a 
complete  estopi)eI  against  the  present  petitioner,  if  he 
acted  upon  a  mistake  in  stating  his  belief.  But  that 
cannot  be  the  case,  for  he  says ;  in  his  petition,  that  the 
only  reason  why  the  docket  was  not  acted  upon,  was  an 
intended  arrangement  between  the  bankrupts  and  their 
creditors.  It  appears  that  the  Commissioners  did  not 
reject  the  proof,  when  the  petitioner  expressed  a  wish 
to  prove  it,  but  that  they  merely  determined  that  the 
proof  should  stand  over  to  take  the  account;  and  that 
the  assignees  said,  on  that  occasion,  that  they  would 
allow  the  petitioner  any  thing  he  had  paid  under  the 
trust  agreement.  Besides,  it  appears  from  the  affidavits 
in  answer  to  the  petition,  that  the  Commissioners  only 
ordered  the  sum  of  127 L  to  be  divided  among  the  cre- 
ditors, leaving  a  sufficient  balance  in  the  hands  of  the 
assignees  to  pay  the  petitioner  a  dividend  of  9d.  in  the 
pound  upon  the  amount  of  his  debt.  This  was  quite 
enough  to  put  the  petitioner  on  an  equal  footing  with 
the  rest  of  the  creditors.    I  do  not  see,  that  the  peti» 
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1 838.        tioner  has  any  claim  at  law»  or  in  equity,  to  interfere 
with  the  distribution  of  the  bankrupts'  estate. 


Ez  parte 

SwtNBURNI. 


Sir  John  Cross. — It  does  not  seem  to  me^  that  there 
is  any  evidence  of  a  rejection  of  the  proof  tendered  by 
the  Commissioners.  That  brings  the  question,  therefore, 
to  this — was  there^  or  not,  a  prior  act  of  bankruptcy  to 
the  agreement  of  the  bankrupts  to  assign  their  property 
in  trust  for  their  creditors  ?  It  appears  that  the  petitioner, 
in  December  1836,  struck  a  docket  against  the  bank- 
rupts. Now,  although  I  am  not  aware  of  any  case  that 
goes  80  far  as  to  determine,  that  an  affidavit  of  a  creditor 
who  strikes  a  docket  against  a  trader,  in  which  he 
swears,  ''that  he  is  informed,  and  believes,  that  the  party 
has  committed  an  act  of  bankruptcy,"  is  positive  evi- 
dence  of  actual  knowledge  of  such  act  of  bankruptcy  by 
the  creditor;  yet  is  not  the  affidavit  prima  facte  evi- 
dence, against  the  party  making  it,  of  his  knowledge  of 
the  commission  of  an  act  of  bankruptcy  by  the  trader; 
and  does  it  not  shift  the  burden  of  proof  from  the 
shoulders  of  the  assignees  to  the  shoulders  of  the  party 
making  such  an  affidavit?  I  am  of  opinion  that  it  does, 
and  that  the  petitioner  must,  therefore,  be  presumed  to 
have  had  notice,  at  the  date  of  the  trust  agreement,  that 
the  bankrupts  had  previously  committed  an  act  of  bank- 
ruptcy. Besides,  the  petitioner  admits  by  the  prayer  of 
his  petition,  that  the  property  in  the  hands  of  the  as- 
signees under  the  fiat  is  available  for  the  purposes  of  a 
dividend  among  the  creditors  under  the  fiat. 

Sir  GEoaoB  Rose. — I  am  glad  we  are  all  unanimous, 
on  the  subject  of  this  petition.  There  appears  to  me 
quite  sufficient  on  the  face  of  this  petition  to  justify  us 
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in  saying,  that  the  petitioner  has  no  right  to  the  order  IB$S. 
he  asks.  If  the  question  depended  merely  on  the  peti-  j^^  ^ 
tioner  having  notice  of  an  act  of  bankruptcy  committed 
by  the  bankrupts,  the  a6Sdavit  he  swore,  when  he  struck 
the  docket,  \sprimd  facie  evidence  of  such  notice.  But 
the  composition  agreement  itself,  followed  by  the 
transfer  of  all  the  bankrupts'  property,  amounts,  without 
any  thing  more,  to  an  act  of  bankruptcy.  And  even 
supposing  that  there  was  no  act  of  bankruptcy  prior  to 
this  transfer  of  the  bankrupts*  property,  what  right 
would  the  trustees  under  the  composition  agreement 
have  against  the  assignees  under  a  fiat  in  bankruptcy? 
The  petitioner  comes  into  this  Court,  by  virtue  of  a 
trust  agreement,  not  only  affected  by  an  act  of  bank- 
ruptcy, but  actually  created  by  an  act  of  bankruptcy. 
Then,  can  the  trustees  come  to  this  Court,  or  any  Court 
of  Equity,  and  say  that  the  assignees  have  no  right  to 
administer  the  effects  of  the  bankrupts  under  this  fiat? 
Would  the  trustees  be  entitled,  on  a  petition  against 
them  for  the  delivery  up  of  the  bankrupts'  effects,  to 
any  thing  more  than  an  account,  and  all  just  allowances 
in  taking  such  account.  The  assignees  appear  to  me  to 
have  acted  very  fairly  towards  the  petitioner ;  for  they 
did  not  oppose  his  proof,  but  merely  said,  we  have  a 
set-off  against  your  claim. 

Petition  dismissed,  with  costs. 
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1838. 

Ex  parte  Crossley. — In  the  matter  of  Crossley. 
Wetttninster,  Ex  parte  Hall. — In  the  matter  of  Hall. 

Nov.  13, 1838. 

Where  a  pell-  xHESE  two  petitions  stood  in  the  above  order  in  the 

Uon  IS  ordered  '^ 

to  stand  over,  paper  of  the  day,  Ex  parte  Hall  being  the  last  in  the 

Decause  *ne 

counsel  is  not  paper.     When  the  first  was  called  on,  the  respondent 

prepared  with 

an  affidavit  of  did  not  appear;  but  Mr.  Swanston,  in  support  of  the  pe- 

service,  the 

Court  will  not  tition,  not  being  prepared  with  an  affidavit  of  service, 

its  place  in  the  no  order  could  be  made  on  it,  and  it  was  therefore  di- 


cooniei  in  fhA     rected  to  stand 

next  pet 
objects. 


counsel  in  the     rected  to  Stand  over. 

next  petition 


Mr.  Swanston  applied  for  permission  that  it  should 
keep  its  place  in  the  paper. 

Mr.  Anderdon,  who  appeared  in  support  of  the  peti- 
tion of  Ux  parte  Hall^  objected  to  the  application,  as 
Mr.  Swanston  was  not  provided  with  an  affidavit  of  ser^ 
vice. 

The  Court  was  of  opinion,  that  in  strictness,  the  pe- 
titioner being  in  default,  the  petition  should  be  struck 
out  of  the  paper;  but  that  if  an  indulgence  was  granted 
to  the  petitioner,  by  allowing  his  petition  to  stand  over, 
it  ought  not  to  take  precedence  of  the  next  petition;  for 
Ex  parte  Hall,  being  the  last  petition  in  the  paper,  was 
privileged,  and  the  petitioner,  in  that  petition,  therefore 
was  in  no  default. 
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1838. 

Ex  parte  Georoe  Hall. — In  the  matter  of  George 

tJ .  •  •  Wtttmintter, 

_  1838. 

IHIS  was  the  petition  of  the  bankrupt^  to  annul  the  AJoiatStock 
fiat,  on  the  ground  of  there  being  no  valid  act  of  bank-  paDy»dariDg°the 
ruptcy,  and  no  good  petitioning  creditor's  debt.     The  JJ^  in**eqi5ty* 
following  were  the  facts :-  S™  W 

In  January  1834,  a  Joint  Stock  Banking  Company  was  ^"^ridM '**''^ 
established  at  Manchester,  and  other  places,  under  the  ag*m«thim,aiMl 

*'  for  an  accouot, 

name  of  "The  Northern  and  Central  Bank  of  England,"  proceed  against 

Dim  under  the  I 

pursuant  to  the  provisions  of  the  7  Geo.  4.  c,  46.,  of  &  2  vut.  c. 

'^  '^  no.  a.  8.  (the 

which  the  bankrupt  was  elected  one  of  the  directors,  as  Act  for  the  Abo- 
well  as  one  of  the  public  registered  officers  and  trustees,  on  Mesne  Pro- 
The  bankrupt  bad  been  originally  in  business  as  a  purpose^of  ^ 

making  him  a 
bankrupt,  their 
public  officer  swearing  to  a  debt  of  15,000/.  being  due  from  him,  although  9000/.  of  the  debt 
IS  in  dispute;  they  proceed  to  adjudk:ation,  and  obtain  from  the  Commissioners  a  provisional 
assignment  to  themselves;  no  other  creditors  appearing  to  prove,  and  no  assignees  being 
chofiien  under  the  fiat.  The  bankrupt  having  petitioned  to  annul  the  fiat,  statine  that  he  was 
solvent,  and  that  the  Company  had  not  given  him  credit  for  9000/. : — Held,  Uiat  the  Court 
was  bound,  in  the  exercise  of  its  eauitable  jurisdiction,  to  annul  this  fiat;  as  it  appeared  to 
have  been  sued  out,  not  for  the  legitimate  purposes  of  a  fiat  in  bankruptcy,  but  to  enforce  the 
payment  of  a  disputed  partnership  debt  by  an  ex  parte  proceeding,  during  the  pendency  of  a 
suit  in  equity,    uissent,  Ertkine,  C.  J. 

The  7  Geo,  4.  c.  46.,  which  authorizes  the  establishment  of  Joint  Stock  Banking  Compa- 
nies, by  sect  9,  enables  one  of  the  public  officers  of  any  such  Company,  nominated  pursuant 
to  the  provisions  of  the  act,  to  sue  and  be  sued,  and  to  prosecute  commissions  of  bankrupt  on 
behalf  of  the  Company,  against  any  persons,  whether  members  of  the  copartnership,  or  other- 
wise. The  1  &  2  Viet.  c.  96,  which  professes  to  amend  this  enactment,  declares,  that  any 
such  public  officer  may,  in  his  own  name*  "  commence  and  prosecute  any  action,  suit,  or 
other  proceeding  at  law,  or  in  equity,"  against  any  member  of  the  copartnership,  and  that 
such  member  shall  be  liable  to  be  proceeded  again:»t  by  such  public  officer,  "  by  such  pro- 
ceedings, and  with  the  same  legal  consequences,  as  if  such  person  had  not  been  a  member  of 
the  said  copartnership  -"  but  the  last  section  omits  to  specify  commiuiont,  or  fiatt  rf  bank- 
ruptcy, eo  nomine, — neld,  that  the  two  acts  were  to  be  taken  together,  and  that  the  public 
officer  was  authorized  to  sue  out  a  fiat  in  bankruptcy,  against  one  of  the  members  of  the 
Company. 

'Jlie  affidavit  of  the  public  officer  stated,  "  that  he  was  a  registered  officer,  duly  autho« 
riaed  to  sue  on  behalf  or  the  Company,  united  for  the  purpose  of  carrying  on  business,  pur- 
suant to  the  act  of  parliament ;"  without  stating,  that  he  was  duly  nominated,  or  that  the  Com- 
pany were  then  actitally  carrying  on  butineu : — Held,  that  this  was  a  sufficient  allegation  in 
the  affidavit  of  the  officer's  authority,  and  that  the  Company  were  then  in  fact  carrying  on 
business.    Dissent,  Sir  J.  Cross, 

An  affidavit  to  support  an  act  of  bankruptcy,  under  the  new  act  of  1  &  2  Vict.  c.  110.  s.  R. 
for  the  Abolition  of  Arrest  on  Mesne  Process,  may  be  sworn  before  a  Master  Extraordinary  io 
Chancery,  and  filed  in  the  Register's  office  of  the  Court  of  Bankruptcy. 

VOL.  III.  £  £ 
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1838.  brickmaker,  but  had  retired  from  that  business  in  1829, 
£x  parte  ^^^^  which  time  be  had  been  engaged  in  no  business 
^^''*  whatever,  except  as  a  shareholder  of  the  above-men- 
tioned bank.  He  asserted,  that  his  pecuniary  credit  had 
always  been  in  good  repute.  On  the  formation  of  the 
Banking  Company,  the  petitioner  obtained  a  grant  of 
100  shares  in  his  own  name,  and  100  other  shares  in 
the  name  of  his  son.  The  Manchester  board  of  direc- 
tors of  the  Company  consisted  of  nine  persons,  of  whom 
a  Mr.  Moult  was  the  chairman.  The  Company  were  to 
commence  business  as  soon  as  16,000  shares,  of  lOZ. 
each,  were  subscribed  for;  and  in  order  to  make  up  the 
requisite  subscription  as  quickly  as  possible,  it  was  pro- 
posed, that  besides  the  100  shares,  which  was  the  requi- 
site number  to  qualify  a  person  to  act  as  a  Manchester 
director,  there  should  be  entered  to  each  of  the  directors 
900  other  shares,  on  what  was  termed  a  cash  credit  for 
three  years,  and  on  an  understanding  that  the  same  were 
not  to  be  sold  till  the  expiration  of  that  time;  that  in 
the  meantime  each  director  was  to  be  debited  with  the 
amount  of  the  calls  on  such  shares,  and  interest  at  42.  per 
cent.,  and  credited  with  the  amount  of  any  dividends  in 
respect  thereof;  and  that  at  the  end  of  three  years  such 
shares  should  be  sold,  and  that  the  directors  sbouldj  after 
paying  what  was  due  to  the  Company  in  respect  of  the 
calls,  be  entitled  to  the  proceeds.  The  petitioner  was 
prevailed  on  to  take  such  900  shares,  on  the  assurance 
of  Mr.  Moult f  and  other  persons  taking  an  active  part 
in  the  formation  of  the  Company,  that  he  should  be 
allowed  to  relinquish  the  shares  at  any  time  within  the 
three  years.  In  January  1834,  the  petitioner  opened 
a  private  banking  account  with  the  Company,  by  depo* 
siting  with  them  lOOL;  upon  which  he  was  furnished 
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with  two  pass-books,  one  called, "  The  Current  Account  1858. 
Pass-book/'  and  the  other, ''  The  Stock  Account  Pass-  ^^  p^^e 
book  ;**  in  which  last-mentioned  account,  the  petitioner 
was  debited  with  the  calls  and  interest  on  the  900 
shares,  but  not  in  respect  of  the  SOO  shares,  in  respect 
of  which  he  paid  the  calls  as  they  became  due,  amount- 
ing to  20001  On  the  1st  July  1834,  a  deed  of  settle- 
ment was  entered  into  between  the  different  share- 
holders, which  the  petitioner  executed,  with  the  number 
of  500  shares  placed  opposite  his  name,  thinking  that 
he  might  be  induced  to  retain  300  of  the  900  shares 
put  down  to  him  as  before  mentioned,  which,  with  the 
other  SOO  shares  allotted  to  him,  would  make  up  that 
number.  At  the  end  of  the  year  1835,  a  great  number 
of  shares  having  either  become  forfeited,  or  agreed  by 
the  directors  to  be  taken  back  from  the  persons  to  whom 
they  were  originally  allotted,  the  directors  agreed  to  take 
them  at  a  small  premium  in  equal  numbers ;  and,  accord- 
ingly, 445  of  these  shares  were  allotted  to  the  petitioner 
and  each  of  the  other  directors,  which,  it  was  arranged, 
they  might  sell  when  they  thought  fit;  but,  it  being  sup- 
posed that  the  sale  of  shares  to  any  great  extent  by  the 
directors  might  be  injurious  to  the  Company,  it  was 
agreed,  that  these  shares  should  be  allotted  to  each  of 
the  directors  in  the  names  of  other  persons,  as  trustees, 
in  order  that  they  might  appear  as  the  vendors,  upon 
the  sale  of  the  shares.  The  445  shares  were  accord- 
ingly allotted  to  the  petitioner  in  the  name  of  his  son, 
Robert  HM;  and  another  account  was  opened  in  the 
petitioner's  Stock  Account  Pass-book,  headed,  '^  The 
Northern  and  Central  Book  of  England  in  account  with 
Robert  Hally  Stock  Account.'*  The  accountant  of  the 
Company,  thinking  it  advisable  that  the  clerks  in  the 
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1888.       Bank  should  not  know  to  what  extent  the  directors 
Ex  parte      ^^^^  indebted  to  the  Bank,  in  respect  of  the  several 

Hall.  shares  allotted  to  them  on  cash  credit,— a  private  ledger 
was  kept  by  the  accountant,  in  which  the  directors  were 
debited  with  what  was  alleged  to  be  due  from  them 
in  respect  of  such  shares.  In  June  1836,  the  petitioner 
was  informed  that  100  of  the  445  shares,  which  had 
been  allotted  to  him  in  the  name  of  his  son,  had  been 
sold  at  a  premium,  and  credit  for  the  amount  of  the 
proceeds  was  given  to  the  petitioner  in  the  Stock  Ac- 
count Pass-book ;  but  the  petiUoner  never  gave  any  di- 
rections for  this  sale,  and  never  executed  any  deed  of 
transfer  of  such  shares;  the  sale  being  effected  without 
the  petitioner's  knowledge,  and  for  the  purpose  (as  he 
believed)  of  silencing  his  complaints  respecting  the  sale 
of  shares  by  other  directors.  In  September  1836,  the 
petitioner,  being  dissatisfied  with  the  amount  of  shares 
put  down  to  him,  stated  to  the  other  directors  that  he 
should  exercise  the  power  reserved  to  him  of  relinquish- 
ing the  900  shares,  and  also  the  remaining  345  shares 
allotted  to  him  in  the  name  of  his  son,  although  the 
shares  of  the  bank  were  then  selling  at  a  considerable 
premium;  upon  which  Mr,  Moult  offered  himself  to 
take  the  345  shares  at  the  sum  of  3987/.  10^.,  and  to 
pay  for  the  same  by  a  bill  of  exchange,  payable  twelve 
months  after  date;  which  was  agreed  to  on  the  part 
of  the  petitioner.  Mr.  Moult  afterwards  agreed  to 
take  500  of  the  900  shares  at  the  sum  of  5565L,  and 
to  pay  for  them  in  like  manner  by  a  bill  at  twelve 
months'  date,  which  the  petitioner  also  agreed  to;  but 
he  derived  no  profit  from  the  sale  of  these  shares.  The 
sale  was  not  carried  into  execution  until  December 
}836|  when  the  petitioner  drew  two  bills  on  Mn  Moult, 
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which  he  accepted,  for  the  two  sums  above-mentioned ;  1838. 
and  the  petitioner  paid  them  over  to  the  accountant  of  j.^  ^ 
the  Company,  in  part  payment  of  what  was  charged  to  ^^^^' 
the  petitioner  in  respect  of  the  calls  on  the  shares, 
which  had  been  put  down  to  him  on  cash  credit,  and  the 
bills  were  entered  to  the  credit  of  the  petitioner  in  the 
Stock  Account  Pass-book;  and  on  the  same  day  an 
entry  of  the  transfer  of  the  shares  to  Mr.  Moult  was 
made  in  the  usual  way  in  the  Stock  Ledger,  but  no 
entry  was  made  in  the  Transfer  Book,  although  the 
petitioner  wished  such  entry  to  be  made.  The  peti- 
tioner stated,  that  Mr.  Agnew,  one  of  the  directors, 
and  Mr.  Seddon,  the  solicitor  of  the  Company,  were 
present  at  and  cognizant  of  the  sale  of  the  shares 
to  Mr.  Moult,  which  was  also  well  known  to  the 
other  directors ;  and  that  no  objection  was  made  to  such 
sale. 

The  petitioner  then  alleged,  that  although  it  was  at 
first  intended  to  carry  on  the  business  of  the  Company, 
pursuant  to  the  provisions  of  the  act  of  parliament 
before-mentioned,  yet,  in  May  1835,  the  Company  esta* 
blished  an  office  in  London,  which  was  continued  till 
February  1837,  where  they  carried  on  the  business  of 
bankers,  contrary  to  the  provisions  of  the  act,  and  of 
other  acts,  conferring  exclusive  privileges  on  the  Bank 
of  England;  by  reason  of  which,  the  petitioner  con- 
tended that  the  Company  were  not  entitled  to  sue  and 
be  sued  in  the  name  of  any  registered  public  officer. 

The  Company  being  involved  in  pecuniary  difficulties, 
the  directors  applied  for  assistance  to  the  Bank  of  Eng-* 
land,  which  agreed  to  make  advances  to  them  to  a  large 
amount,  on  condition  that  the  Company  should  discon- 
tinue their  banking  business  until  those  advances  should 
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1838.  be  repaid;  and,  for  the  satisfaction  of  the  Bank  of  Eng- 
£s  fnris  iBini,  inspectors  were  appointed  to  examine  into  the  affairs 
of  the  Company.  In  pursuance  of  the  agreement  en- 
tered into  with  the  Bank  of  England,  the  Company  dis- 
continued tlieir  business  as  bankers  on  the  1st  February 
1837,  and  never  afterwards  resumed  it.  Most  of  the 
Manchester  directors  being  largely  indebted  to  the  Com- 
pany, the  inspectors  required  them  to  give  security  for 
the  balances  due  from  them;  upon  which  it  was  ar- 
ranged, that  they  should  execute  an  assignment,  by  way 
of  mortgage,  of  all  the  shares  then  belonging  to  them 
in  the  Company,  and  also  of  certain  shares  which  many 
of  them  had  taken  in  other  joint  stock  companies.  Upon 
the  request  of  Mr.  Mouit^  the  petitioner  delivered  up  to 
him  the  certificates  for  the  remaining  600  shares,  and 
the  certificates  for  certain  shares  in  other  companies,  in 
order  that  the  proposed  mortgage  might  be  prepared ; 
which  shares,  the  petitioner  alleged,  would  be  amply 
sufficient  to  secure  the  payment  of  any  balance  due  from 
him  to  the  Company.  The  petitioner  shortly  afterwards 
disccFvered,  to  *his  great  surprise,  that  Mr.  Monk  in* 
tended  to  comprise  in  the  mortgage  not  only  the  600 
shares,  but  also  the  845  shares,  which  he  had  sold  to 
Mr.  Moult,  and  the  certificates  for  which  were  in  Mr. 
MauW$  name,  and  in  his  possession.  The  petitioner 
immediately  refused  to  execute  any  mortgage  which  com- 
prised these  shares  as  belonging  to  him ;  upcm  which 
Mr.  Momlt  stated,  that  the  only  reason  for  comprising 
them  in  the  mortgage  was,  that  the  inspectors  had  ob- 
jected to  recognise  the  sale  of  them  to  him ;  but  thai 
the  execution  of  the  proposed  mortgage  would  not  in 
any  way  affect  the  sale ;  when  the  petitioner  insisted 
upon  having  a  letter  to  that  effect  from  Mr.  JUindti 
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which^  upon  Mr*  Moult  consenting  to  give,  the  peti-  ISSS. 
tioner  was  persuaded  by  him  to  execute  the  mortgage*  ^^  ^^ 
Mr.  Moult,  accordingly^  on  the  S3rd  January  1837,  ad*  ^^'^ 
dressed  a  letter  to  the  petitioner  in  the  following  terms: 
''  In  consequence  of  the  Committee  of  Inspectors  hav- 
ing declined  to  recognize  the  sale  of  845  shares  of  this 
bank's  stock  by  you  to  me,  I  hereby,  nevertheless,  be- 
come bound  to  account  to  you  for  the  full  value  thereof, 
as  formerly  agreed  between  usy  and  that,  under  any  cir-* 
Gumstances,  you  shall  come  by  no  loss  on  these  shares.'* 
The  indenture  of  mortgage,  which  the  petitioner  was  thus 
induced  to  execute,  had  been  already  prepared  and  in- 
grossed  for  his  signature;  it  bore  date  on  the  Slst 
January  1837,  and  after  reciting  that  the  petitioner  was 
the  owner  of  1445  shares  in  the  Northern  and  Central 
Bank,  as  also  the  owner  of  certain  other  shares  in  two 
other  companies,  and  that  the  petitioner  upon  his  bank- 
ing account  was  indebted  to  the  Company  in  15,000/., 
the  petitioner  was  made  to  assign  to  trustees  all  the 
shares  above  specified  for  securing  the  payment  of  such 
debt  The  petitioner  alleged,  that  previous  to  the  ex- 
ecution of  this  assignment,  neither  the  petitioner,  nor 
any  one  on  his  behalf,  read  the  same,  or  any  draft 
thereof;  and  that  he  was,  until  some  days  afterwards, 
when  he  applied  for  a  copy  of  it,  ignorant  of  the  recital 
in  it  stating  that  he  was  indebted  to  the  Company  in  the 
sum  of  16,000/.  In  estimating  this  balance,  the  peti- 
tioner supposed  that  the  only  reason  why  the  Bank  had 
given  hifli  no  credit  for  the  two  bills  of  exchange 
before-mentioned  was,  because  they  would  not  be  due 
mitil  the  month  of  December  following.  After  the  exe- 
cution of  the  assignment,  the  petitioner  sold  some  shares 
in  another  Company^  and  allowed  the  proceeds  thereof^ 
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1838.        amounting  to  near  4000/.^  to  be  placed  to  the  credit  of 
Ex  parte      ^^®  account  with  the  Northern  and  Central  Bank.    The 

Hall.  petitioner,  upon  being  afterwards  pressed  by  the  trustees 
for  further  security,  in  August  1837,  deposited  with  the 
soUcitor  of  the  Company  the  title-deeds  of  certain  free- 
hold property  at  Manchester,  by  way  of  equitable  mort- 
gage. 

The  petitioner  alleged,  that  the  Company  never  pre- 
sented for  payment  the  two  bills  for  3937/.  lOs.  and 
55652.  to  Mr.  Mault^  the  acceptor,  nor  ever  gave  the 
petitioner  notice  of  their  dishonour ;  and  that  when  the 
bills  fell  due,  in  December  1837,  Mr.  Moult  was  solvent 
and  in  good  credit,  but  that  he-  had  since  become  in- 
volved in  pecuniary  difficulties.  In  consequence  of  this 
neglect  on  the  part  of  the  Company,  the  petitioner  in- 
sisted that  he  was  discharged  from  all  liability,  as  drawer 
of  the  bills,  and  was  entitled  to  be  credited  with  the 
amount  of  them,  in  taking  an  account  of  what  was  due 
from  him  to  the  Company ;  but  the  Company,  on  the 
ISth  January  1838,  delivered  an  account  to  the  peti- 
tioner, claiming  a  balance  due  from  him  of  17,000/.  On 
the  following  day  the  petitioner  wrote  to  the  directors 
of  the  Company  a  letter,  in  which  he  complained  of  the 
omission  to  credit  him  with  the  amount  of  the  two  bills, 
and  desired  to  have  the  account  rectified  in  this  respect. 
The  directors,  however,  refused  to  do  this,  and  on  the 
SOth  April  1838,  brought  an  action  at  law  against  the 
petitioner  for  the  recovery  of  the  17,000/.;  in  which 
action  no  declaration  was  filed,  and  the  attornies  for  the 
plaintiffs  afterwards  obtained  a  rule  to  discontinue.  On 
the  25th  May  1838,  the  directors  filed  a  bill  in  the 
Court  of  Exchequer  against  the  petitioner,  for  a  sale  of 
the  property  which  was  the  subject  of  the  equitable 
mortgage,  and  for  an  account;  to  which  the  petitioner 
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put  in  his  answer  in  October  following.  On  the  17th  1338. 
October^  the  directors,  by  Edward  Connelly  as  one  of  ^.^  ^ 
the  registered  public  officers  of  the  Company,  commenced 
another  action  in  the  Queen's  Bench  against  the  peti- 
tioner, for  the  recovery  of  the  above  balance  claimed  by 
them,  which  was  still  pending;  but  no  declaration  had 
been  filed  in  it.  On  the  4th  October,  the  petitioner  was 
served  with  a  copy  of  an  affidavit  sworn  by  a  Mr.  Stubbs, 
as  one  of  the  registered  public  officers  of  the  Company, 
and  with  a  notice  in  writing,  under  the  1  &  2  Vict.  c.  1 10. 
8. 8,  requiring  immediate  payment  of  a  debt  of  15,000Z. 
due  to  the  Banking  Company.  On  the  17th  October, 
the  petitioner's  agents  tendered  to  one  of  the  Commis* 
sioners  of  the  Court  of  Bankruptcy  an  affidavit  of  the 
petitioner,  in  which  he  swore  that  he  was  not  indebted 
to  the  Company  in  the  sum  of  15,000/.,  and  that  if  a  fair 
account  was  taken  of  what  was  really  due  from  the  peti- 
tioner, the  balance  would  not  amount  to  more  than  5000/., 
for  which  the  securities  before  mentioned  were  amply 
sufficient  for  the  payment  of  it ;  that  the  petitioner  was 
willing  to  come  to  a  fair  account  with  the  Company; 
and  that  he  had  no  intention  of  leaving  the  kingdom,  or 
avoiding  the  payment  of  what  might  be  found  due  from 
him.  The  Commissk)ner  declined  to  receive  this  affida- 
vit,, on  the  ground  that  he  had  no  jurisdiction  but  to 
ascertain  that  there  were  two  sufficient  sureties  to  the 
bond  required  by  the  act,  having  regard  to  the  amount 
of  the  debt  sworn  to.  The  petitioner  alleged,  that  he 
could  without  difficulty  have  obtained  sufficient  sureties 
to  enter  into  a  bond  for  the  balance  due  from  him,  after 
deducting  the  amount  of  the  two  bills  of  eschange ;  but 
that  he  was  advised,  under  all  the  circumstances,  he 
would  not  be  liable  to  be  deemed  to  have  committed  an 
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1838.       act  of  bankruptcyi  by  reason  of  omitting  to  enter  into 
£x parts      ^^^  required  bond;  and  that  he  therefore  determined 

Hall.         |2q^  (q  QQi^f  JdIq  gy^{|  bond. 

On  the  Slst  October  1838  a  fiat  in  bankruptcy  waa 
issued  against  the  petitioner,  as  a  banker,  at  the  ii»- 
stance  of  Mr.  Stubbs,  as  the  petitioning  creditor  on  be- 
half of  the  Banking  Company ;  which  on  the  following 
day  was  opened,  when  the  petitioner  was  adjudged  a 
bankrupt,  as  he  alleged,  upon  false  and  deceitftd  evi- 
dence, and  Mr.  Stubbs  was  appointed  the  provisional 
assignee.  The  petitioner  stated,  that,  in  anticipation  of 
a  flat  being  issued  against  him,  he  caused  instructions 
to  be  laid  before  counsel  to  prepare  a  petition,  that  he 
might  be  heard  by  counsel  before  the  Commissioners 
at  the  opening  of  the  fiat,  and  that  publication  might 
be  stayed  in  the  Gazette;  but,  from  the  rapidity  of  the 
proceedings  under  the  fiat,  he  was  prevented  from  so 
doing.  The  petitioner  alleged,  that  he  never  at  any 
time  carried  on  the  business  of  a  banker,  except  by 
holding  shares  in  joint  stock  banking  companies,  nor 
any  other  trade  or  business  whatever,  since  the  year 
18S9;  and  that,  even  if  he  was  a  trader  within  the  bank- 
rupt law,  he  had  committed  no  act  of  bankruptcy,  except 
so  far  as  he  might  be  deemed  to  have  committed  one,  by 
not  entering  into  a  bond  under  the  1  &  S  Vict.  c.  110,  as 
before  mentioned ;  that  he  was  perfectly  solvent,  and  was 
not  indebted  to  any  other  persons  besides  the  Banking 
Company,  except  in  a  few  small  sums,  not  exceeding  5/. 
in  the  whole;  and  except  what  he  might  owe  to  his 
solicitors,  for  defending  him  in  the  various  proceedings 
before  mentioned. 

The  petition  then  alleged,  that  by  the  Company^s  deed 
of  settlement  it  was  provided,  that  in  case  losses  should 
be  sustained  by  the  Companyj  to  the  whole  amount  of 
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the  fund  called  the  Reserve  Surplus  Fund,  and  the  1838. 
amount  of  one-fourth  part  of  the  capital  which  for  the  £,  p^^* 
time  being  should  have  been  actually  paid  up,  the  direc- 
tors were  required  to  call  an  extraordinary  general  meet' 
ing  of  the  proprietors,  for  the  purpose  of  taking  into 
consideration  the  propriety  of  dissolving  or  continuing 
the  Company.  That  the  directors  were  required  by  the 
petitioner  to  call  such  a  meeting,  which  they  refused  to 
do,  alleging,  that  losses  to  the  requisite  amount  had  not 
been  sustained.  That  if  such  allegation  of  the  directors 
were  true,  there  would,  upon  the  winding-up  of  the 
Company's  affairs,  after  allowing  10«.  per  share  for  ex'^ 
penses,  be  due  7/.  per  share  to  each  proprietor,  making, 
on  the  1445  shares  assigned  by  the  petitioner  to  the 
Company  for  securing  the  petitioner's  debt,  a  sum  of 
10,115/.  That  the  shares  of  the  petitioner  in  the  other 
Joint  Stock  Banking  Companies,  comprised  in  the  above- 
mentioned  assignment,  were  of  the  value  of  3100/r ;  and 
the  value  of  the  property  subject  to  the  equitable  mort-^ 
gage  was  at  least  8000/.,  making  the  value  of  the  said 
securities  to  amount  together  to  16,S50Z.;  but  that,  even 
sopposing  a  greater  loss  to  have  been  sustained  by  the 
Company,  than  what  was  alleged  by  the  directors,  the 
value  of  the  above  securities  would  be  amply  sufficient 
for  the  payment  of  what  was  justiy  due  from  the  pett-^ 
tioner. 

The  petitioner  then  stated  certain  facts,  from  which 
he  inferred  a  vindictive  spirit  was  entertained  against 
him  by  the  solicitor  to  the  Banking  Company,  and  that 
the  directors  had  been  instigated  by  him  in  their  harsh 
I^oceedings  against  the  petitioner. 

The  prayer  was,  that  the  fiat  might  be  anntdkd,  and 
the  bond  assigned,  at  the  costs  of  the  petitioning  credi* 
tor,  or  of  the  Banking  Company. 
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18S8.  Mr.  Andtrdon,  and  Mr.  Geldart,  in  support  of  the 

B^e      petition. 

^'^  The  present  fiat  was  sued  out  by  the  Company,  during 

the  pendency  of  a  suit  in  equity  for  collateral  purposes. 
[Sir  George  Rose.  There  is  an  important  point  for  con- 
sideration in  this  case,  namely,  whether  the  representa- 
tive of  a  company  can  properly  strike  a  docket  against 
a  copartner,  upon  a  debt  due  to  the  company.  No  such 
power  exists  in  the  ordinary  operation  of  the  Bankrupt 
Law;  and  the  point  to  be  considered  is,  therefore, 
whether  the  acts  of  parliament,  commonly  called  the 
Banking  Acts,  give  such  an  authority  (a).]  This  Com- 
pany is  established  under  an  ordinary  deed  of  partner- 
ship, without  any  special  act  of  parliament.  We  con- 
tend, here,  Ist,  that  the  petitioning  creditor  had  no  au- 
thority whatever  to  sue  out  a  fiat  against  Mr.  Hall; 
3nd,  that  Mr.  HaU  was  not  a  trader,  within  the  Bank- 
rupt Law;  and,  Srdly,  that  Mr.  Hall  has  committed  no 
valid  act  of  bankruptcy. 

As  to  the  first  point,  it  is  provided  by  the  act  which 
authorizes  generally  the  establishment  of  joint  stock 
banking  companies,  7  Geo.  4.  c.  46.  s.  9.,  that  all  ac- 
tions and  suits  against  any  persons,  who  might  be  in-* 
debted  to  any  such  copartnership,  might  be  commenced 
in  the  name  of  any  one  of  the  public  registered  officers 
of  the  Company.  And  by  a  more  recent  statute,  the 
1  k2  Vict.  c.  96.,  which  recites  the  former  act,  it  is 
enacted,  "  that  any  such  public  officer  may,  in  his  own 
name,  commence  and  prosecute  any  action,  suit,  or  other 
proceeding  at  law  or  in  equity,  against  any  person  being 
or  having  been  a  member  of  the  said  copartnership, 
either  alone>  or  jointly  with  any  other  person,  against 

(a)SM7Geo«4.  ci^  I.9.;  lk2Vict.  g.96. 
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whom  any  such  copartnership  has,  or  mayi  have  any 
demand  whatsoever/'  But  there  is  nothing  in  this  last 
statute,  which  authorizes  the  public  officer  to  issue  a 
fiat  in  bankruptcy.  Now,  by  the  case  of  Guthrie  v. 
FUke  (a),  where  an  act  of  parliament  enabled  a  Com- 
pany to  sue  and  be  sued  in  the  name  of  their  secretary, 
and  enacted,  that  they  might  commence  all  actions  and 
suits  in  his  name,  as  nominal  plaintiff;  it  was  held,  that 
this  did  not  enable  the  secretary  to  petition,  on  behalf 
of  the  Company,  for  a  commission  of  bankruptcy  against 
their  debtor  (b). 

Then,  with  respect  to  the  trading ;  it  was  a  question, 
in  Ex  parte  Brundrett  (c),  whether  the  mere  holding  of 
shares  in  a  joint  stock  banking  company  constituted  a 
trading,  within  the  meaning  of  the  Bankrupt  Law.  But, 
although  the  several  members  of  this  Banking  Company 
might  be  held  to  be  traders,  as  between  themselves  and 

(a)3B.&C.  178. 

(b)  The  cue  of  GuihrU  ¥•  Fuk§  proceeded  upoo  the  conttraction  of  t 
privftte  act  of  parliameat,  id  which  no  mention  was  made  of  siuDg  out  a 
commission  of  bankruptcy.  But  by  the  9th  section  of  the  7  Geo,  4.  c.  46. 
it  is  enacted.  "  that  all  actions  and  suits,  and  alto  all  petiiioru  to  found  any 
commiMtion  of  bankruptcy  againtt  any  pinon  or  penont,  who  may  be  at  any 
time  indebted  to  any  such  copartnership  carrying  on  business  under  the 
provisions  of  this  act,  and  all  proceedingt  at  law  or  in  equity,  under  any 
eommiuion  of  bankruptcy,  and  all  other  proceedings  at  law  or  in  equity,  to 
be  commenced  or  instituted,  for  or  on  behalf  of  any  such  copartnership, 
against  any  jteison  or  persons,  bodies  politic  or  corporate,  or  others,  whether 
members  of  such  copartnership  or  otherwise,  for  recovering  any  debts,  or 
enforcing  any  claims  or  demands  due  to  such  copartnership,  or  any  other 
matter  relating  to  the  concerns  of  such  copartnership,  shaU  and  lawfully 
may,  from  and  alter  the  passing  of  this  act,  be  commenced,  or  instituted 
and  prosecuted  in  the  name  of  any  one  of  the  public  officers  nominated  as 
aforesaid  for  the  time  being  of  such  copartnership,  as  the  nominal  plaintiff, 
or  petitioner,  for  and  on  behalf  of  such  copartnership."  The  words  in  italics 
appear  to  have  been  introduced  into  the  act,  in  consequence  of  the  decbion 
b  Guthrie  v.  Fitke,  which  occuned  two  years  before  this  act  was  passed* 

(o)  2  Dm.  349. 


1888. 


Ex  parte 
Hall. 
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18S8.       the  publici  yet  they  were  not  bo,  inter  se.    There  has, 

Ez  parte      ^  V^^f  heeti  no  decision  on  that  point. 
Hall.  jj^^  ^^j^^  objection  to  this  fiat  turns  on  the  alleged 

act  of  bankruptcy^  which  depends  upon  the  construc- 
tion of  the  recent  statute  of  the  1  &  2  Vtet.  c.  1  lO,  for 
abolishing  Arrest  on  Mesne  Process.  By  section  8  of 
that  statute,  it  is  enacted,  ^'that  if  any  single  creditor,  or 
any  two  or  more  creditors,  being  partners,  whose  debt 
shall  amount  to  lOOZ.,  or  upwards,  &c.  of  any  trader 
within  the  meaning  of  the  laws  now  in  force  concerning 
bankrupts,  shall  file  an  affidavit,  or  affidavits,  in  her 
Majesty's  Courts  of  Bankruptcy,  that  such  debt  or  debts 
is  or  are  justly  due  to  him,  or  them,  respectively;  and 
that  such  debtor,  as  he  or  they  verily  believe,  is  such 
trader  as  aforesaid,  and  shall  cause  him  to  be  served 
personally  with  a  copy  of  such  affidavit  or  affidavits, 
and  with  a  notice  in  writing  requiring  immediate  pay- 
ment of  such  debt  or  debts;  and  if  such  trader  shall 
not,  within  twenty-one  days  after  personal  service  of 
such  affidavit  or  affidavits  and  notice,  pay  such  debt 
or  debts,  or  secure  or  compound  for  the  same,  to 
the  satisfaction  of  such  creditor  or  creditors,  or  enter 
into  a  bond,  in  such  sum,  and  with  such  two  sufficient 
sureties,  as  a  Commissioner  of  the  Court  of  Bankruptcy 
shall  approve  of,  to  pay  such  sum  or  sums  as  shall  be 
recovered  in  any  action  or  actions  which  shall  have  been 
brought,  or  shall  thereafter  be  brought,  for  the  recovery 
of  the  same,  together  with  such  costs  as  shall  be  given 
in  the  same,  or  to  render  himself  to  the  custody  of  the 
gaoler  of  the  Court  in  which  such  action  shall  have 
been,  or  may  be  brought,  according  to  the  practice  of 
such  Court,  or  within  such  time  and  in  such  manner 
as  the  said  Court,  or  any  Judge  thereof,  shall  direct, 
after  judgment  shall  have  been  recovered  in  such  action, 
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every  such  trader  shall  be  deemed  to  have  committed       1838. 
an  act  of  bankruptcy  on   the  S0nd  day  after  service      ^^  ^^ 
of  such  affidavit  or  affidavits  and  notice^  provided  a       ^^''^* 
fiat  in  bankruptcy    shall    issue    against   such  trader^ 
within  two  calendar  months  from  the  filing  of  such  affi- 
davit or  affidavits,  but  not  otherwise."    lErskine,  C.  J. 
This  law  has  the  same  effect,  as  the  lying  in  prison 
twenty-one  days,  under  the  former  statute.]    The  fiat 
agunst  Mr.  Hall  was  sued  out  on  an  affidavit  setting 
forth  his  default,  in  not  complying  with  any  of  the 
requisitions  of  this  statute,  as  the  alleged  act  of  bank- 
ruptcy.   The  petitioning  creditor  swore,  that  the  enor- 
mous sum  of  15,000Z.  was  due  from  Mr.  Hall  to  the 
Company,  and  called  on  him  to  fiimish  bail  to  that 
amount.    Now,  however  high  might  be  the  credit  of 
a  commercial  gentleman,  some  difficulty  might  reason- 
ably be  expected  to  arise  in  procuring  bail  for  so  large 
a  sum,  many  persons  being  prohibited  by  partnership 
agreements  fifom   rendering    such   assistance  to  their 
friends.    Mr.  Hall,  however,  found  one  fi*iend,  an  emi- 
nent London  banker,  who  offered  bail  for  the  whole 
sum ;  but,  while  the  negociations  for  another  surety  were 
in  progress,  the  time  elapsed  which  is  limited  by  the 
statute  for  this  purpose ;  and  this,  it  is  now  contended, 
sufficed  to  constitute  an  act  of  bankruptcy.    Mr.  Hall 
says,  that  he  does  not  owe  the  Company  a  third  of 
the  sum  for  which  he  was  required  to  find  bail,  and 
that  the  real  amount  of  the  debt  is  covered  by  the 
securities  they  hold.     But  there  is  a  fatal  objection  to 
the  affidavit  sworn  by  the  petitioning  creditor.    The  act 
of  parliament  requires  it  to  be  filed  in  the  Courts  of 
Bankruptcy.     It  is    not  easy  to  understand  what  is 
meant  hy  the  use  of  the  plural  number ;  and  it  may  be 
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1838.       supposed  to  be  a  literal  error,  from  the  words  ''a  Com* 
Ex  parte      missioner  of  the  Court  of  Bankruptcy  "  occurring  in  a 

^^^^*  subsequent  part  of  the  section.  But  the  present  affi- 
davit was  not  sworn  in  any  Court  of  Bankruptcy,  but 
before  a  Master  Extraordinary  of  the  Court  of  Chancery, 
residing  at  Manchestet,  who  could  have  nothing  to  do 
with  the  affidavit.  Whether  it  was  intended  by  the 
act  of  parliament  to  bring  parties  from  an  indefinite 
distance  in  the  country,  to  swear  an  affidavit  before  one 
of  the  Commissioners  of  the  Court  of  Bankruptcy  in 
Basinghall  Street,  it  is  not  necessary  to  inquire;  but 
whatever  construction  is  put  upon  the  statute,  the  pre- 
sent affidavit  must  fall  to  the  ground,  and  all  the  pro- 
ceedings founded  on  it  are  wholly  nugatory.  The  affi* 
davit,  also,  is  not  entitled  in  any  cause  or  matter.  How, 
then,  could  an  indictment  for  perjury  lie  on  such  an 
affidavit?  [Sir  George  Rose,  The  main  point  to  be 
considered  is,  whether  the  Court  will  allow  its  process 
to  be  used,  after  the  proceedings  which  have  taken 
place  in  the  Courts  of  Exchequer  and  Queen's  Bench, — 
and  upon  an  act  of  bankruptcy  created  by  the  act  of  the 
very  party,  who  was  an  adverse  litigant  in  those  suits. 
It  might  be  a  good  act  of  bankruptcy,  perhaps,  in  the 
hands  of  other  creditors,  if  there  were  any ;  but  ought 
it  to  be  allowed  to  be  taken  advantage  of  by  the  party 
who  had  forced  the  petitioner  into  that  position?] 

There  is  another  objection  to  the  fiat,  which  is,  that 
the  Company,  who  sued  it  out  by  their  public  officer, 
have  forfeited  all  their  rights  under  the  7  Geo*  4.  c.  26., 
by  breaking  the  restrictions  of  that  act,  and  inter- 
fering with  the  rights  and  privileges  of  the  Bank  of 
England ;  for  they  opened  an  office  in  Charlotte  Row, 
in  the  City  of  London,  for  the  transaction  of  general 
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banking  business,  both   of  deposit  and  of  issue ;   al-        1838. 
though  the  Bank  of  England  had  consented  to  forego      ^^ 
its  rights  only,  on  the  express  condition  that  no  bank        ^'^'-^* 
of  this  description  should  be  opened  within  sixty  miles 
of  the  metropolis.     But,  independently  of  the  Company 
having  thus  forfeited  their  rights  by  a  violation  of  the 
privileges  of  the  Bank  of  England,  they  had  ceased  to 
exist  as  a  Company,  when  this  fiat  was  sued  out;  having 
long  before  discontinued  the  business  for  which  they 
were  established,  and  having  no  operations,  except  so 
fisur  as  related  to  winding  up  the  concern.    They  had  no 
right,  therefore,  to  do  any  act  by  a  public  registered 
officer,  under  the  7  Oeo.  4.  c.  26.    At  all  events,  it  was 
not  competent  to  them  to  sue  out  a  commission  against 
a  shareholder,  on  an  unsettled  account. 

Mr.  SwanstoTif  Mr.  Wiffhiman,  and  Mr.  Btzcan,  for  the 
petitioning  creditor. 

A  brief  statement  of  facts  will  serve  to  explain  the 
conduct  of  the  respondents.  Mr.  ffaUy  the  petitioner, 
was  intimately  connected  with  the  Northern  and  Central 
Bank,  in  the  different  characters  of  trustee,  acting  di- 
rector,  and  customer.  He  was,  in  18S6,  a  debtor  to  the 
bank  in  the  amount  of  15,000/.,  for  cash  advances  to  him 
as  a  customer^ — and  also  as  a  shareholder,  for  default  of 
payment  of  arrears  on. a  large  number  of  shares.  When 
the  Bank  of  England  took  upon  itself  to  interfere,  on 
account  of  the  difficulties  and  embarrassments  of  this 
Banking  Company,  four  inspectors  were  appointed  to  in- 
vestigate the  state  of  the  accounts.  It  was  then  for  the 
first  time  discovered,  that  there  had  been  certain  deal- 
ings between  the  bankrupt  and  a  gentleman  named 
Moult.      Mr.  Hall,   holding  between    1400  and  1500 

VOL.  ni.  F  F 
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1838.        shares  in  1836,  had  agreed  privately  to  transfer  900 
y^'^^        shares  to  Mr.  Moult,  on  payment  by  bills  of  exchange 

ijX  parte 

Hall.  for  9000/.  This  was  altogether  a  secret  transaction ; 
there  was  no  entry  of  the  transfer,  except  in  the  private 
book  of  the  chief  accountant,  and  no  fees  were  paid 
upon  the  transfer.  On  its  discovery,  the  arrangement 
was  not  recognized,  and  Mr.  Moult  received  back  the 
bills.  The  entry  in  the  private  book  was  corrected,  and 
an  alteration  would  have  been  made  in  Mr.  HalFs  pass 
book,  had  it  been  possible  to  obtain  access  to  it,  which 
was  attempted  in  vain.  Mr.  Hall  then  executed  the  as- 
signment of  the  21st  January  1837,  whereby  he  con- 
veyed to  trustees  for  the  Banking  Company  1445  shares 
in  that  establishment,  as  security  for  the  sum  owing  by 
him,  and  also  60  shares  in  the  Agricultural  and  Com- 
mercial Bank.  A  sum  of  15,000/.  was  then  admitted  by 
the  deed  to  be  due  from  the  petitioner,  on  his  "banking 
account.  After  that,  what  right  has  he  now  to  object, 
that  Moulfs  bills  have  not  been  accounted  for  ?  The 
bank  was  embarrassed,  from  its  extensive  advances  to 
various  individuals,  the  petitioner  amongst  the  number ; 
and  he  was  applied  to  for  the  purpose  of  making  his 
assignment  available,  but  he  refused  even  to  give  the 
dividend  warrants  on  the  shares.  An  action  was  ac- 
cordingly commenced  on  good  grounds;  but  it  being 
discovered,  that  Mr.  Hall  proposed  taking  advantage  of 
some  technical  difficulties,  which  have  been  subsequently 
remedied  by  a  recent  statute,  the  action  was,  under  legal 
advice^  discontinued.  In  August  1837,  application  was 
made  to  Mr.  Hall  for  further  security,  the  deed  of  Ja- 
nuary being  useless ;  and  he  then  deposited  the  title- 
deeds  of  certain  estates.  This  security  proving  also  un- 
available, the  Company  were  advised  to  file  a  bill  in  the 


CASES  IN  BANKRUPTCY.  4S3 

Court  of  Exchequer,  for  a  sale  of  the  property,  and  for  ISSS, 
a  declaration  of  what  was  due  from  the  petitioner  on  -^^  ^^^ 
account.  This  suit  was  commenced  before  the  act  of  ^^^^ 
her  present  Majesty  had  passed,  and  when  the  altered 
position  about  to  arise  between  these  parties  could  not 
have  been  foreseen.  [Erskinef  C.J.  There  is  no  doubt, 
that  there  was  nothing  to  prevent  the  issuing  of  a  fiat, 
on  another  act  of  bankruptcy.]  That  view  of  the  case 
will  certainly  much  narrow  the  question  to  be  discussed. 
[Sir  John  Cross,  The  notice  and  default  under  the  new 
act  are  admitted ;  but  the  doubt  is,  as  to  the  sufficiency 
of  the  affidavit.  The  8th  section  of  the  statute  creates 
a  new  act  of  bankruptcy,  in  which  there  are  two  inci- 
dents, the  affidavit  of  debt  by  a  creditor,  and  the  debtor's 
subsequent  default.  The  latter  is  admitted ;  but  as  to 
the  former,  it  is  objected,  that  the  affidavit  was  not  taken 
before  a  proper  officer,  or  sworn  by  a  proper  party.] 
The  proceedings  of  the  respondents  were  taken  for  the 
purpose  of  enforcing  the  security  they  held,  the  act  of 
bankruptcy  being  merely  incidental.  We  contend,  it  is 
a  good  act  of  bankruptcy,  and  that  the  only  question  is, 
whether  it  is  competent  to  the  bank  to  take  advantage  of 
the  power  afforded  by  the  statute.  The  pendency  of  a 
suit  in  equity  would  not  have  prevented  an  arrest  for 
debt  under  the  old  practice;  and  if  the  defendant  had 
continued  twenty-one  days  in  prison,  he  would  have 
committed  an  act  of  bankruptcy;  and  the  right  of  the 
plaintiff  in  the  action  to  avail  himself  of  an  act  of  bank- 
ruptcy thus  obtained,  could  not  have  been  disputed. 
[Sir  George  Rose.  Having  a  claim  for  an  equitable 
debt,  the  respondents  endeavour  to  establish  it  by  a  suit 
in  equity,  and,  during  the  pendency  of  that  suit,  take 
other  proceedings  against  Mr.  Hall  to  force  him  into  an 

p  f2 
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18.S8.       act  of  bankruptcy.    The  question  is^  whether  this  is 
Ex  parte      ^^^  ^^  abuse  of  the  process  of  the  Court.    It  will  be 
Hall.        material,  therefore,  to  see  what  other  ci*editors  are  to 
be  benefited,  and  whether  there  is  any  other  property  to 
be  disposed  of.     There  may  be  a  diflSculty,  also,  in 
working  the  fiat,  arising  from  the  relation  between  the 
bankrupt  and  his  co-proprietors  in  the  Banking  Com- 
pany.]     If  the  fiat  be  good,  there  will  be  no  difiiculty, 
whicii  this  Court  cannot  deal  with,  in  effecting  the  proper 
arrangements  for  working  it  equitably.    There  would 
be  no  more  difficulty  in  administering  the  assets  under 
this  fiat,  than  in  the  common  case  where  there  are  joint 
and  separate  estates  to  be  administered  under  the  same 
fiat.    A  distinction  has  been  taken  between  an  act  of 
bankruptcy  committed  by  the  bankrupt  of  his  own  ac- 
cord, and  one  that  is  caused  by  the  conduct  of  the  pe- 
titioning creditor.    There  is  no  such  distinction.    A  cre- 
ditor could,  before  this  statute,  have  caused  his  debtor 
to  commit  an  act  of  bankruptcy,  by  arresting  him  for 
the  debt,  if  he  lay  in  prison  twenty-one  days  after  the 
arrest.     But  the  intention  of  the  petitioning  creditor  in 
this  case,  was  not  to  compel  Mr.  Hall  to  commit  an  act 
of  bankruptcy,  but  to  compel  him  to  give  security  for 
the  debt.     [Sir  George  Rose.    The  respondents  must 
elect,  either  to  abandon  the  suit  in  equity,  on  payment 
of  all  the  costs,  or  to  have  the  fiat  annulled.]    There  is 
no  question  of  election  in  this  case.    We  stand  on  the 
legal  validity  of  the  fiat.     In  Ex  parte  Grazebrooke  (a), 
where,  after  a  dissolution  of  partnership,  the  retiring 
partner  sued  the  continuing  partner  for  the  balance  due, 
and  took  a  cognovit  for  the  debt  and  costs ;  it  was  held, 
that  he  might  nevertheless  prove  his  debt  against  the 

(a)2Deac.&C.  186. 
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estate  of  the  continuing  partner,  who  had  become  bank-        1838. 
rupt,  although  some  partnership  debts  were  unpaid.       ETparie 
There  is  no  necessity  that  the  account  should  be  liqui-        ^^^^' 
dated  between  these  parties,  to  entitle  the  bank  to  sue 
out  a  fiat  against  Mr.  Hall;  for  in  Flower  v.  Herbert(a) 
it  was  held,  that  a  debt  on  account,  though  not  liqui- 
dated, was  a  foundation  for  a  commission  of  bankruptcy. 
We  will  now  call  the  attention  of  the  Court  to  the 
particular  act  of  bankruptcy  on  which  this  fiat  is  founded, 
which  we  say  is  perfectly  conformable  to  the  requisitions 
of  the  statute.    The  afiidavit  of  Stubbs,  the  petitioning 
creditor,  states,  that  he  is  one  of  the  registered  public 
officers  of  the  Northern  and  Central  Bank  of  England ; 
it  correctly  describes  the  deponent,  and  the  persons  for 
whom  he  acts.     [Sir  John  Cross.  The  act  of  bankruptcy 
in  this  case  entirely  depends  on  the  validity  of  the  affi- 
davit, which  ought  to  show,  that  the  creditors  are  such 
persons  as  are  authorized  to  sue  by  their  officer.     Now, 
the  affidavit  appears  defective,  in  omitting  to  show  that 
the  members  of  this  Company  consist  of  more  than  six 
persons,  or  that  their  names,  or  the  name  of  Mr.  Siubbs, 
as  the  authorized  officer  of  the  Company,  have  ever  been 
returned  to  the  stamp  office,  or  that  he  was  registered 
at  the  stamp  office  as  such  officer,  pursuant  to  the  pro- 
visions of  the  7  Geo.  4.  c.  46.      Nor  does  it  appear,  that 
he  is  a  member  of  the  Company ;  and  the  act  says,  that 
only  a  member  of  a  Company  can  be  appointed  as  an 
officer.]    [Ershine,  C.  J.  The  affidavit  appears  to  me  to 
go  further,  by  stating  that  he  was  an  officer  of  the  Com- 
pany, duly  registered  according  to  the  provisions  of  the 
act  of  parliament.    What  strikes  me  is,  that  where  a 
party  swears  that  he  is  an  officer  duly  constituted  to  sue 

(a)  2  Ves.  327. 
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1838.        and  be  sued  on  behalf  of  the  Company,  pursuant  to  the 
£z  parte      ^^  ^^  parliament,  we  must  take  it  that  he  has  complied 

Hall,  ^|J|  |J]  i)^q  requisitions  of  the  act  of  parliament]  The 
affidavit  states,  that  Stubbs  is  one  of  the  registered  public 
officers  of  the  Company,  and  that  the  Company  are 
united  for  the  purpose  of  carrying  on  business,  pursuant 
to  the  act  of  parliament  in  such  case  made  and  provided. 
[Sir  John  CroH.  Should  not  the  affidavit  state,  that  the 
Company  were,  in  fojctf  then  actually  carrying  on  busi- 
ness pursuant  to  the  act  of  parliament,  instead  merely 
of  being  united  for  that  purpose?']  The  expression  of 
being  **  united  for  the  purpose  of  carrying  on  business,** 
does  not  necessarily  imply  an  intention  merely  of  carry- 
ing on  business  infuturo;  but  the  reasonable  interpreta- 
tion of  those  words  is,  that  they  are  now  united  for  the 
purpose,  at  this  moment,  of  carrying  on  business*  It 
must  be  taken,  that  the  union  is  according  to  the  pro* 
visions  of  the  act  of  parliament.  Then,  as  to  the  affi- 
davit not  stating,  that  the  names  of  the  members  of  the 
Gnnpany  are  registered  at  the  stamp  office, — ^there  is 
only  one  register  required  by  the  act;  and  therefore, 
stating  that  the  officer  is  duly  registered,  shows  tiiat  the 
other  persons  are  registered.  The  affidavit  states,  also, 
that  the  deponent  "  was  duly  nominated  and  constituted 
to  sue."  Now,  he  would  not  be  duly  nominated,  if  the 
Company  were  not  registered. 

An  objection  has  been  made  to  the  form  of  the  affidavit, 
on  the  ground  of  its  not  being  entitled  in  any  Court.  Now, 
in  order  to  dispose  of  this  objection,  we  must  look  to  an 
analogous  case,  before  the  statute  passed;  and  it  will  be 
found,  that  an  affidavit  made  for  the  mere  purpose  of  issu- 
ing a  commission  of  bankruptcy  was  never  entitled  in  any 
Court.    The  act  of  parliament  does  not  specify  any  parti- 
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cular  tribunal,  before  which  the  affidavit  is  to  be  made.  1838. 
Who  is  to  act  on  the  affidavit,  when  made  i  Why,  the  Lord  ^^  j>arte 
Chancellor,  who  issues  the  fiat.  [Erskine,  C.  J.  Is  not 
the  better  way  of  putting  it, — as  this  affidavit  is  to  be 
filed  in  the  Court  of  Bankruptcy,  ought  it  not  to  be 
made  before  an  officer  of  this  Court?]  It  has  been 
contended,  too,  on  the  other  side,  that  this  Company 
carried  on  the  business  of  bankers,  contrary  to  the  pro- 
visions  of  the  7  Geo.  4.  c.  26.,  by  carrying  it  on  in 
London, ;  but  the  3  &  4  WUL  4.  c.  98.  repealed  the  pro- 
vision of  that  statute,  as  to  this  point.  [Mr.  Geldart. 
There  is  a  distinction  between  banks  of  issue,  and  banks 
of  mere  deposit.  The  present  is  a  bank  of  issue;  and 
therefore  it  was  illegal  to  carry  on  the  business  in 
London.]  Under  the  9th  section  of  the  7  Geo.  4.  c.  46., 
not  only  actions  and  suits,  but  also  petitions  to  found 
any  conunission  of  bankruptcy,  may  be  instituted  in  the 
name  of  any  one  of  the  public  officers  of  the  Company, 
as  the  nominal  plaintiff  or  petitioner.  The  case  of 
Guthrie  v.  Fish  (a)  has  been  cited  by  the  other  side,  to 
show  that  a  commission  of  bankrupt  does  not  fall  within 
the  descripUon  of  an  action  at  law,  or  suit  in  equity. 
[Sir  John  Cross.  They  contend,  on  the  other  side,  that 
the  last  act  of  1  &  2  Vict.  c.  96.  only  authorizes  the 
officer  to  bring  actions  and  suits,  and  does  not  mention 
fiats  in  bankruptcy,  although  the  former  statute  of 
7  Geo.  4.  c.  46.  specified  commissions  of  bankruptcy.] 
The  private  act  parliament,  on  which  Guthrie  v.  Fish 
was  decided,  specified  merely  *'  all  actions  and  suits," 
and  did  not  include,  as  the  1  8c  2  Vict.  c.  96.  does,  the 
wof  ds  "  proceedings  at  law."    But  when  that  case  was 

(a)  3  B.  &  C.  178. 
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1838.  previously  before  Lord  Eldan  {a),  his  impression  was^ 
Ex  parte  ^^^  ^^  words  '^  actions  and  suits  "  alone  might  include 
commissions  of  bankruptcy.  But  the  last*mentioned 
act  says  expressly,  that  every  member  of  such  a  copart- 
nership shall  "  be  liable  to  be  proceeded  against  by,  or 
for  the  benefit  of,  the  said  copartnership,  by  such  public 
officer  as  aforesaid,  by  such  proceedings,  and  with  the 
same  legal  consequences,  as  if  such  person  had  not  been 
a  member  of  the  said  copartnership." 

It  may  be  further  observed,  with  respect  to  the  foim 
of  the  affidavit,  that  the  act  o(  I  &2  Vict.  c.  96.  does 
not  require  any  particular  form,  nor  could  the  mere  form 
of  the  affidavit  come  in  issue  in  any  proceeding  in  bank- 
ruptcy. The  affidavit  is  quite  sufficient,  prima  fade. 
It  is  open  to  the  other  side,  to  show  that  there  is  any 
illegality  in  the  constitution  of  the  Company,  or  in  the 
appointment  of  Mr.  Stvbbs  as  their  public  officer,  for 
want  of  registration,  or  any  other  cause. 

As  to  the  doubt  that  has  been  raised,  in  regard  to  the 
trading, — it  has  been  determined  in  a  recent  case  by  the 
Court  of  Exchequer,  that  holding  a  share  in  one  of 
these  banks  did  make  the  shareholder  a  trader,  within 
the  meaning  of  the  bankrupt  law.  And  the  petition* 
ing  creditor's  debt  cannot  be  disputed;  since  the  bank- 
rupt, by  the  deed  of  the  21st  January  18t37,  acknow* 
ledged  himself  to  be  indebted  to  the  Company  in  the 
sum  of  15,000/. 

Mr.  Anderdon,  in  reply.  We  have  the  authority  of 
Lord  Eldon  for  saying,  that  a  commission  of  bank- 
rupt is  not  a  proceeding  at  law  or  in  equity.    But 

(a)  ^paru  Outhrity  1  G.  &  J.  245. 
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there  is  a  difficulty,  ivbich  the  other  side  have  not  in  1838. 
any  way  grappled  with.  The  bankrupt  law  allows  a  ^^  ^^ 
right  of  set-off  between  the  bankrupt  and  his  creditor,  ^^^^• 
and  directs  that  the  balance  only  shall  be  taken  as  the  debt. 
But  how  could  there  be  a  right  of  set-off  between  these 
parties,  standing  in  the  relation  they  did  to  each  other  ? 
A  mode  of  testing  the  intention  of  the  act  of  parlia- 
ment is,  by  looking  at  the  mutuality  between  these  par- 
ties. There  is  no  mutuality  here;  for,  supposing  the 
Company  could  prove  against  the  bankrupt,  he  would 
have  no  right  of  set-off;  the  4th  section  of  the  1  Vict. 
c.  96.  declaring,  that  no  claim  or  demand,  which  any 
member  of  one  of  these  companies  may  have  in  respect 
of  his  share,  shall  be  capable  of  being  set  off,  either  at 
law  or  in  equity,  against  any  demand  of  the  Company 
against  himself;  but  that  all  proceedings  may  be  carried 
on,  as  if  no  such  claim  or  demand  existed.  The  word 
**  proceedingsj^  which  occurs  in  the  act,  we  submit,  will 
not  enable  the  officer  of  the  Company  to  sue  out  a  fiat 
in  bankruptcy,  which  is  a  proceeding  sui  generis,  and 
would,  doubtless,  if  contemplated,  have  been  expressly 
mentioned  in  the  act.  If  the  Company  can  issue  a  fiat 
against  Mr.  Hall,  they  could  also  prove  against  his 
estate.  But  can  one  partner  prove  against  another, 
without  taking  an  account  of  the  debts  and  credits  of 
the  partnership?  It  is  admitted,  that  if  a  party  swore 
a  trader  owed  him  1000/.,  and  he  did  not  owe  him 
1000  pence,  still  if  he  lay  in  prison  twenty-one  days 
without  giving  bail,  that  would  be  an  act  of  bankruptcy* 
But  then  there  must  be  a  legal  capacity  of  one  party^ 
to  sue  the  other  at  law;  and  not,  as  in  this  case,  a  pro- 
ceeding by  one  partner  against  another.  The  case  of 
Guthrie  v.  Fish  proves,  that,  although  there  may  be  a 
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1838.  right  of  acdon,  it  does  not  follow  that  the  Company  may 
£z  parte  ^^^  ^^^  ^  ^  against  one  of  their  own  members.  There 
Haix.  jg  j^Q  express  authority  to  this  effect^  given  by  the  1  &  £ 
Vict.  c.  96.  Is  there,  then,  any  implied  authority  ?  If 
not|  there  is  no  case  whatever^  in  which  it  has  been 
held^  that  one  partner  may  sue  out  a  commission  or  fiat 
in  bankruptcy  against  his  copartner.  In  JEx  parte 
Gray  (a),  it  was  expressly  held  by  this  Court,  that  one 
partner  could  not  sue  out  a  fiat  agunst  another. 

Then,  as  to  the  form  of  the  affidavit,  the  act  of  par- 
liament requires  that  the  affidavit  should  be  made  by  a 
creditor.  Now  the  party,  who  has  made  the  affidavit  in 
this  case,  is  not  a  creditor.  The  act  also  requires,  that 
the  affidavit  shall  be  made  in  the  Court  of  Bankruptcy ; 
but  this  affidavit  does  not  appear  to  have  been  so  made;  fi>r 
it  is  not  entitled  in  any  Court.  An  affidavit  sworn  before 
a  Master  in  Chancery,  and  not  entitled  in  any  Court,  is 
no  affidavit  at  all.  We  may  reason,  in  regard  to  the 
validity  of  this  affidavit,  by  analogy  to  the  practice  that 
prevails  with  respect  to  affidavits  to  hold  to  bail;  which, 
if  wrongfiilly  entitled,  are  of  no  efiect  in  a  Court  of  Law. 
Thus,  an  affidavit  aititled  in  the  Common  Pleas  would 
be  bad  in  a  proceeding  in  the  Queen's  Bench.  The 
affidavit  in  the  present  case  might  as  well  be  taken 
before  a  magistrate,  as  before  a  Master  in  Chancery. 
The  way  to  test  the  validity  of  it  is,  to  try  whether 
an  indictment  for  perjury  could  be  supported  on  an 
affidavit  of  this  description.  It  is  impossible  to  con* 
tend,  that  such  an  indictment  would  lie  on  tliis  affi- 
davit. 
But  the  affidavit  is  bad  in  substance,  as  well  as  in 

(a)  4  Deac  &  C.  77S. 
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f<mn.  The  7  Geo.  4.  c«  46.  8. 9.  imposes  two  conditions  1838. 
on  the  right  of  the  Company  to  sue  by  their  public  ^i*"^^^^ 
officer :  1st,  that  the  Company  shall  carry  on  business  Hall. 
under  the  provisions  of  the  act;  and  2ndlyy  that  the 
public  officer  shall  be  appointed  according  to  the  direc- 
tions of  the  act;  which  provisions  are  ingrafled  in  the 
statute  of  1  &  8  Vict.  c«  96.  Now,  in  this  case,  neither 
of  those  conditions  has  been  properly  complied  with ; 
for  the  Company  were  not  carrying  on  business  under 
the  provisions  of  the  act,  nor  does  the  affidavit  appear 
to  be  made  by  a  public  officer,  whose  name  has  been 
returned  to  the  stamp  office,  pursuant  to  the  directions 
of  the  act.  Then,  does  the  affidavit  state  here  what  is 
required  by  the  statute?  In  Ex  parte  Harcaurt  (a)i 
where  the  question  was,  whether  a  member  of  parliament 
bad  been  declared  a  bankrupt  pursuant  to  the  provisions 
of  the  4  Oeo.  3.  c.  S3.,  Lord  Eldon  said,  that  a  party 
could  not  be  brought  within  the  operation  of  the  statute, 
unless  there  was  a  complete  and  established  concur- 
rence of  all  the  circumstances  which  the  act  of  parlia- 
ment required.  Then,  who  is  to  give  the  bond  to  the 
Lord  Chancellor,  upon  suing  out  the  fiat  in  this  case  ? 
The  bond  ought  to  be  given  by  the  petitioning  creditor 
of  the  bankrupt.  But,  as  was  observed  by  Mr.  Justice 
Holroyd  in  Guthrie  v.  Fiek  (&),  non  camtati  that  the 
public  officer  is  a  creditor  of  the  bankrupt ;  for  he  may 
not  be  a  member  of  the  society. 

Erskine,  C.  J.— Although  I  entertain  but  little  doubt 
on  the  question,  yet  as  it  is  a  new  case,  and  there  may 
be  some  difference  of  opinion  on  a  portion  of  it,  the 

(a)  3  Rose,  303»  (ft)  3  B.  &  C.  183. 
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1838.        Court  will  take  time  to  deliberate,  before  it  pronounces 

^^e      »*«  judgment. 
H^L^'  Cur,  adv.  vtdt. 

November 26.  The  CouRT  this  day  proceeded  to  give  judgment;  but 
there  being  a  difference  of  opinion  among  the  Judges, 
they  delivered  their  judgments  in  the  following  order. 

Sir  George  Rose. — Although  I  still  retdn  the  opi« 
nion,  which  during  the  argument  I  had  occasion  to  ex- 
presSy  as  to  the  validity  in  law  of  this  fiat,  yet,  shaken 
as  that  opinion  necessarily  is,  by  the  doubt  entertained 
by  one  of  my  learned  colleagues,  I  am  desirous  to  ad- 
dress a  few  observations  to  that  part  of  the  case* 

As  to  the  trading,  I  believe  there  is  no  difierence.  A 
case  has  been  relied  on,  in  which  this  Court  held,  that 
the  holding  of  shares  in  a  Joint  Stock  Company,  like  the 
present,  did  not  constitute  a  trading  within  the  descrip- 
tion of  a  banker.  It  is  true,  that  it  was  there  held,  that 
if  a  person  became  a  member  of  such  a  society,  for  the 
purpose  of  bringing  himself  thereby  within  the  operation 
of  the  Bankrupt  Law,  he  himself  could  not,  against  the 
petition  of  an  aggrieved  creditor  challenging  the  fiat, 
rely  upon  it  as  a  trading;  but  no  doubt  whatever  was 
expressed,  that  as  against  himself,  or  at  the  instance  of 
any  other  person,  it  would  have  been  sufficient. 

With  regard  to  the  petitioning  creditor's  debt,  it  was 
properly  put  by  Mr.  Anderdon,  that,  standing  as  these 
parties,  petitioner  and  respondent,  do,  both  of  them 
members  of  the  partnership  to  which  the  debt  is  due^ 
no  fiat  could  stand  upon  a  debt  so  qualified;  and  cer- 
tainly, without  the  aid  of  the  acts  of  parliament  on  which 
these  joint  stock  banks  found   their  right,  it  would 
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be  difficult  to  deny  that  proposition.  But  it  appears  to 
me,  that,  looking  at  the  constitution  and  nature  of  these 
companies,  the  remedies  which  they  required,  and  the 
fiunlities  necessary  for  their  very  existence,  all  evidently 
within  the  intention  and  purview  of  these  acts,  little 
would  have  been  done,  if  the  construction  be  right,  that 
in  authorizing  the  suing  out  of  a  fiat,  it  was  intended 
only  to  remove  the  difficulty  suggested  by  the  case  of 
Guthrie  v.  Fish;  and  my  opinion  is,  that  both  the  language 
used,  and  the  remedy  required  and  intended,  sanction 
the  suing  out  a  fiat  in  this  case,  although,  by  the  general 
law,  the  person  who  is  thus  made  a  bankrupt,  would,  by 
the  circumstance  of  his  being  a  partner,  be  exempt 
firom  such  process  at  the  instance  of  his  copartner,  upon 
a  debt  due  to  the  firm,  and  so,  in  a  sense,  also  to  himself, 
as  a  member  of  it. 

With  regard  to  the  act  of  bankruptcy — that  is  pre<- 
sented  to  us,  as  it  appears  upon  the  proceedings;  and  I 
see  no  reason  for  saying  that  it  is  bad.  If  it  be  put, 
that  a  part  of  it  appears  to  be  upon  the  deposition  of  the 
creditor  himself, — why — 1st,  of  necessity  it  must  be  so; 
3nd,  no  part  of  it  is  so  proved,  but  what  would  be  a  le- 
gitimate  inference  firom  what  is  proved,  aliunde:  and, 
3rd,  this  is  the  petition  of  the  bankrupt  himself,  and,  so 
far,  would  dispose  of  the  objection,  were  there  any 
thing  more  serious  in  it.  But  then  it  has  been  said,  as 
I  understand  the  objection,  that  the  affidavit  filed  in  the 
Court  of  Bankruptcy  has  not  been,  as  it  ought  to  have 
been,  entitled,  and  has  not  been  properly  sworn;  and, 
moreover,  that  the  person  making  it  is  not,  as  he  ought 
to  be,  a  creditor.  Now,  taking  this  last  observation 
first,  it  appears  to  me  that  he  is  to  be  considered  a  ere* 
ditor;  at  least,  answering  that  description  in  the  sense 


1888. 


Ek  parle 
Hall, 


Hall. 


434.  CASES  IN  BANKRUPTCY. 

1838.        in  which  the  statutes  in  bankruptcy,  for  this  purpose 
Ez  parte      Statutes  in  pari  materid,  have  sanctioned  the  use  of  that 
word. 

With  respect  to  the  objection  to  the  affidavit,  upon 
the  defect  of  title, — whether  it  ought  to  have  been  entitled 
in  the  Court,  and  sworn  before  a  Commissioner  of  that 
Court,  in  which  it  has  been  made  a  substitute  for  special 
bail  in  an  action  brought,  or  intended  to  be  brought, — or 
whether  prospectively  looking,  as  it  does,  to  a  fiat,  it 
should  have  been  entitled  in  the  Court  of  Bankruptcy, 
where  it  is  directed  to  be  filed:  as  to  where,  and  before 
whom,  the  affidavit  is  to  be  made,  and  how,  if  at  all,  en- 
titled, the  legislature  has  given  no  directions;  and  has, 
therefore,  left  it  open  to  be  governed  by  general  princi- 
ples and  practice.  Practically,  and  for  every  purpose,  the 
want  of  a  specific  title  is  immaterial;  it  is  to  be  consi- 
dered, as  purporting  to  be  made  in  the  matter  of,  or 
under  the  act  of  parliament;  and  no  person  served  with 
it  could,  for  a  moment,  mistake  its  object  or  operation. 
That  it  has  been  taken  before  a  Master  in  Chancery,  has 
likewise  been  pressed  as  an  objection;  but,  without  say- 
ing how  far  an  affidavit  of  this  nature  is,  of  necessity,  or 
exclusively,  to  be  sworn  before  a  Master  in  Chancery,  if 
you  attend  to  the  statutes  in  bankruptcy,  and  to  the 
whole  practice  in  bankruptcy,  both  as  autiiorized  by  sta- 
tute, and  by  analogous  practice  adopted  from  the  Court 
of  Chancery  independently  of  statute,  is  it  possible  to 
say,  that  an  affidavit  to  be  filed  in  the  Court  of  Bank- 
ruptcy was  not  properly  made  before  a  Master  in  Chan- 
cery, and  properly  received  by  the  learned  Commis- 
sioner? Did  any  difficulty  exist  in  this  respect,  let  us 
see  how  the  Courts  of  Law  have  dealt  with  it  in  the  cases 
of  special  bail,  where,  although  there  is  an  officer  ap- 
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pointed  for  that  purpose,  yet  the  Court,  in  its  discretion,  1 838. 
dispenses  with  the  statutory  directions,  and  recognizes  j-x  parte 
the  competency  of  such  extrinsic  authority,  as  it  deems  ^^^^ 
deserving  of  such  recognition— a  judge  in  Ireland,  or  a 
consul  or  magistrate  abroad.  It  has  been  put  in  those 
cases,  as  in  this,  that  by  so  doing  the  party,  if  aggrieved, 
is  deprived  of  an  indictment  for  perjury;  and  the  answer 
has  been,  as  here,  that  there  would  be  no  difficulty  in 
proceeding  for  the  misdemeanor,  in  perverting  the 
course  of  justice*  When,  therefore,  this  affidavit  was 
submitted  to  the  learned  Commissioner,  and  he  was 
thereupon  required  to  exercise  those  functions  which 
the  legislature  has  committed  to  him,  all  he  had  to  do 
was  to  satisfy  himself  that  there  was  that  sanction  of  an 
oath,  which,  as  a  Commissioner,  he  could  recognize; 
and  all  that  I  can  say  is,  that  I  should  have  acted  as  the 
learned  Commissioner  in  this  case  has  done.  It  does 
not  appear,  that  he  was  called  upon  to  regulate  the 
amount  of  the  security  by  any  of  the  circumstances  here 
alleged,  as  affecting  its  amount;  nor  is  it  necessary  to 
say  how  far,  if  his  attention  had  been  called  to  them,  it 
would  have  been  within  the  scope  of  his  duty  to  have 
acted  upon  them:  in  point  of  fact,  the  petitioner  has 
been,  by  the  respondent,  put  under  the  necessity  of  finding 
security  to  this  great  amount;  and  the  result  has  been,  as 
probably  in  most  of  these  cases  it  will  always  be,  an  act 
of  bankruptcy. 

Taking  it,  therefore, — and  I  so  put  it  during  the  argu- 
ment,— that  the  bankruptcy  is  good,  as  to  the  requisites 
of  trading,  debt,  and  act  of  bankruptcy,  yet  it  is  quite  a 
different  proposition,  that  this  Court  will  suffer  it  to  be 
prosecuted.  Every  argument  was  put,  and  strongly  put, 
by  the  counsel  for  the  respondents,  to  meet  this  view  of 
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1888.  it^  so  thrown  out  for  their  consideration;  and,  at  the 
£x  parte  conclusion  of  the  argument,  it  was  intimated  that,  at  all 
Hall.  events,  if  the  bankruptcy  were  to  go  on,  it  must  be  under 
some  arrangement  in  respect  to  the  suit  in  the  Exche- 
quer,— as  at  least  a  case  of  election.  And  with  a  view  to 
what  would  necessarily  influence  the  case  in  the  final 
disposal  of  it,  and  to  which  I  shall  advert  in  the  sequel, 
it  was  intimated,  that  the  proceedings  ought  to  go  on  to 
the  choice  of  assignees;  and  to  the  choice  of  assignees 
they  have  gone  on  accordingly.  The  more,  however^ 
that  I  have  considered  this  case,  the  more  am  I  con- 
firmed in  the  opinion,  that  to  leave  the  respondents  to 
their  election,  would  fall  far  short  of  what  the  bankrupt 
is  entitled  to,  if  he  tells  us,  as  he  does  tell  us,  that  he 
will  not  be  satisfied  with  this  alternative;  and  as  he  so 
tells  us,  I  have  not  the  least  hesitation  in  saying, — ^upon 
grounds  already  adverted  to,  and  from  such  circum* 
stances  as  the  state  of  these  proceedings,  now  carried 
up  to  the  time  for  the  choice  of  assignees,  have  supplied-^ 
that  this  fiat  must  be  superseded. 

In  arriving  at  this  conclusion,  I  have  looked  at  the 
case,  first,  independently  of  all  those  circumstances 
which  afiect  it  by  reason  of  the  suit  in  the  Exchequer; 
secondly,  independently  of  the  effect  which  the  state  of 
the  proceedings,  worked  to  the  point  to  which  they  now 
have  been  carried,  is  to  have  upon  our  judgment.  I  put 
those  points,  for  a  moment,  entirely  out  of  sight;  and  I  take 
the  case,  abstracted  from  them,  as  at  the  moment  when 
this  afiidavit  having  ended  in  an  act  of  bankruptcy,  a  fiat 
had  issued  upon  it ;  at  which  point  of  time,  without  say- 
ing any  thing  as  to  jurisdiction  before  that  time — ^at  that 
time,  at  least,  this  Court  would  have  acquired  jurisdic- 
tion.    Now,  let  us  consider  the  ground  upon  which,  and 
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the  manner  in  which^  this  Court  would  have  then  dealt        ISSS. 
with  the  fiat, — interfering,  as  it  has  been  pressed  upon       ^    ^ 
us,  against  a  legal  fiat — against,  as  it  has  been  said,  legal        ^^''^' 
rights.     But,  in  passing,  may  it  not  be  asked,  are  not  the 
respondents  placing  their  legal  rights  rather  too  high? 
Are  they  right  in  sajdng,  that  there  is  a  legal  debt  due 
to  them  of  15,000/.  ?    The  attention  of  the  parties  has 
surely  not  been  directed  accurately  to  this  deed,  when  it 
is  said,  that  thereby  is  created  a  legal  debt  firom  this 
petitioner  to  them.    Is  it  any  thing  more  than  a  state- 
ment, that  there  were  accounts  then  current  and  sub- 
sisting between  this  petitioner  and  his  copartners,  the 
bank, — that  at  that  time,  that  amount  of  15,000/.  was 
owing,  and  that  property  had  been  given  as  a  security 
for  it?    It  is  evidence,  undoubtedly,  of  an  existing  item 
then  due  of  15,000/. ;  but  there  is  no  covenant  which 
constitutes  it  as  a  legal  debt  between  this  party  and  the 
bank.    Now,  supposing  the  petitioner  to  have  come  here 
upon  the  issuing  of  the  fiat,  and  said,  "  I  admit  that 
there  is  15,000/.  as  an  item  against  me  in  account,  for 
which  trustees  hold  my  property.    I  am  solvent — I  am 
ready  to  go  to  the  account,  and  pay  the  balance,  if  any, 
after  realizing  the  securities— I  have  no  other  creditor." 
My  notion  of  what  the  Court  would  have  done  in  such  a 
case,  would  have  been,  let  the  fiat  proceed  to  the  adju- 
dication ; — let  the  petitioner  be  at  liberty  to  attend  the 
Commissioners; — upon  bankruptcy  found,  or  not  found, 
let  him  come  back  to  the  Court  immediately ; — suspend 
the  advertisement  in  the  Gazette,  in  the  event  of  adjudi- 
cation;  and  reserve  further  directions.    Now,   if  that 
course  had  been  taken,  when  it  did  come  back  upon  the 
adjudication,  my  learned  colleague,  who  is  of  opinion, 
that  the  act  of  bankruptcy  upon  the  proceedings  is  insuf- 
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18S8.       ficienty  would  of  course  have  superseded  the  fiat.     With 
£z  parte      regard  to  myself,  as  I  am  satisfied  with  the  validity  of 

^^^^  the  adjudication,  I  must  have  suffered  the  advertiaement 
to  be  made,  and  the  fiat  to  proceed,  unless  there  were 
extrinsic  grounds  upon  which  I  ought  to  restrain  ihem. 
Now,  in  this  way  of  looking  at  it,  if  it  were  not  for 
these  acts  of  parliament,  the  petitioning  creditor  in  this 
case  could  not  have  taken  out  a  fiat  against  the  peti- 
tioner; or,  having  taken  it  out,  he  could  not  possibly 
have  worked  it,  without  having  the  accounts  taken,  so 
as  to  ascertain  the  correct  amount  of  his  proveable  debt 
Were  it  not  for  these  acts  of  parliament,  he  could  not 
have  taken  out  a  fiat  himself; — he  could  not  have  proved 
under  a  fiat  taken  out  by  any  other  person,  unless  by  flie 
especial  permission,  and  under  the  regulation  of  this 
Court.  The  first  act  of  parliament,  which  gave  n  right 
to  take  out  a  fiat,  had  it  rested  there,  would  still  have 
left  the  petitioning  creditor  entided,  at  the  utmost,  to 
nothing  more  than  a  claim,  until  the  proceeds  of  any 
security  he  had  should  have  been  realized,  and  the 
balance  ascertained ;  and  then  only  to  a  proof  upon  terms. 
The  subsequent  act,  by  which  the  taking  of  the  accounts 
and  the  set-off  is  rendered  utmecessary,  it  is  contended, 
would  have  left  him  at  liberty  to  proceed  upon  his  debt, 
as  he  claims  it — and  so  probably  it  would  have  stood, 
had  there  been  nothing  more  in  the  case  than  the  ab- 
stract relation  of  the  parties.  But  is  there  nothing  more? 
Are  we  to  lose  sight  of  this  deed,  of  which  the  Company 
claim  the  benefit  ?  Have  they  not  thereby  contracted 
themselves  out  of  that  provision  of  the  act  of  parliament? 
Have  they  not,  by  the  mode  in  which  they  have  dealt, 
and  claim  to  deal,  with  this  petitioner,  by  their  conduct 
and  their  contract,  opened  the  necessity  of  taking  the 
account?    They  have  taken  by  two  trustees  not  widiin 
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this  jurisdiction  in  bankruptcy!  upon  the  basis  of  an  1838. 
account^  property,  of  which  they  are  entitled  to  recciye  ^T^T!! 
the  rents  and  profits,  and  to  a  sale :  then  I  ask,  how  can  Hall. 
you,  having  contracted  to  that  extent,  set  up  the  provi- 
sion of  this  act  of  parliament  ?  Can  we  in  bankruptcy 
do  justice  to  this  petitioner  against  you,  insisting  upon 
the  benefit  of  this  deed,  and  at  the  same  time  upon  the 
privilege  of  this  act  of  parliament  ?  And  must  we  not, 
on  this  state  of  things  alone — a  relation  of  partners — 
an  account  in  which  there  is  property  outstanding,  as 
security,  in  persons  against  whom  there  is  no  juris- 
diction— must  we  not,  were  there  nothing  more  in  the 
case,  have  suspended  the  advertisement  in  the  Gazette, 
restrained  all  proceedings  under  the  fiat,  directed  the 
petition  to  stand  over,  and  reserved  the  further  direc- 
tions and  the  costs,  until  after  the  property  had  been 
realized  and  the  balance  ascertained,  without  prejudice 
to  any  other  creditor,  if  any,  to  take  out  and  prosecute  a 
flat,  should  any  other  creditor,  if  any,  be  so  disposed? 

Now,  in  this  way,  and  so  far  dealing  with  the  case,  I 
have  put  out  of  it  the  circumstances,  that  the  petitioner 
asserts,  that  he  is  solvent — not  only  solvent  to  the  fiill 
extent  of  any  thing  that  may  be  due  to  the  petitioning 
creditor^  but  that  he  has  no  other  creditor;  because, 
strictly  speaking,  his  solvency,  and  his  having  no  other 
creditor,  though  circumstances  not  inoperative  in  the 
fiirther  view  of  the  case,  would  not  be  a  necessary  ingre- 
dient, in  founding  the  kind  of  order  to  which  I  have  so 
far  adverted ; — but,  proceeding  further,  and  taking  those 
circumstances  into  consideration,  with  a  view  to  giving 
tiiem  such  weight  as  they  deserve, — the  order  would 
have  directed  the  proceedings  to  go  on  till  the  choice  of 
assignees,  thereby  to  ascertain  two  things:  first,  whether 
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1838.  there  is  any  other  creditor;  and,  secondly,  whether  this 
Ex  pftrte  ^^*»  going  on  to  the  choice  of  assignees,  could  admi- 
Hall.  nister  the  rights  of  the  parties  in  a  bankruptcy,  as  in  a 
bankruptcy  they  ought  to  be  administered.  Now,  it 
does  so  happen,  that,  without  the  Court  having  been 
called  upon  to  interfere,  the  bankruptcy  has  gone  on  to 
and  arrived  at  that  state,  to  which,  upon  the  circumstances 
already  noticed,  it  would  have  been  expedient  to  have 
brought  it ;  and  we  find  it  realizing  these  propositions : 
the  petitioner  may  be  assumed  to  be  solvent — ^no  other 
creditor  will  come  in — no  assignees  have  or  can  be  ap- 
pointed— this  fiat  cannot  be  worked  as  a  fiat  ought  to 
be;  and  therefore,  upon  the  principle  of  this  Court  in 
bankruptcy,  we  are  called  upon  to  say,  that  it  must  be 
superseded. 

Now,  if  this  would  have  been  the  right  conclusion, 
upon  the  case  thus  stated,  by  how  much  more  is  it  not 
strengthened  by  the  conduct  of  the  respondent?  He 
institutes  a  suit  in  the  Exchequer — a  suit  properly 
founded  upon  the  relation  in  which  the  parties  stand — 
he  admits  there  is  a  subsisting  account,  and  he  desires 
it  to  be  taken^  and  the  securities  to  be  realized,  in  a 
Court  having  complete  jurisdiction  over  the  whole  sub- 
ject, both  as  against  the  parties  in  whom  the  property 
is,  and  the  property  itself,  competent  to  carry  into 
efiect  the  sale  of  the  property  under  its  decree — this 
Court  having  jurisdiction  over  neither  one  nor  the 
other;  while  in  that  suit,  if  the  plaintiff*  chooses,  a 
decree  may  be  had  to-morrow.  Now  I  ask,  is  the 
state,  in  which  I  find  these  parties,  one  in  which,  if  the 
plaintiff*  in  equity  had  commenced  an  action  at  law,  the 
defendant  in  equity  could  do  there  nothing  more  than 
put  him  to  his  election  ?    I  put  the  equity  against  this 
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fiat  upon  this — and  upon  this  I  am  willing  that  my  opi-  ISSS. 
nion  should  standi  or  falf^ — would  not  the  defendant  in  ^^  _^ 
the  Exchequer  have  been  entitled  to  file  his  cross-bill  ? 
— ^would  he  not  have  been  entided  to  say,  this  is  a  sub- 
ject not  only  properly  within,  but  which  you  have,  to 
the  extent  of  a  suit  now  ready  for  hearing,  brought 
within  the  jurisdiction  of  a  Court  of  Equity — ^let  the 
accounts  be  taken — let  the  property  be  realized,  as  you 
have  prayed,  and  I  now  pray  and  offer — and  let  your 
acdon  be  injoined?  I  think  he  would  be  entitled  to  that 
injunction ;  and  if  entitled  to  that  injunction,  would  he 
not  also  have  been  entitled  to  restrain  those  proceedings, 
which,  as  proceedings  in  the  action,  have  occasioned  and 
ended  in  the  present  and  only  act  of  bankruptcy?  Would 
he  not,  in  short,  have  been  restrained  from  occasioning 
such  an  act  of  bankruptcy?  Unless  I  am  sound  on  that 
conclusion,  I  am  not  aware  of  any  equity,  upon  which  I 
could  supersede  this  fiat. 

But  that  is  not  all.  I  have  still  to  ask  myself,  whe- 
ther, independently  of  general  equity,  the  fiat  has  been 
taken  out  for  objects,  and  can  be  worked  for  the  legiti- 
mate purpose  and  due  effect,  of  a  fiat.  Now,  it  ought 
not  to  be  lost  sight  of,  that  this  is  not  a  case  in  which  a 
party,  proceeding  in  a  suit,  discovers  a  pre-existent  act 
of  bankruptcy;  or  where  the  bankrupt  becomes  so,  in* 
dependently  of  any  impulse,  or  rather  compulsion  of  the 
petitioning  creditor.  He  gives  the  defendant  no  indul* 
gence — ^he  presses  him  to  put  in  his  answer — ^he  forces 
the  pleadings  in  the  cause  to  a  point,  fix>m  which,  when 
he  drives  the  defendant  into  bankruptcy,  he  himself  is 
receding,  and  for  no  other  object,  that  I  can  discover^ 
than  thus  to  get  the  management  of  the  account,  and 
the  sale  of  the  property  into  his  own  hands;  for  who  is 
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1838.  to  check  or  control  him!  Now  when  he  thus,  by  his 
Ex  Mtfto  ^^'^  ^^  occasioning  the  act  of  bankruptcy,  resorts  to 
^^*^  the  fiat,  does  he  tender  the  reciprocity  which  the  bank^i 
rupt  is  entitled  to?  As  this  property  is  to  be  realized, 
how  is  it  to  be  done  in  bankruptcy?  And  although  I 
am  anticipating  difficulties  which  might  not  arise,  yet  it 
is  fiiirly  put  as  an  argument,  where  the  party  tells  us  he 
stands  upon  hi*  legal  right;  and  the  question  is,  how 
rights  can  legally  be  dealt  with.  Suppose  it  to  turn  out, 
that  by  the  realized  proceeds  of  the  security,  and  upon 
the  balance  of  accounts,  the  petitioner  is  a  creditor;  how 
is  he  to  get  that  in  the  bankruptcy?  When,  therefore,  I 
am  told,  that  you  are  only  taking  your  legal  remedy,  and 
abandoning  your  equitable  rights,  where  is  the  reciprocity  ? 
How  do  the  creditors,  or  how  does  the  bankrupt,  get  their 
legal  or  their  equitable  rights  under  such  a  fiat?  Nay, 
how  is  the  fiat  to  be  worked  at  all?  Not  only  has  there 
been  one,  but  two  meetings  for  the  choice  of  assignees ; 
and  we  are  told,  by  the  record  upon  the  proceedings, 
that  assignees  cannot  be  chosen,  because  there  is  no 
person  that  can  choose  them,  and  no  person  that  can  be 
chosen*  When  we  parted  with  this  case  upon  a  former 
occasion*  I  intimated  that  it  must  go  to  a  choice  of  as* 
signees,  in  order  to  affi)rd  the  Court  the  means  of  regu- 
ladng  its  interference  by  what  took  place  at  the  meeting. 
A  petitioning  creditor^  who  takes  out  a  fiat,  pledges 
himself  that  there  shall  be  assignees  chosen ;  and  if  as- 
signees cannot  be  chosen,  or  will  not  accept  the  oiBoei 
the  Court,  where  it  can  be  done,  with  justice  to  the 
bankrupt  and  the  estate,  will  throw  upon  the  petitioning 
creditor  himself  the  office  of  assignee,  rather  than  supef- 
sede.  But  can  that  be  done  in  this  case  ?  Is  not  thci 
petitioning  creditor  utterly  disqualified?     Who  is  to 
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check  him  ia  taking  the  accouots, — ^in  dealing  with  the       1  Bd8. 
property?   Can  the  Court  arm  the  bankrupt  himself  with      j^    ^ 
the  authmty  and  trust  of  an  assignee?    Has  the  Court       ^^^* 
eyer  donej  or  in  any  case  e?er  thought  of  doing  so?  Oan 
it  do  SO5  working  this  fiat  as  a  fiat  in  bankruptcy?    And 
if  it  could  do  so^  would  more  be  thus  accomplished  than 
to  suj^ly  a  very  inadequate  substitute  for  the  suit  now 
pending  in  the  Exchequer? 

I  cannot  part  with  the  case,  without  noticing  that  an 
application  was  made  to  the  Court,  that  the  petitioning 
creditor,  according  to  a  practice  now  established,  might 
be  at  liberty  to  take  his  security  at  a  certain  amount, 
and  to  prove  and  vote  in  the  choice  of  assignees  for  the 
diflSerence; — an  object  probably  in  his  contemplation  at 
the  time  of  his  issuing  this  fiat,  and  which  would  have 
placed  him,  or  his  nominee,  in  the  position  of  assignees, 
and  would  have  given  him  the  whole  control  over  the 
bankrupt  and  his  property.  This  was  certainly  a  case, 
in  which  no  such  order  ought  to  have  been  made;  and, 
in  point  of  &ct,  if  it  had  been  made,  and  the  result  had 
been,  as  already  surmised,  it  would  have  just  left  the 
matter  where  it  was  before;  for  the  assignee  so  chosen 
must  inevitably  have  been  removed. 

I  have  now  brought  to  the  validity  of  this  fiat,  all  the 
tests  by  which,  in  my  opinion,  it  ought  to  be  tried;  and  I 
cannot  say,  that  if  I  could  find  out  a  way  in  which  this 
bankruptcy  could  be  prosecuted,  I  feel  any  inclination  to 
aid  the  petitioning  creditor  in  his  difficulty.  I  cannot  but 
consider  it  as  a  very  harsh  jHroceeding  against  this  man, 
to  drive  him,  as  they  have  done,  to  an  act  of  bankruptcy, 
and  to  make  it  the  foundation  of  a  fiat  against  him.  I 
almost  regrety  as  £ur  as  I  may  express  regret,  that  I  con- 
sider this  iUt  as  valid  in  point  of  law.    But  I  baye  not 
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1838.        a  moment's  hesitation  in  saying,  that  it  is  one  which, 

^^l"^^      upon  each  of,  and,  d  fortiori,  upon  all  the  principles  to 

Hall.       which  I  have  adverted,  this  Court  is  bound  to  supersede ; 

although,  to  use  the  language  of  Lord  Eldon,  **  it  stood 

upon  a  rock." 

Sir  John  Cross« — ^There  are  two  principal  questions 
in  this  case:  1st,  whether  Mr.  HaU  has  cotnmitted  an 
act  of  bankruptcy;  Sndly,  whether,  if  so,  the  fiat  ought 
notwithstanding  to  be  superseded. 

The  first  of  these  questions,  though  not  essential  to 
the  conclusion  to  which  I  am  about  to  proceed, — ^yet 
having  involved  in  its  discussion  other  questions  ma- 
terially afiecting  the  constitution  of  this  Court,  as  well 
as  the  whole  system  of  jurisprudence  within  its  peculiar 
province; — I  feel  it  to  be  my  duty  to  advert  to  them,  and 
to  endeavour  to  remove  the  doubts  which  appear  to  pre- 
vail on  those  subjects. 

The  alleged  act  of  bankruptcy  is  the  one  created  by 
the  new  act  of  parliament  for  abolishing  Imprisonment 
for  Debt,  the  8th  section  of  which  provides,  that  if 
any  one  or  more  creditors  shall  file  in  the  Court  of 
Bankruptcy  an  affidavit  of  debt,  and  of  his  or  their 
belief  that  the  debtor  is  a  trader,  then,  unless  the 
debtor  shall  pay  or  give  security  for  the  debt  within 
twenty-one  days,  he  shall  be  deemed  to  have  com- 
mitted an  act  of  bankruptcy  on  the  twenty-second  day. 
In  the  present  case,  the  default  of  the  debtor  is  ad- 
mitted ;  and  the  remaining  question  is,  whether  the  afii- 
davit  is  sufficient  to  constitute  the  act  of  bankruptcy. 
This  is  a  pure  question  of  law,  and  must  be  determined 
here  precisely  as  in  any  other  Court  of  Law,  upon  the 
facts  apparent  on  the  fiu^e  of  the  affidavit^  without  refer- 
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ence  to  any  extrinsic  evidence  whatever.  Two  objec*  1838. 
tions  have  been  made  oti  the  &ce  of  the  affidavit:  Ist^  Exmltio 
That  it  was  not  taken  before  the  proper  officer;  and,  ^^^^* 
Sndly,  That  it  was  not  made  by  the  proper  party.  As 
to  the  first  objection,  the  affidavit  purports  to  have  been 
taken  before  a  Master  Extraordinary  in  Chancery. 
Now,  the  8th  section  directs  how  it  shall  ht  filed,  but  is 
silent  as  to  how  it  shall  be  taken  and  sworn.  This 
clause  is  a  literal  transcript  of  the  IQth  section  of  the 
General  Bankruptcy  Act,  changing  only  the  place  of 
filing;  and  both  clauses,  therefore,  are  in  this  respect 
equally  defective.  But  as  it  is  obvious  that  the  legisla- 
ture, in  both  cases,  intended  that  the  affidavit  should 
be  taken  before  somebody,  we  must  presume  it  was  in- 
tended it  should  be  taken  in  the  usual  way.  And  in 
this  instance,  it  was  taken  before  one  of  a  class  of  offi- 
cers expressly  authorized  by  the  general  act  to  take  the 
affidavit  of  the  petitioning  creditor  on  the  commence- 
ment of  the  proceedings,  and  also  of  any  other  creditors 
to  prove  their  debts  before  the  Commissioners.  And, 
by  the  38th  section  of  the  act  constituting  this  Court,  the 
same  officers  are  authorized  to  take  affidavits  in  all  mat- 
ters within  its  jurisdiction.  I  am  therefore  of  opinion,  that 
this  affidavit  was  properly  taken  before  a  Master  Extra- 
ordinary. A  contrary  determination  would  render  the 
8th  section  of  the  new  act  a  dead  letter,  and  nearly 
annihilate  the  whole  system  of  bankruptcy,  which  has 
hitherto  mainly  depended  on  the  fisict  of  debtors  keeping 
out  of  the  way  to  avoid  arrest;  a  &ct  likely  to  be  of  rare 
occurrence  in  future ;  for  which  reason  this  new  act  of 
bankruptcy  is  substituted  in  its  stead. 
As  to  the  second  objection,  that  the  affidavit  was  not 
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18S8.  made  by  the  proper  party.  The  act  requires  it  to  be 
£x  parte  ii^^^^  hy  one  or  more  creditors.  Now,  this  afBdayit 
Hall.  purports  to  be  made  by  an  agent  of  creditors ;  which  is 
consequently  irregular,  unless  authorized  by  some  other 
law.  But  it  is  said  to  be  so  authorized  by  the  act  of 
7  Geo.  4.  c.  46.,  relating  to  Banking  Companies;  the 
9th  section  of  which  empowers  any  public  officer,  nomir 
nated  pursuant  to  the  act,  to  commence  and  carry  on 
proceedings  in  bankruptcy,  on  the  behalf  of  any  Com- 
pany ''  carrying  on  bunnuM  punuant  to  the  act.**  But 
this  affidavit  does  not  describe  the  officer  as  nominated, 
nor  the  Company  as  carrying  en  busineu  pursuant  to 
the  act;  but  it  describes  the  agent,  as  a  registered 
officer,  duly  authorized  to  sue  on  the  behalf  of  a  Com- 
pany, united  for  that  purpose.  In  this  respect,  there- 
fore, the  affidavit  is  undoubtedly  defective ;  but  whether 
so  defective  as  to  invalidate  the  act  <^  bankruptcy,  it 
is  not  now  necessary  for  me  to  determine.  It  is  suffi- 
cient, for  the  present  purpose,  to  say,  it  is  very  doubtfiil 
whedier  it  could  be  sustained  in  an  action  at  law ;  and 
that  the  rights  and  interests  of  the  parties  ought  not  to 
be  left  entirely  dependent  on  that  uncertainty,  if  it  can 
be  avoided* 

A  third  objection  has  been  made  relative  to  the  affida- 
vit, but  not  one  apparent  upon  the  &ce  of  it ;  viz.,  that 
it  does  not  appear  to  have  been  jfUerf  pursuant  to  the  act. 
As  to  the  plaee  of  filing  the  affidavit,  the  8th  section 
of  the  new  act  requires  it  to  be  filed  "  in  Her  Majesty's 
Courts  of  Bankruptcy,"  and  then  requkes  the  security 
to  be  taken  by  a  Commissioner  of  the  Court  of  Bank- 
ruptcy. And  it  has  been  said  at  the  bar,  that  there  is 
a  Court  of  Review,  and  a  Court  of  Commissioners  $  but 
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that  the  Court  of  Bankruptcy  has  no  ezisteuce.  My  first  ISSS. 
impiession  was^  that  this  variance  in  the  words  of  the  ^  p,^ 
act  was  a  mere  clerical  slip,  or  misprint;  but,  upon  fur<» 
ther  consideration,  I  think  it  has  arisen  from  the  confu- 
sion occasioned  by  an  apparent  division  of  the  Court  of 
Bankruptcy  into  ^everal  distinct  Courts  of  Judicature. 
The  act  1  WilL  4.  c.  56.,  under  which  this  Court  was 
first  omstituted,  provides  for  the  establishment  of  ^ 
Court,  which,  like  the  Court  of  Exchequer,  is  to  be 
a  Court  of  Law  and  Equity,  to  be  composed  of  judicial, 
administrative,  and  ministerial  officers;  and  it  has  as* 
ugned  the  judicial  duties  to  the  Judges,  the  adminis- 
trative to  the  Commissioners,  and  the  ministerial  to  the 
R^pstrars.  But  the  act  constitutes  the  whole  one  in^ 
t^al  Court  of  Record,  under  the  name  of "  The  Court 
of  Boaikruptcy ;""  and  consequently  all  official  acts  done 
in  any  of  its  several  departments  are  acts  of  Court, 
as  is  the  case  with  all  the  other  Courts  at  Westminster. 
The  statute  then  gives  to  the  judicial  branch  of  the 
Court  the  appellation  of  The  Court  of  Review,  in  con-^ 
tradistinction  to  the  other  branches, — ^and  separates  the 
administrative  branch  into  two  distinct  boards,  under 
the  name  of  Subdivision  Courts.  But  these  are  merely 
nominal  distinctions*  The  act  has  expressly  incorpo^ 
rated  these  two  boards  within  the  Court  itself,  but  has 
not  so  incorporated  the  several  provincial  boards  of 
Commissioners.  These  are,  nevertheless,  under  the 
general  purview  of  the  act,  placed  within  the  jurisdic- 
tion as  officers  of  the  Court.  Their  powers  and  duties 
are  the  same  as  those  of  the  two  Subdivision  Courts ; 
except  that,  in  the  latter,  one  Commissioner  may  exe- 
cute most  of  the  duties,  which  are  confinedi  as  well 
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1888.        in  the  Provincial  as  in  the  Subdivision  Courts^  to  the 
^T"^^       execution  of  fiats,  within  their  respective  and  local  dis- 

£x  ptrte 

Hall.  tricts.  The  business  of  the  new  establishment  went 
on  for  a  few  years,  without  any  thing  occurring  to 
bring  its  constitution  in  question ;  till  it  happened  that 
one  of  the  Commissioners  for  the  London  district  im- 
posed a  fine  upon  a  solicitor,  for  sending  him  a  dis- 
respectful letter  relating  to  the  execution  of  his  office* 
The  solicitor  complained  to  the  Court  of  Exchequer, 
and  the  fine  was  discharged,  that  Court  being  of  opi* 
nion,  that  the  Commissioner  had  no  authority  to  im- 
pose it ;  and  it  declared  that  the  Judges  of  England, 
sitting  singly  in  their  chambers  at  Serjeant's  Inn,  did 
not  exercise  that  power,  and  intimated  that  the  matter 
ought  to  have  been  referred  to  this  Court,  in  the 
same  manner  as  the  Masters  in  Chancery  submit  con- 
tempts  committed  towards  them  to  the  Lord  Chancellor* 
By  that  decision,  any  doubts  that  might  have  arisen, 
as  to  the  existence  of  several  independent  Courts, 
seemed  to  be  set  at  rest  Yet,  strange  to  say,  the 
reporter  of  the  case  alluded  to,  which  is  that  of  the 
King  v*  Faulkner,  in  S  Mont.  &  Ayr.,  says,  in  a  note, 
that  in  consequence  of  that  decision,  a  clause  was  af- 
terwards introduced  into  the  act  for  appointing  an  Ac^- 
countant  in  the  Court  of  Bankruptcy.  That  clause  re- 
cites, that  doubts  had  been  entertained  whether  the 
Court  of  Review,  and  the  Subdivision  Courts,  had  been 
efiectually  made  Courts  of  Record;  and  it  thereupon 
declares  and  enacts,  that  they  shall  be  and  have  been 
^respectively  Courts  of  Record,  and  that  every  single 
Commissioner  sitting  alone,  in  the  execution  of  his  office, 
shall  have  all  the  power$^  8cc.  of  a  Court  of  Record* 
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If  the  clause  had  stopped  here,  it  would  seem  in-  ISSB. 
tended  to  give  the  power  disallowed  by  the  Court  of  ^^  ^ 
Exchequer;  but  it  is  followed  by  a  proviso,  prohibiting  ^^^^' 
the  exercise  of  the  power  to  fine,  or  imprison, — ^both 
which  are  usually  considered  incidental  to  all  Courts  of 
Record.  So  that  it  thus  leaves  the  matter  just  where 
it  was  before,  and  in  this  respect  the  clause  seems  to 
be  a  mere  nullity.  It  was  introduced,  without  the  know« 
ledge  or  privity  of  the  Judges  of  this  Court;  at  least, 
I  can  say  for  myself,  I  was  not  aware  of  it,  or  of  the 
existence  of  the  doubts,  on  which  it  purports  to  be 
founded,  until  I  saw  it  among  the  printed  acts  of  the 
Session.  That  clause  does  not  extend  to  the  other 
boards  of  Commissioners;  which,  it  seems  to  me,  it  was 
at  least  equally  necessary  should  be  constituted  Courts 
of  Record.  A  similar  clause  was  afterwards  introduced 
into  the  Bill  for  abolishing  Imprisonment  for  Debt,  con- 
stituting each  of  the  six  London  Commissioners  a  Court 
of  Record,  without,  however,  any  such  proviso  as  before, 
and  authorizing  the  majority  of  them  to  make  general 
rules  and  orders, — which  by  law  then  was,  and  still  is 
the  duty  of  this  Court ;  but  that  clause  was  afterwards 
struck  out.  These  are  the  circumstances,  which  appear 
to  me  to  have  raised,  instead  of  removing,  doubts,  and 
to  have  given  occasion  for  the  expression  of  Courts  of 
Bankruptcy  in  the  new  act.  But,  though  I  think  they 
have  been  productive  of  some  confusion,  they  do  not 
appear  to  me  to  have  had  the  effect,  as  supposed  at 
the  bar,  of  dismembering  and  splitting  the  Court  into 
several  independent  tribunals ;  for  there  is  still  but  one 
Court  of  Bankruptcy,  of  which  the  Judges,  Commis- 
sioners, and  Registrars,  are  the  constituted  officers  in 
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189^.  their  respective  departments.  And  I  think^  that  ihe 
Ei  ptrte  ^^1*^  ^f  Bankruptcy^  and  the  Court  of  Reriew,  are  in 
^^^^*  effect  synonymous  terms^ — ^like  the  twofold  name  of  the 
Court  of  Common  Pleas^  and  the  Court  of  Common 
Bench.  I  am  of  opinion^  therefore,  that  the  proper  place 
for  filing  the  aflSdavit  is  the  Registry  Office  at  the 
Court  House^  in  Basinghall  Street ;  where  I  presume  it 
now  is. 

I  have  thought  it  necessary  to  advert  to  these  matters^ 
In  order  to  account  for  what  appears  extraordinary,  that 
the  legislature  should  have  used  the  expression  **  Courts 
of  Bankruptcy;**  while,  in  the  same  clause,  it  speaks  of 
'*  a  Commissioner  of  the  Court  of  Bankruptcy ;"  and 
because  I  wish  it  to  be  distinctly  understood,  that  in  my 
opinion,  neither  the  Courts  of  single  Commissioners 
acting  alone,  nor  the  Subdivision  Courts,  constitute 
independent  Courts  of  Judicature.  They  are  alike 
branches  of  one  integral  Court  of  Record,  of  which  we 
are  all  officers  in  our  respective  departments.  So  much 
for  the^Kit^  of  the  affidavit;  which,  if  made  by  a  suf- 
ficient party  (but  of  that,  however,  I  have  great  doubts,) 
I  think  in  all  other  respects  constitutes  a  complete  act  of 
bankruptcy. 

And  having  now  disposed  of  the  questions  of  public 
concetn  that  have  arisen  in  this  case,  I  offer  no  opinion  on 
the  petitioning  creditor's  debt ;  but  I  proceed  to  the  con- 
sideration of  the  only  remaining  question,  which  is  the 
most  important  one  of  all  to  the  parties  in  the  present 
litigation ;  and  that  is,  whether  the  fiat  ought  not  to  be 
superseded,  as  being  sued  out  for  purposes  wholly  foreign 
to  the  bankrupt  laws?  In  order  to  come  to  a  just  con- 
clusion upon  that  question,  we  must  look  a  great  deal  in 
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detail  to  the  circumstances ;  and  it  was  for  the  purpose  of       18S8. 
aToiding  that  necessity,  that  I  rather  wished  the  Court      ^  ^^ 
could  have  come  to  a  conclusion  upon  the  question  of       ^^^^' 
law, — whether  there  was  a  suflicient  act  of  bankruptcy ; 
for,  if  the  Court  were  all  agreed  there  was  not,  it  would 
have  been  unnecessary  to  consider  the  question  I  am  now 
upon^  NoW|Wbatare  the  circumstances  of  this  case?  Mr* 
Hall  was  one  of  the  Directors  of  a  Banking  Company. 
He  was  no  trader,  except  as  such  banker ;  he  owed  no 
debt  to  any  person  but  on  the  partnership  accounts* 
Those  accounts  were  disputed  between  him  and  his 
partners.    They  filed  a  bill  in  equity  against  him,  which 
was  the  regular  mode  of  proceeding  by  partners  against 
a  partner,  for  an  account;  and  in  order  to  have  all  theee 
matters  settled, 

Mr*  8u>anitcn.  I  beg  your  Honor's  pardon.  It  was 
a  suit  in  equity  linuted  to  enforcing  the  security.  Your 
Honor  says  it  was  to  have  the  partnership  accounts 
taken. 

Sir  JoHK  Cross. — If  I  am  not  mistaken,  the  petition 
states  that  the  bill  prayed  an  account.  It  was  a  bill  in 
equity  by  sereral  partners  against  one,  praying  an  ac* 
county  and  praying  that  certain  securities  he  had  de* 
posited  with  them  might  be  rendered  available.  The 
Company  were  the  plaintiffs  in  the  suit,  and  Mr.  Hall, 
their  partner,  was  the  defimdant  The  suit  proceeded 
to  the  filing  of  the  answer,  which,  firom  an  unfortunate 
accident  of  the  counsel  in  the  long  vacation,  not  being 
prepared  in  due  time,  the  filing  of  it  was  enforced  by 
on  attachment  The  answer  was  filed ;  the  matter  was 
teady  for  hearing ;  the  piaintiA  having  got  so  &t,  it 
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183d.        occurred  to  them  that  they  had  better  take  the  law  into 
^  their  own  hands,  by  making  the  defendant  a  bankrupt 

Hall.        under  the  new  act  of  parliament  just  then  passed ; — and, 
for  that  purpose,  to  file  an  affidavit  of  debt  to  an 
amount  large  enough  to  drive  Mr.  Hall  into  an  act  of 
bankruptcy.     Accordingly,  they  made  an  affidavit  of 
a  debt  to  the  amount  of  15,000/.,  giving  no  credit  for 
the  securities  they  held,  and  swearing  to  a  debt  of  such 
an  enormous  amount,  that  he  would  be  unable  to  find 
the  requisite  sureties  for  a  sum,  so  far  beyond,  as  it 
would  seem,  what  he  really  owed  to  them  on  the  balance 
of  the  account*     He  was  compelled,  therefore,  by  this 
contrivance  of  his  partners  (one  of  whom  was  a  soli- 
citor, from  whose  hands  he  had  just  before  removed  the 
proceedings  in  another  bankruptcy,  in  which  he  was 
himself  assignee)  to  fall  into  the  snare  thus  set  for  him, 
out  of  which  he  could  not  escape,  being  unable  to  find 
sureties  for  so  large  a  debt ;  and  for  that  default,  he  was 
made  a  bankrupt,  on  an  affidavit  of  a  partnership  debt. 
The  plaintiffi  in  the  suit  carry  down  the  fiat-     The 
first  thing  they  do,  when  they  come  to  open  it,  is  to 
apply  to  the  Commissioners  for  a  provisional  assign- 
ment to  themselves,  the  petitioning  creditors, — a  thing 
contrary  to  all  usage.    I  had  formerly  pretty  long  ex- 
perience as  a  Commissioner  of  Bankruptcy;  and  in  my 
life  I  never  gave  a  provisional  assignment  to  a  petition- 
ing creditor,  especially  one  to  this  enormous  amount. 
I  have  certainly,  for  one,  always  refused  to  do  so*     It 
is  a  well  known  rule  in  the  appointment  of  provisional 
assignees,  that  there  must  be  some  cause  for  appointing 
them;  and  that  cause  must.  Lord  JEldan  has  said,  be 
recorded  upon  the  proceedings  of  the  Commissioners* 
No  cause  is  shown  whatever,  in  this  case,  for  executing 
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the  provisional  assignment;  no  necessity  whatever  ap-        1838. 
pears  for  it;  but  see  what  was  the  effect  of  it.     It  gave       Exparie 
the  plaintiffs  in  the  suit  power  to  seize  instanter^  and        ^'^^^* 
made  them  in  fact  the  legal  owners  of  all  the  estate^  real 
and  personal,  of  the  defendant,  and   gave  them  the 
power  to  turn  him  and  his  family  out  of  doors  without 
a  vestige  of  property ;  all  being  placed  by  this  strong* 
handed  proceeding  entirely  at  the  disposal  of  his  ad- 
versary in  the  suit  in  equity. 

In  this  state  of  things,  and  after  the  Company  had 
thus  got  the  dominion  of  all  his  estate  and  effects  into 
their  own  hands,  the  bankrupt  resorts  to  this  Court  for 
a  mpersedeaSf  and  says,  "  this  is  my  only  debt,  and  it 
is  still  sub  judice  in  the  Court  of  Chancery,  and  also 
in  an  action  at  law,  and  I  owe  no  other  debt,  except  to 
my  present  solicitor."  The  Court  thought  this  was 
very  strange,  and  paused  until  the  appointed  meeting  of 
the  Commissioners  had  passed  over,  at  which  creditors 
were  to  prove  their  debts,  and  assignees  were  to  be 
chosen.  The  Commissioners  met ;  they  could  not  stir 
a  step  in  the  execution  of  this  fiat;  they  sat  their  hour 
away,  received  their  fees  out  of  the  estate  of  this  un- 
fortunate bankrupt;  they  had  nothing  to  do;  no  cre- 
ditor appeared  to  prove  or  claim  any  debt,  no,  not  even 
the  petitioning  creditor  himself;  and  no  assignees  were 
chosen ;  and  the  prosecution  of  the  fiat  broke  down 
altogether. 

Now,  in  this  state  of  things,  it  appears  to  me,  that 
this  is  not  a  case  to  which  the  legislature  ever  intended 
that  the  bankrupt  law  should  be  applied.  We  all 
know,  that  the  general  principle  of  the  bankrupt  law  is, 
to  obtain  an  equal  distribution  of  the  effects  of  the  in- 
solvent debtor  among  all  his  creditors.    Now,  it  is  not 
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1838.  pretended,  that  there  is  any  equal  distribution  to  be 
£z  parte  niade  in  this  case  among  creditors;  there  is  no  creditor 
but  one,  the  plaintiffs  in  the  bill  in  equity,  and  the 
partners  of  the  bankrupt.  So,  without  going  any  fur- 
ther, it  seems  to  me  to  be  quite  monstrous,  to  say 
that  it  should  be  endured,  that  all  this  gentleman's  pro- 
perty shall  be  continued  as  the  legal  property  of  his 
adversary  in  the  suit  in  equity,  and  that  he  shall 
have  no  power  in  the  prosecution  of  that  suit  to  obtain 
his  rights. 

It  appears  therefore  to  me,  that  the  fiat  is  not  avail- 
able for  the  usual  purposes  of  bankruptcy,  but  has  been 
made  available  solely  to  enforce  the  payment  of  a  dis- 
puted partnership  debt,  by  an  ex  parte  proceeding, 
which  has  placed  all  the  estate  and  effectB^  real  and 
persona],  of  a  partner  in  the  hands  of  the  copartnership ; 
whereby  he  may  be  compelled  to  submit  to  their  fiiU 
demand,  without  any  judgment  or  decree  in  the  action, 
or  in  the  suit  they  have  brought  against  him. 

Some  doubt  at  first  occurred  upon  this  part  of  the 
case,  as  to  whether  there  was  any  precedent,  to  show 
that  the  Court  ever  went  the  length  of  disturbing  a  fiat, 
which  had  been  established  in  all  its  legal  incidents, 
under  circumstances  similar  to  the  present.  Now,  there 
is  a  case  I  find  in  4th  Vesey,  remarkably  similar  to  the 
present  in  many  of  its  circumstances ;  but  when  cases 
depend  entirely  upon  their  circumstances,  of  course  you 
do  not  find  them  altogether  the  same.  But  in  the  case 
of  ^  parte  Bowles,  there  was  a  suit  in  equity  between 
the  parties ;  and  there,  indeed,  it  was  not  the  plaintiff 
in  equity,  but  the  defendant,  who  became  the  petitioning 
creditor.  He  was  not  satisfied  with  the  progress  which 
the  suit  in  equity  was  making,  and  he  thought  it  would 


CASES  IN  BANKRUPTCY.  455 

be  a  better  thing  to  make  his  adversary  a  bankrupt  i  IBSS, 
and^  accordingly^  he  did  so.  Now^  without  detaining  ^^  ^^^ 
the  Court  by  going  through  all  the  circumstances  of  ^^^^ 
that  case,  though  there  were  there  many  other  creditors, 
the  Lord  Chancellor  held,  that  as  the  commission  was 
founded  upon  the  debt  of  a  creditor,  who  must  of  neces- 
sity gain  the  whole  direction  and  dominion  over  bis  ad- 
versary's property,  it  should  not  be  allowed ;  and,  ac- 
cordingly. Lord  Lauffhboraugh  in  that  case  superseded 
the  commission,  with  costs,  to  be  paid  by  the  peti- 
tioning creditor.  What  shall  be  the  result  of  this 
case,  I  do  not  take  upon  myself  to  determine,  with  re- 
gard to  costs.  I  only  say,  I  am  decidedly  of  opinion, 
but  with  the  greatest  deference  to  his  Honor,  the  Chief 
Judge,  that,  upon  the  merits,  this  fiat  ought  to  be  8U« 
perseded. 

Erskine,  C.  J^ — In  this  case  the  petitioner  seeks  to 
annul  the  fiat,  under  which  he  has  been  adjudged  a 
bankrupt,  on  two  grounds, — ^first,  that  the  requisites 
necessary  to  support  the  fiat  in  law,  have  not  been 
proved;  and  secondly,  that  the  fiat  has  been  issued, 
firora  motives  and  under  circumstances  which  call  for  the 
equitable  interference  of  this  Court,  to  prevent  the  abuse 
t>f  its  process.  With  regard  to  the  legal  validity  of  the 
fiat,  it  has  been  impugned  upon  three  grounds, — ^first, 
that  there  was  no  trading ;  secondly,  that  there  was  no 
petitioning  creditor's  debt ;  and  thirdly,  that  there  was 
not  a  sufficient  act  of  bankruptcy. 

The  objection  upon  the  ground  of  trading  seems  to 
have  proceeded  upon  a  misconception  of  some  expres- 
sion, which  fell  from  the  Judges  of  this  Court  upon  a 
former  petition  to  supersede  a  fiat  issued  against  a 
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1838.        member  of  a  Joint  Stock  Banking  Company.     In  that 
£z  parte      ^^^  ^^  appeared  to  the  Courts  that  the  party^  against 

Hall.  whom  the  fiat  was  sued  out^  and  which  was  in  fact  his 
own  fiat,  had  purchased  shares  in  a  Banking  Company, 
not  for  the  bond  fide  purpose  of  joining  in  the  trade 
and  becoming  a  banker,  but  simply  for  the  purpose  of 
enabling  a  friend  to  sue  out  a  fiat  in  bankruptcy,  under 
which  his  affairs  might  be  settled ;  and  the  Court  upon 
that  occasion  said,  that  in  that  case  they  could  not  con- 
sider that  the  mere  fact  of  purchasing  the  shares,  where 
they  could  see  that  the  intention  was  not  to  become  a 
trader,  but  merely  to  become  a  bankrupt,  would  not  sup- 
port a  fiat  thus  issued  out  for  the  bankrupt's  own  pur- 
poses. But  it  never  intended  to  say,  that  a  shareholder 
in  a  Company  of  this  sort  did  not  thereby  make  himself 
liable  to  bankruptcy,  or  that  it  would  be  competent  for 
him  to  set  up,  as  an  objection  to  a  fiat  in  bankruptcy, 
that  he  had  not  thereby  made  himself  a  trader ;  because 
the  very  fact  of  signing  the  deed  of  copartnership  for 
carrying  on  the  business,  which  the  acts  of  parliament 
had  declared  to  be  a  trading  within  the  bankrupt  laws, 
had,  as  against  himself  at  least,  afforded  conclusive  evi- 
dence that  he  had  become  a  trader.  But  in  this  case, 
where  the  bankrupt  was  not  only  a  shareholder,  but  one 
of  the  managers  of  the  business  of  the  Banking  Com- 
pany, it  never  could  be  doubted  for  a  moment,  that  this 
was  a  good  trading  within  the  bankrupt  law. 

The  next  objection  is  to  the  petitioning  creditor's 
debt;  and  this  objection  is  founded  on  the  fact,  that 
the  fiat  has  been  sued  out  by  a  Company,  of  which 
the  bankrupt  is  a  member,  in  respect  of  a  debt  due 
firom  him  to  the  firm.  In  ordinary  cases,  this  would 
be  a  fatal  objection ;  but  the  petitioning  creditor  in  this 
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case  relies  upon  the  provisions  of  certain  acts  of  par-  1838. 
liament,  by  which  individuals  carrying  on  business  in  Ex  parte 
copartnership  as  bankers,  may  authorize  certain  oiBcers, 
to  be  named  by  them,  to  sue  for  them,  and,  among  other 
provisions,  to  sue  the  members  of  their  own  firm.  Now, 
the  objection  to  a  partnership  suing  out  a  commission 
agiunst  a  member  of  their  own  firm,  arises  firom  the 
nature  of  the  debt,  which  is  due  firom  the  one  to  the 
whole  body.  No  action  at  law  could  ever  have  been 
maintained  either  by  the  firm,  or  by  any  portion  of  the 
firm,  against  a  member  of  the  partnership,  for  any  debt 
due  by  that  member  to  the  whole  firm.  No  action  could 
be  prosecuted  by  the  whole  firm ;  because  then  the 
debtor  would  be  both  plaintiff  and  defendant, — a  thing 
that  is  never  allowed  in  an  action  at  law.  If  the  action 
was  brought  by  the  whole  firm,  then,  as  a  member  of 
the  firm,  he  must  have  been  one  of  the  plaintiffs,  and 
in  his  character  of  debtor,  he  would  have  been  one  of 
the  defendants.  Neither  could  an  action  have  been 
brought  by  any  of  the  members  of  the  firm,  in  respect 
of  their  portions  of  the  debt  due  firom  the  one  to  the 
other ;  because  that  portion,  or  the  portion  due  to  each, 
must  depend  upon  taking  the  whole  partnership  ac- 
counts ;  which  Courts  of  Law  never  will  do,  however 
easily  they  may  be  ascertained.  And,  although  it  may 
appear  on  the  face  of  one  or  two  documents  what  the 
precise  proportion  of  each  will  be, — that  task  they  leave 
to  a  Court  of  Equity.  Inasmuch,  therefore,  as  this 
would  have  been  an  equitable  debt,  only,  due  from  the 
bankrupt  to  the  firm  of  which  he  was  a  member,  there 
could  be  no  action  brought,  and  consequently  there 
could  be  no  fiat  issued  out ;  because  the  petitioning  cre-^ 
ditor*s  debt  must  be  a  debt  recoverable  at  law.    But 
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1838.  by  the  statute  which  has  been  cited^  of  the  1st  &  2iid 
Ez  DArts      ^'  b^'  present  Majesty,  chap.  96,  amending  the  former 

^'^  act  of  7  Oeo.  4.  c.  46.,  the  legislature  has  thought  it 
right  to  enact,  that  any  person  now  being,  or  having 
been,  or  who  may  hereafter  be,  or  have  been,  a  member 
of  any  copartnership  now  carrying  on,  or  which  may 
hereafter  carry  on,  the  business  of  banking,  under  the 
provirion  of  the  said  recited  act,  and  may  at  any  time 
during  the  continuance  of  this  act,  in  respect  of  any 
demand  which  such  person  may  have,  either  solely  or 
jointly  with  any  other  person,  against  the  copartnership, 
or  the  funds  or  property  thereof,  *'  may  sue  and  be  sued 
by  the  public  officer"  appointed  under  these  recited  acts. 
And  it  goes  on  to  state,  ^^  that  the  person  having  been 
and  being  a  member,  shall  be  capable  of  proceeding 
against  the  copartnership  by  the  public  officer,  and  be 
liable  to  be  proceeded  against,  by  or  for  the  benefit  of 
the  copartnership,  by  such  public  officer  as  aforesaid, 
by  such  proceedings,  and  with  the  same  legal  conse- 
quences as  if  such  person  had  not  been  a  member  of 
the  said  copartnership.^'  Without  referring,  then,  to 
the  language  of  the  7th  Geo,  4., — by  the  force  of  this 
statute,  coupled  with  the  4th  section,  which  takes  away 
any  right  of  set-ofF  which  such  member  might  have  in 
respect  of  dividends  of  shares  or  profits  of  the  concern, 
the  public  officer  would  have  a  right  to  bring  an  action ) 
and  it  would  necessarily  follow,  as  it  appears  to  me,  that 
he  might  also  petition  for  a  fiat  in  bankruptcy;  for 
though  it  has  been  objected  that  it  bad  been  decided 
in  the  case  of  Guthrie  v,  Fi$k,  that  an  act  of  parlia- 
ment, authorizing  a  company  to  sue  and  be  sued  by 
their  secretary,  did  not  authorize  that  secretary  to  sue 
out  a  fiat  in  bankruptcy ;  yet  that  decision  proceeded 
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upon  the  language  of  that  particular  act  of  parliament,        IB$S. 
which  expressly  confined  it  to  suing  and  being  sued;  and      ^  parte 

■ 

being  a  private  act  of  parliament,  the  Court  thought 
they  were  bound  to  construe  it  strictly,  and  that,  under 
the  provisions  of  that  statute,  it  was  obvious  the  legis- 
lature had  not  intended  to  extend  the  power  of  the  se- 
cretary to  take  proceedings  in  bankruptcy.  But  here 
the  language  is  much  more  extensive,  referring  not  only 
to  all  proceedings  in  law^  or  equity,  but  to  *^  such  pro- 
ceedings, and  with  the  same  legal  consequences,  as  if 
such  person  had  not  been  a  member  of  the  said  copartner- 
ship." It  appears  to  me,  therefore,  that  the  words  of 
this  statute  alone  remove  the  objection  to  a  fiat  in  bank- 
ruptcy being  taken  out  for  a  debt  due  to  the  firm ;  and 
then,  looking  back  at  the  7th  Geo.  4.  c.  46.  s.  9.,  it  is 
clear  that  the  legislature  intended  that  in  all  those  cases 
where  a  partnership  might  sue,  or  take  out  a  commis- 
sion  of  bankruptcy,  the  secretary,  or  the  registered 
officer  of  a  company  of  this  description,  was  the  proper 
person  to  institute  these  proceedings ;  for  the  9th  clause 
says,  ^'  that  all  actions  and  suits,  and  also  all  petitions 
to  found  any  commission  of  bankruptcy  against  any 
person  or  persons,  who  may  be  at  any  time  indebted  to 
any  such  copartnership  carrying  on  business  under  the 
provisions  of  this  act,  and  all  proceedings  at  law  or  in 
equity,  under  any  commission  of  bankruptcy,  and  all 
other  proceedings  at  law  or  in  equity,  to  be  commenced 
or  instituted  for  or  on  behalf  of  any  such  copartnership, 
agmnst  any  person  or  persons,  bodies  politic  or  cor- 
porate, or  others,  whether  members  of  such  copartner- 
ship, or  otherwise,  for  recovering  any  debts,  or  enforcing 
any  claims  or  demands,  due  to  such  copartnership,  or 
for  any  other  matter  relating  to  the  concerns  of  such  co* 
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1838.  partnership,  shall  and  lawfully  mayi  from  and  after  the 
Ex  parte  passing  of  this  act,  be  commenced  or  instituted  and  pro- 
secuted in  the  name  of  any  one  of  the  public  officers 
nominated  as  aforesaid.*'  Therefore,  whatever  might 
have  been  the  effect  of  this  clause,  taken  by  itself,  before 
the  passing  of  the  recent  statute  in  the  reign  of  her  pre- 
sent Majesty,  it  appears  to  me,  that,  taking  the  two  acts 
of  parliament  together,  this  fiat  was  well  sued  out  by 
the  registered  officer  of  the  Company  against  the  bank- 
rupt, for  a  debt  due  from  him  to  that  firm. 

The  next  objection  is,  that  there  has  been  no  act  of 
bankruptcy.  Now,  the  act  of  bankruptcy  relied  on  is 
that  created  for  the  first  time  by  the  statute  which  has 
been  alluded  to,  of  the  1st  &  Snd  of  her  present  Ma- 
jesty, chap.  1 10.  s.  8. ;  which  enacts,  that  it  shall  be 
lawful  for  any  creditor  to  file  an  affidavit  in  her  Ma- 
jesty's Court  of  Bankruptcy,  that  such  debt  is  justly  due 
to  him,  and  so  on,  and  that  if  the  debtor  does  not, 
within  the  twenty-one  days,  give  security  to  the  satis- 
faction of  the  Commissioner,  it  shall  be  an  act  of  bank- 
ruptcy. There  is  no  dispute,  that  the  affidavit  made  by 
Mr.  Stubbs,  the  registered  officer  of  this  Company, 
swearing  to  the  debt  due  to  the  Company  firom  the  bank- 
rupt, was  filed  in  the  Court  of  Bankruptcy;  nor  is  there 
any  dispute,  that  a  copy  was  duly  served  on  the  bank- 
rupt, who  admitted  he  did  not  pay  nor  secure  the  debt, 
as  required  by  the  statute.  But  the  objection  arises, 
first,  that  the  affidavit  was  not  sworn  before  any  person 
authorized  to  take  it;  secondly,  it  does  not  appear,  on 
the  face  of  the  affidavit,  to  have  been  taken  by  any  per- 
son so  authorized ;  and,  thirdly,  that  it  does  not  appear 
in  the  affidavit,  that  the  deponent  is  a  person  authorized 
to  make  such  an  affidavit.     The  affidavit  in  question 
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is  sworn  before  a  Master  Extraordinary  in  Chancery.  1838. 
Now,  as  has  already  been  observed,  the  statute  is  alto-  ^^  parte 
gether  silent  as  to  the  person  before  whom  the  affidavit 
is  to  be  sworn.  So  it  was  in  the  case  to  which  my 
learned  colleague  has  alluded,  which  occurred  under  the 
6th  Creo.  4.  c.  16.  s.  lO.,  with  reference  to  the  member 
of  parliament;  but  under  that  statute  it  was  always  con- 
sidered, that  inasmuch  as  the  clause  directs  the  affidavits 
to  be  filed  in  some  Court  of  Record  at  Westminster,  and 
thereupon  to  sue  the  process  out  of  that  Court  in  which 
the  affidavit  was  made,  it  necessarily  followed,  that  the 
affidavit  was  to  be  sworn  before  that  Court,  or  by  some 
person  authorized  by  the  Court  to  take  affidavits.  It 
seems  to  me,  that  the  same  inference  is  fairly  to  be 
drawn  from  the  language  used  in  this  statute.  The  le- 
gislature having  said  nothing  as  to  the  person  before 
whom  the  affidavit  is  to  be  sworn,  and  directing  it  to  be 
filed  in  the  Court  of  Bankruptcy,  appears  to  me  neces- 
sarily to  lead  to  the  conclusion,  that  it  should  be  sworn 
before  such  person  or  persons,  as  were  authorized,  by 
the  constitution  of  the  Court,  to  take  affidavits  in  matters 
coming  before  the  Court,  or  in  matters  where  affidavits 
are  to  be  filed  in  that  Court  And  then,  inasmuch  as  by 
the  act  of  parliament  (under  which  this  Court  of  Bank-> 
ruptcy  was  constituted)  it  is  directed,  that  affidavits  in 
matters  within  the  jurisdiction  of  the  Court  should  be 
sworn  before  (among  others)  Masters  Extraordinary  in 
Chancery,  it  seems  to  me,  that  this  affidavit  was  well 
sworn  before  the  person  who  signed  the  jurat.  At  one 
time  it  struck  me,  there  might  be  an  objection;  inas- 
much  as  it  did  not  appear /or  whatpttrpase  this  affidavit 
was  sworn  before  the  Master  Extraordinary  in  Chancery* 
If  the  Master  Extraordinary  had  been  a  mere  officer  of 
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1838.       this  Court  to  take  affidavits,  or  if  the  affidavit  had  been 
£x  parte      ^^^  before  a  Commissioner  or  Judge  of  this  Court, 

^^^^  then  it  would  have  been  obvious  it  could  have  been 
sworn  for  no  other  purpose  than  that  of  being  used  in 
the  Court  of  Bankruptcy;  but,  inasmuch  as  the  Master 
Extraordinary  is  authorized  to  take  affidavits  in  Chan- 
cery upon  matters  before  the  Lord  Chancellor,  it  struck 
me,  that  it  did  not  appear  on  the  &ae  of  the  affidavit, 
what  was  the  purpose  for  which  this  was  sworn,  and 
that  it  might  have  been  difficult  to  prosecute  the  party 
making  it  for  peijury ;  inasmuch  as  an  affidavit  sworn 
for  one  purpose,  and  used  for  another,  is  not  the  sub- 
ject of  indictment  for  peijury,  and  a  person  is  only 
guilty  of  perjury  in  the  case  where  it  is  used,  and 
not  in  the  case  for  which  it  was  sworn.  But,  on 
looking  through  the  cases,  it  appears  to  me,  that  the 
difficulty  has  always  arisen,  not  to  ascertain  the  purpose 
for  which  it  was  sworn,  but  to  ascertain  whether  the 
person  taking  the  affidavit  was  authorized  to  take  it  in 
the  Court,  in  which  it  is  filed.  It  has  been  decided  in 
many  cases,  that  if  the  jurat  showed  the  affidavit  had 
been  taken  before  a  Commissioner,  not  stating  of  what 
Court  he  was  a  Commissioner,  the  Court  in  which  it 
was  filed  would  not  consider  that  affidavit  as  taken  in 
their  Court ;  because  there  was  nothing  to  show,  that  it 
was  taken  before  a  Commissioner  authorized  to  take  it. 
But  if  it  appears  to  have  been  taken  before  a  Commis- 
sioner of  that  Court,  or  any  Judge  of  th&t  Court,  it 
Would  then  be  considered  as  properly  taken.  Now,  on 
looking  through  the  cases,  the  difficulty  is  removed 
from  my  mind ;  and  I  think,  therefore,  there  is  no  ob- 
jection to  the  sufficiency  of  this  affidavit. 

But  the  third  objection  commented  upon  was,  that  it 
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does  not  appear  upon  the  face  of  the  affidavit,  that  the  ISSS. 
deponent  is  a  person  authorissed  to  make  such  an  affida-  ^  ^„^j^ 
vit.  The  act  of  parliament  enacts  "  it  shall  be  made  by 
a  creditor  or  creditors ;"  and  it  is  said,  it  nowhere  ap- 
pears in  this  affidavit,  that  Mr.  Stubbs  is  a  creditor.  He 
certainly  does  not  state  he  was  one  of  the  body,  in  re- 
spect of  which  he  institutes  this  proceeding*  If  he  had 
been  a  partner  of  the  firm,  of  course  the  usual  affidavit 
made  by  a  partner  might  have  been  made,  and  that  would 
have  put  an  end  to  the  objection.  But,  inasmuch  as  he 
does  not  state  himself  to  be  a  member  of  the  firm,  it 
could  only  be  made  then  by  a  registered  officer,  autho* 
rized  by  the  act  to  sue  in  the  name  of  the  Company ;  and 
it  is  said,  it  does  not  sufficiently  appear  upon  the  face  of 
this  affidavit,  that  he  is  a  registered  officer,  within  the 
terms  of  that  act  of  parliament.  If  this  had  been  a 
question  of  pleading,  I  should  have  been  of  the  same 
opinion — that  it  does  not  appear,  with  sufficient  certainty 
to  uphold  a  plea  upon  a  demurrer,  that  he  was  the  re- 
gistered officer,  within  the  meaning  of  this  act  of  parlia* 
ment.  But,  though  the  affidavit  is  not  sworn  with  all 
the  characteristics  of  a  special  plea,  it  is  enough,  if  it 
appears  upon  the  face  of  it  generally,  that  he  claims  to 
be  a  creditor,  upon  the  ground  of  his  being  a  registered 
officer  of  the  Company  carrying  on  business  under  this 
act  of  parliament.  He  states  positively,  that  he  is  the 
registered  officer  of  this  Company,  and  that  this  Com*^ 
pany  was  united  for  the  purpose  of  carrying  on  business* 
But  it  is  supposed,  because  it  does  not  say,  carrying  on 
businesSf  but  only  united  for  the  purpose  of  carrying  on 
huH7ie8$,  it  is  not  sufficient.  It  appears  to  me  it  is  quite 
sufficient  to  support  the  affidavit,  that  he  institutes  this 
proceeding  as  the  registered  officer  of  the  Company 
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1838.  under  this  statute;  which  statute,  with  reference  to  it^ 
Ez  parte  authorizes  the  registered  officer  to  sue  on  behalf  of  the 
Hall.        Company. 

I  am  therefore  of  opinion,  that  upon  none  of  these 
grounds  has  the  invalidity  of  this  fiat  been  established. 

Then,  it  has  been  suggested  during  the  argument 
from  the  bench,  and  it  has  been  urged  from  the  bar,  in 
consequence  of  that  suggestion,  that  the  circumstances 
of  this  case  are  such,  as  to  induce  the  Court,  in  equity, 
to  supersede  the  fiat,  whatever  may  be  its  legal  validity. 
Now,  I  have  the  misfortune  not  to  see  the  case  in  so 
strong  a  light  as  that  in  which  it  has  been  viewed  by  my 
learned  colleagues ;  and  if  the  case  were  left  to  my  sole 
decision,  I  should  not  have  pronounced  for  this  super- 
sedeas on  the  present  occasion :  at  the  same  time,  there 
is  a  great  deal  in  what  has  been  stated  in  the  judgments 
of  the  other  members  of  the  Court,  which  induces  me  to 
think  that  probably  the  most  equitable  course  has  been 
arrived  at,  in  getting  rid  of  this  fiat; — because,  it  does 
appear  to  me  to  have  been  a  harsh  proceeding,  and  that 
the  party  has  no  right  to  complain  of  this  fiat  being 
taken  firom  him ;  and  there  might  also  have  arisen  cir- 
cumstances, under  which  I  should  have  thought  it  ought 
to  have  been  superseded.  But  it  appears  to  me,  that  it 
is  rather  premature  to  supersede  this  fiat,  upon  the 
ground  of  there  being  no  creditor,  and  no  choice  of 
assignees ;  and  I  should  rather  have  waited  to  have  seen, 
that  the  working  of  the  fiat  was  so  embarrassed  by  the 
circumstance  of  there  being  no  choice  of  assignees,  that 
it  could  not  be  properly  prosecuted. 

With  respect  to  the  other  ground  of  objection,  namely^ 
that  the  party  swears  himself  to  be  solvent,  and  that  this 
fiat  has  been  taken  out,  not  for  the  bona  fide  purpose  of 


Hall. 
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recovering  this  debt»  but  for  the  purpose  of  removing  IBSS. 
him  from  the  situation  of  trustee,  and  from  that  of  as-  £x  parte 
signee  under  another  commission — it  does  not  appear 
to  me,  that  those  circumstances  have  been  made  out  in 
evidence.  It  does  not  strike  me,  that,  taking  all  the 
affidavits  together,  I  could  rely  on  the  bankrupt's  asser- 
tion that  he  was  solvent;  because,  if  he  were  in  solvent 
circumstances,  the  provisions  made  by  the  statute  might 
have  been  easily  complied  with.  He  was  not  called  upon 
to  pay  this  debt — he  was  not  called  upon  to  give  security 
for  its  immediate  payment,  nor  indeed  for  its  payment  at 
all ;  but  all  that  he  was  to  give  security  for  was,  that  he 
should  pay  such  debt,  as  should  be  recovered  in  an  action 
or  acdons  at  law,  or  that  he  should  render  himself  to 
prison.  Now,  if  this  person  had  been  in  solvent  circum- 
stances, it  strikes  me  he  would  have  found  no  difficulty  in 
getting  security  to  that  extent,  if,  as  is  stated,  the  debt  due 
from  the  petitioner  had  been  covered  by  ample  security ; 
but  that,  as  I  collect  the  facts  from  the  affidavits,  is  denied 
by  the  Company; — they  deny  that  the  security  given  is 
sufficient  to  cover  the  debt;  and  therefore  it  does  not 
appear  to  me,  upon  the  ground  of  solvency,  or  of  the 
other  circumstances,  that  there  is  enough  to  supersede 
the  fiat.  It  is  certainly  a  strong  circumstance,  that  no 
other  creditor  has  come  in ;  which  might  give  rise  to  dif- 
ficulty and  embarrassment  in  the  working  of  this  fiat, 
and  might  have  induced  me  to  consent  to  the  supersed- 
ing of  it  on  that  ground ;  but  it  strikes  me,  certainly, 
that  it  would  have  been  better  to  have  paused,  and  to 
have  seen  whether  eventually  such  would  have  remained 
the  condition  of  the  fiat ;  because  other  creditors,  when 
they  found  it  was  to  be  carried  on,  might  have  come  in 
to  avail  themselves  of  it.    I  should  have  waited  until  the 
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1898.        adjourned  meeting  for  the  choice  of  assignees*  or  until 
^^^      circumstances  had  shewn  that  the  fiat  could  not  have 

Kit  pKnit 

Hall.  y^^j^  prosecuted ;  but  as  my  colleagues  think,  that  the 
other  circumstances  of  the  case  call  upon  them  to  pro* 
nounce  for  a  supersedeas  of  this  fiat,  of  coursci  the  order 
must  be  that  this  fiat  shall  be  superseded. 

After  the  Court  had  delivered  their  judgment,  Mr* 
Swanston  observed,  that  Mr.  Wightman  and  Mr.  Bacon 
had  not  been  heard  upon  a  material  point,  on  which  they 
had  been  stopped  by  the  Court,  afiecting  the  equity  of 
the  case ;  and  that  as  this  point  appeared  to  have  great 
influence  on  the  opinions  of  two  of  the  Judges,  he  prayed 
the  Court  to  hear  Mr.  Bacon  on  that  point,  before  the 
Order  was  finally  pronounced.  After  some  discussion 
as  to  the  regularity  of  the  proceeding,  the  Court  per« 
mitted  Mr.  Bacon  to  be  heard ;  but  Sir  John  Cro$8  and 
Sir  Chorge  Rcie  expressed  themselves  of  the  same  opi- 
nion which  they  had  previously  expressed. 

The  Order  was,  that  the  fiat  should  be  annulled, 
at  the  costs  of  the  petitioning  creditor. 

Note. — On  the  29th  November  1888,  the  usual  Order 
was  made  by  the  Lord  Chancellor,  founded  on  the  Order 
of  the  Court  of  Review,  to  annul  the  fiat.  The  re- 
spondents, being  dissatisfied  with  the  judgment  of  the 
Court  of  Review,  applied  to  one  of  the  Judges  of  that 
Court  for  a  special  case,  for  the  purpose  of  appealing 
against  it  to  the  Lord  Chancellor;  but,  in  consequence 
of  some  difference  of  opinion  between  the  learned  Judge 
and  the  respondents*  counsel,  as  to  the  statements  in 
the  special  case,  the  respondents'  counsel,  on  the  14th 
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December^  made  an  application  by  motion  to  the  Lord  1838. 
Chancellor^  to  prosecute  the  appeal  by  petition,  instead  ^T"^^ 
of  by  special  case;  when  the  Lord  Chancellor  made  an  Hall. 
Order,  that  the  petition  of  the  respondents  should  be 
received,  in  order  that  the  question  of  jurisdiction  might 
be  brought  before  his  Lordship.  A  petition  was  accord- 
ingly presented  to  the  Lord  Chancellor,  not  as  a  petition 
of  appeal,  but  under  the  original  jurisdiction  of  the  Lord 
Chancellor  in  matters  of  bankruptcy,  praying,  that  his 
Lordship  would  discharge  his  own  Order  for  annulling 
the  flat,  and  that  a  writ  of  procedendo  might  issue, 
directing  the  Commissioners  to  proceed  in  the  execution 
of  the  fiat.  This  petition  was  heard  by  the  Lord  Chan- 
cellor on  the  12th  January  1839,  and  stood  over  for 
judgment  until  the  10th  April  following;  when  his  Lord- 
ship dismissed  the  petition,  with  costs. 


Ex  parte  Fairman. — In  the  matter  of  Lloyd.  Weaminaer, 

Nw,  21, 1838. 

XHIS  was  the  petition  of  an  annuity  creditor,  to  be  Where  tlie 

bankrupt,  in  a 

permitted  to  prove  for  the  value  of  the  annuity,  or  to  deed  by  which 
have  a  claim  entered  on  the  proceedings,  and  a  fund  re-  aDnuity  to  the 
served  to  satisfy  any  dividend  on  the  amount  of  such  Eoowiedgera 

I  ;  certain  sum  to 

*^***"**  have  been  re- 

The  petitioner,  and  the  bankrupt,  having  formerly  Jhl^'^n^I^a " 
carried  on  business  together  as  partners,  dissolved  their  ^J^^  ™^"!fy  ^°' 

^  ^  '  theanDUity»and, 

partnership  in  November  1827 ;  when  a  settlement  of  ac-  ^  ^  memoran- 

*  dum  also  of  an 

counts  took  place,  and  the  bankrupt  signed  an  account,  accountbetween 

him  and  the  pe- 

in  which  he  admitted  a  balance  against  him  of  1990i[.,  titioner,  ad- 

mitted  the  same 
sum  to  be  due, 
and  the  annuity  was  paid  by  him  for  ten  years,  without  any  impeachment  of  the  considera- 
tion; the  Court  would  not  rcnect  the  right  of  the  petitioner  to  prove  or  claim  for  the  value  of 
the  annuity,  because  the  bankrupt  now  made  an  affidavit  that  tne  whole  of  the  consideration 
money,  as  stated  in  the  memorial  of  the  annuity,  was  not  advanced  by  the  petitioners  to  the 
bankrupts. 
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1838.        which  he  proposed  to  liquidate  by  granting  the  peti- 


Ex  parte 


tioner  an  annuity.  Accordingly,  a  deed  was  executed  be- 
Fairman.  tween  the  parties,  by  which  the  bankrupt,  in  considera* 
tion  of  the  sum  of  1990/.|  therein  expressed  to  have  been 
lent  to  him  by  the  petitioner,  granted  to  the  petitioner 
the  annuity  in  question.  A  warrant  of  attorney  was 
then  given  by  the  bankrupt  to  secure  the  payment  of  the 
annuity,  on  which  judgment  was  entered  up,  and  the  an* 
nuity  was  regularly  paid  by  the  bankrupt,  until  the  fiat 
issued  against  him  in  the  present  year.  The  Commis- 
sioner rejected  the  proof,  not  being  satisfied  that  the 
consideration,  as  stated  in  the  deed,  was  really  paid  by 
the  petitioner;  the  bankrupt  swearing,  that  instead  of  re- 
ceiving the  sum  of  19902.,  the  consideration  expressed 
in  the  deed,  he  never  received  more  than  1550/.  The 
bankrupt  had  also  made  an  affidavit,  in  opposition  to  the 
present  petition,  in  which  he  swore,  that  when  he 
signed  the  account,  in  1827,  he  was  fully  aware  of  its 
incorrectness,  but  he  was  afraid  that  the  petitioner  would 
take  some  hostile  steps  against  him,  if  he  disputed  the 
amount  of  the  balance  claimed;  and  that  he  confided  in 
the  honour  of  the  petitioner  to  make  good  the  payment 
of  the  sum  of  5402.,  the  amount  of  the  difference  between 
the  two  sums  above  mentioned,  but  which  sum  he  never 
received;  and  he  added,  that  he  often  complained  to  the 
petitioner  of  his  being  obliged  to  pay  interest  for  money 
which  he  had  never  received*  The  assignees  had  filed 
a  bill  in  Chancery  against  the  petitioner,  to  set  aside  the 
annuity,  on  the  ground  that  the  real  consideration  for 
the  annuity  was  not  truly  stated  in  the  memorial.  The 
bankrupt  had  not  obtained  his  certificate. 

Mr.  J.  Rtissell,  in  support  of  the  petition*    After  tliis 
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annuity  has  been  paid  by  the  bankrupt  for  ten  years^        ISSS. 
without  any  objection  to  its  validity,  the  assignees  are       j.^    ^ 
now  endeavouring  to  deprive  the  petitioner  of  ail  his      ^airman, 
rights  as  a  creditor.    If  they  really  thought  the  annuity 
was  void  under  tlie  provisions  of  the  Annuity  Act,  why 
did  they  not  apply  to  the  Court,  in  which  the  judgment 
was  entered  up  on  the  warrant  of  attorney,  to  set  the 
judgment  aside?    Instead  of  this,  they  chose  to  adopt 
the  more  expensive  and  dilatory  proceeding  of  filing  a 
bill  against  the  petitioner.     The  only  object  of  the  peti- 
tioner is  to  have  the  dividends  reserved  on  the  amount 
of  the  value  of  the  annuity,  to  await  the  result  of  the 
suit  in  Chancery.    He  was  then  stopped  by  the  Court. 

Mr.  Stoanstan,  and  Mr.  Manning,  for  the  assignees. 
There  are  three  objections  to  the  proof  of  the  petitioner: 
1st,  The  annuity  is  void,  on  the  ground  of  fraud;  Sndly, 
If  there  is  no  fraud,  there  is  a  variance  in  the  statement 
of  the  consideration  in  the  deed,  which  renders  it  equally 
invalid;  and,  Srdly,  It  is  invalid,  by  non-compliance  with 
the  requisitions  of  the  Annuity  Act.  By  the  SiGeo.  3.  c. 
141.  s.  2.,  the  true  pecuniary  consideration,  and  how  it 
was  paid,  ought  to  be  stated  in  the  memorial  of  the  an- 
nuity, that  is  required  to  be  inrolled  in  the  Court  of 
Chancery.  Now,  we  say  it  plainly  appears  from  the  ex- 
amination of  the  petitioner  before  the  Commissioner,  that 
no  such  sum  was  advanced  by  him  to  the  bankrupt,  as 
is  stated  in  the  memorial.  The  petitioner,  in  his  exa- 
mination, states,  that  some  part  of  the  consideration  for 
the  annuity  was  for  bills  discounted  by  the  petitioner 
for  the  bankrupt;  and  that  he  had  no  doubt  that  he  de- 
ducted the  discount,  before  he  paid  the  consideration 
money.    For  instance,  if  a  bill  for  100/.  had  a  twelve- 
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1888.  month  to  run  before  it  was  due^  the  petitioner  only  paid 
Ex  parte  ^^^  bankrupt  96/.  Therefore^  both  the  annuity  deed, 
Fairmait.  j^hJ  ^jjg  meinorial  were  bad,  for  stating  that  the  whole 
100/.  was  paid,  when  5/.  was  kept  back  for  discount 
If  part  of  the  1990/.  consisted  of  interest,  as  well  as 
money  lent,  and  the  deed  or  memorial  only  expressed  it 
to  be  for  money  lent,  the  annuity  is  equally  void,  for 
non-compliance  with  the  requisitions  of  the  act  of  par- 
liament. The  bankrupt  positively  swears,  that  5iOl.  of 
the  1990/.  was  never  advanced  to  him,  and  that  he  was 
induced  to  admit  that  the  latter  sum  was  due,  from  an 
apprehension  that  the  petitioner  would  take  some  hostile 
steps  against  him,  if  he  disputed  the  account.  No  doubt, 
this  affidavit  contradicts  his  statement  under  seal;  but, 
however  conclusive  an  instrument  under  seal  is  consi- 
dered in  a  Court  of  Law,  it  is  not  so  in  a  Court  of 
Equity. 

Mr.  Bilton  appeared  on  behalf  of  the  bankrupt. 

The  Court  said,  that  he  could  not  be  heard  for  the 
bankrupt  on  a  question  of  proof,  more  especially  as  the 
bankrupt  had  not  obtained  his  certificate;  but  that  if  he 
had  been  served  with  the  petition,  he  was,  of  course,  en- 
titled to  the  costs  of  his  appearance;  and  that  if  he  was 
prepared  with  any  authorities  bearing  on  the  question, 
he  might  cite  them  as  amicus  CuruB. 

Mr.  Bilton  then  cited  the  case  of  Ex  parte  Skaw{a), 
where  it  was  admitted  that  an  annuity  was  void,  because 
the  memorial  did  not  contain  a  clause  for  repurchase, 
that  was  inserted  in  the  annuity  deed. 

(a)  5  Ves.  620. 


CASES  IN  BANKRUPTCY.  471 

Erskine,  C.  J. — The  question  in  this  case  appears        1838. 
to  be  one  of  simple  fact,  namely,  whether  the  1990/..       J^^"^^*^ 

^  •''  *        Ex  parte 

stated  in  the  memorial  as  the  consideration  for  the  an-  Fairman. 
nuity,  was  actually  advanced  to  the  bankrupt,  or  not. 
It  must  be  confessed,  that  the  examination  of  the  peti- 
tioner before  the  Commissioner  exhibits  some  instances 
of  weak  recollection  on  his  part ;  and  if  the  case  de- 
pended upon  that  alone,  the  Court  might  entertain  some 
doubt  on  the  question.  But  it  appears  from  another  do- 
cument, independently  of  the  acknowledgment  in  the 
deed,  that  the  bankrupt  admitted  that  the  sum  of  1990/. 
was  due  from  him  to  the  petitioner;  and  the  bankrupt, 
according  to  his  own  statement,  goes  on  for  ten  years 
paying  an  annuity,  the  consideration  for  which,  to  the 
extent  of  640/.,  he  now  says  he  did  not  receive.  After 
the  time  that  has  elapsed,  and  the  payments  that  have 
been  made  by  the  bankrupt  during  that  period,  without 
any  steps  taken  by  him  to  dispute  the  consideration  for 
the  annuity,  I  think  it  is  rather  too  much  now  to  say,  in 
the  face  of  the  deed,  the  memorandum  at  the  foot  of  the 
account,  and  the  conduct  of  the  bankrupt  himself,  that 
the  sum  he  acknowledged  to  have  received  was  never 
advanced  by  the  petitioner. 

Sir  John  Cross. — I  am  of  the  same  opinion.  It 
seems  to  me,  that  the  Commissioner  was  more  impressed 
with  the  demeanour  of  the  petitioner  on  his  examination 
before  him,  than  with  the  substantial  merits  of  the  case« 
Here,  the  annuity  was  granted  more  than  ten  years  ago; 
the  bankrupt  goes  on  paying  it  all  that  time,  without 
any  dispute  as  to  its  validity;  and  now,  for  the  first  time, 
be  comes  and  says,  *^  I  put  my  hand  to  an  acknowledg- 
ment for  640/.  more  than  I  actually  received.*'    It  would 

Ji8 
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1838.  have  been,  no  doubt,  a  knavish  trick  on  the  part  of  the 
Ex  parte  petitioner,  to  have  acted  in  the  manner  imputed  to  him  by 
Fairman,  ^]^^  bankrupt;  but,  after  an  occurrence  that  happened  so 
long  ago,  we  must  look  to  the  documents  that  passed 
between  the  parties,  and  their  conduct  since  those  docu- 
ments were  signed.  By  two  separate  instruments,  the 
bankrupt  acknowledged  to  have  received  the  whole  of 
the  money  stated  to  be  the  consideration  for  the  an* 
nuity;  and  now,  on  the  ground  of  a  lengthened  exami- 
nation before  the  Commissioner,  the  assignees  file  a  bill 
in  Chancery  against  the  petitioner,  to  set  the  annuity 
aside.  Why,  the  assignees  had  nothing  to  complain  of 
against  the  petitioner,  until  the  proof  was  admitted; 
and,  therefore,  this  was  quite  an  unnecessary  proceeding 
on  their  part.  I  think  the  petitioner  is  fully  entitled  to 
the  order  he  asks. 

Sir  George  Rose. — It  is  somewhat  difficult  to  under* 
stand,  why  the  Commissioner  refused  to  admit  the  claim 
of  the  petitioner  for  the  value  of  the  annuity,  to  be  en- 
tered on  the  proceedings,  to  abide  the  result  of  the  suit 
in  Chancery.  The  annuity  in  this  case  is  merely  secured 
by  the  covenant  of  the  bankrupt;  no  property  was  con- 
veyed or  transferred  by  the  bankrupt  to  the  petitioner, 
to  secure  the  payment  of  the  annuity ;  but  all  the  bank- 
rupt's property  is  in  the  hands  of  the  assignees.  What 
reason,  then,  had  the  assignees  to  file  a  bill  in  Chancery 
agdnst  the  petitioner,  to  set  aside  a  deed  for  fraud,  to 
which  deed  the  bankrupt  only  is  a  party  ?  What  object 
was  to  be  answered  by  such  a  proceeding  ?  When  I 
heard  of  this  suit  in  Chancery,  I  expected  that  on  an 
account  ^taken,  there  might  be  a  balance  due  from  the 
petitioner  to^the  estate ;  but  there  is  no  pretence  for  any 
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claim  of  that  kind  by  the  assignees.  It  appears  to  me,  I^SS. 
that  the  petitioner  ought,  at  all  events,  if  not  admitted  ^^  parte 
to  prove  for  the  value  of  the  annuity,  to  have  been 
admitted  to  claim  for  that  amount.  If  the  case  had  de- 
pended merely  on  the  examination  of  the  petitioner  be- 
fore the  Commissioner,  that  might  afford  some  ground 
for  the  Court  directing  a  vivd  voce  examination  of  the 
petitioner,  before  we  made  any  Order  on  this  petition ; 
but  the  case  does  not  rest  there.  There  are  two  instru- 
ments deliberately  signed  by  the  bankrupt,  by  which  he 
acknowledged  a  certain  sum  to  have  been  received  by 
him  of  the  petitioner,  and  which  he  has  acted  on,  with- 
out any  impeachment  of  their  correctness,  for  a  period  of 
ten  years.  I  make  these  observations,  not  only  with 
respect  to  the  right  of  proof  of  the  petitioner,  but  with  a 
view  to  another  question  I  should  suggest  for  the  con- 
sideration of  the  Court,  namely,  whether  the  petitioner 
is  not  entitled  to  his  costs. 

The  Order  was,  that  a  claim  should  be  entered, 
and  a  fund  reserved  to  satisfy  any  future  divi- 
dends, and  that  each  parly  should  take  their  costs 
out  of  the  estate ;  but  that  the  petitioner  should 
pay  the  bankrupt  the  costs  of  his  appearance. 


474  CASES  IN  BANKRUPTCY. 

1838. 


Wtttmi  ur  ^^  parte  HiGOS. — In  the  matter  of  Evans. 

Nov.2\,  1838.  ^j^ 

Where  a  renew-  IHIS  was  a  petition  to  supersede  a  renewed  commis- 
^u^^in*i8i6  ^'^^>  ^^^^  ^^^  issued  under  the  following  circumstances. 
uJoof ^*0)m-  '^^  original  commission  was  sued  out  on  the  26th  May 
miMionm  were  jgis   and  the  renewed  commission  on  the  21st  Novem- 

dead,  and  two  ' 

had  removed  to  \^f  1816.     In  the  present  year  a  renewed  fiat  was 

distances  of  100  '^  ^ 

miles  and  80      issued,  taking  no  notice  of  the  renewed  commission  of 

miles,  the  Court  ° 

ordered  it  to  be   1816;  and  the  Commissioners  thought,  that  as  the  pe- 

superseded,  and 

the  proceedings  tition  for  the  renewed  fiat  did  not  disclose  the  renewed 
transferred  to  a  Commission  of  1816,  they  could  not  act  under  the  present 
A  petition  &&(•  '^^^  grounds  on  which  the  renewed  fiat  issued 
pnSented  to  the  ^^^^$  ^hat  of  the  five  Commissioners  to  whom  the  re- 
kr'^toannda  ^^^^^  commission  was  directed,  two  were  since  dead, 
fiat,  IS  not  a       ^^^  Commissioner  had  gone  to  live  100  miles  off  from 

sufficient  reason  ^ 

for  the  Court  of  the  place  where  it  was  to  be  executed,  and  another  lived 

Beview  declin- 

ing  to  hear  a      at  a  distance  of  80  miles;  leaving  only  one  Commissioner 

patition,  on  a 

collateral  mat-    residing  in  the  neighbourhood. 


ter  under  the 
same  fiat. 


Mr.  Bethell,  for  the  assignees  under  the  renewed  com- 
mission, took  a  preliminary  objection  to  the  Court  hear- 
ing this  petition,  on  the  ground  that  there  was  a  petition 
to  the  Lord  Chancellor  pending,  to  annul  the  present 
fiat;  which  was  likely  to  be  heard  on  Saturday  next. 

The  Court  thought,  that  that  circumstance  was  no 
valid  objection  to  their  hearing  this  petition. 

Mr.  Stcamton^  in  support  of  the  petition,  said,  that 
the  commission  of  1816  was  in  such  a  position,  that  the 
Court  would  deem  it  expedient,  on  that  ground  alone,  to 
supersede  it. 
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Mr.  JBethell,  contrct.    The  petitioning  creditor  under        1838. 
the  renewed  commission  of  1816  has  not  been  served       ^     j^ 
with  this  petition,  and  therefore  the  Court  has  no  juris-        Hioos. 
diction  to  make  any  order  to  supersede  that  commission. 
Besides  which,  various  dividends  have  been  declared 
under  that  commission,  and  an  important  suit  in  Chan- 
cery has  been  instituted  by  the  assignees  under  it,  which 
has  now  gone  to  the  House  of  Lords.    The  Commis- 
sioners also  have  made  an  affidavit,  stating  that  they  are 
willing  to  act  under  it. 

The  Court  said^  that  the  question  was,  merely^  whe- 
ther it  would  be  more  convenient  to  work  the  present 
fiat,  or  the  renewed  commission;  and  all  that  they  now 
decided  was,  that  they  thought  the  affairs  of  the  bank- 
rupt's estate  might  be  better  transacted  under  the  fiat, 
on  the  ground  of  the  removal  of  the  two  Commissioners, 
There  was  a  distinction  between  superseding  an  original 
commission,  and  a  renewed  commission,  under  which 
only  the  assets  had  been  administered.  The  Order 
would  be,  therefore,  to  supersede  the  commission  of 
1816,  unless  the  Lord  Chancellor  should  order  to  the 
contrary,  on  the  petition  now  pending  before  him ;  and 
to  transfer  the  proceedings  under  that  commission  to 
those  under  the  present  fiat. 

Ordered  accordingly. 
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1838. 


Ex  parte  John  Bauerman  and  Francis  Christie.— In 
lV0D.2iaiid22»  the  matter  of  James  Lomax. 

1838. 

A  joint  creditor  XHIS  was  a  petition  of  two  creditors  of  the  bankrupt, 

against  the  se-  to  expunge  a  proof,  under  the  following  circumstances : 
when  there  is        By  indentures  of  lease  and  release,  and  assignmenti 

anj^0  8dt«nt  bearing  date  the  1^  and  13th  May  1834,  and  made 

Sit£und?M  between  one  Thomas  Hughes^  paper  manufacturer,  of  the 

?J^Spart.  fi"^  P*^^5  Edward  Hamer,  William  DaUn,  the  bank- 

ner  may  be  yj,p^  James  Lomax,  Patrick  Magee,  and  William  Dean, 

It  IS  not  a  of  the  second  part;  and  the  several  other  persons  whose 

sufficient  reason  '^ 

for  ezpvngiofir    names  and  seals  were  thereunto  subscribed  and  affixed, 

such  proof,  that 

there  was  a  part-  being  respectively  creditors  of  Thomas  HugheSy  of  the 

ner  actually 

solvent  at  the  third  part;  T  Hughes  released  and  assigned  all  his  real 
made,  if  he  be-  sii^d  personal  estate  and  effects  to  Homer j  Dakin,  Lomax, 
^MUy^ter-"^  ^<V^^i  &nd  Dean^  upon  certain  trusts  therein  contained 
^  Qi^€  whe.  ^^'  carrying  on  the  business  of  T  Hughes,  and  for  sale 
Su wbwfa*"  and  appropriation  of  the  proceeds,  for  the  benefit  of 
plicable  to  pan.  Hughes's  creditors. 

ners  applies  to  "^ 

persons  who  are      By  virtue  of  these  deeds  the  trustees  carried  on  the 

not  partners, 

but  merely  joint  business  of  Hwhes,  and  in  the  course  of  such  dealings, 

cootrtctorsa 

on  the  27th  May  1834,  opened  a  banking  account  with 
the  Northern  and  Central  Bank  of  England. 

On  the  4th  September  1834,  a  fiat  in  bankruptcy 
issued  against  Thomas  Hughes,  on  the  petition  diJamu 
Lomax,  under  which  Homer,  Dakin,  Lomax,  and  Magee 
were  chosen  assignees. 

The  trustees  continued  to  carry  on  the  trade  of  Hughes, 
up  to  the  time  of  the  issuing  of  the  fiat  against  him,  and 
up  to  the  choice  of  assignees.;  after  which,  the  assignees 
under  bis  bankruptcy  carried  it  on,  and  the  Northern 
and  Central  Bank  were  appointed  bankers  to  the  eatite* 


CASES  IN  BANKRUPTCY.  477 

Homer ^  Dakin,  Lamax,  and  Magee^  either  as  trustees^        1838. 


or  aa  assignees  under  the  bankruptcyi  became  indebted 

to  the  Northern  and  Centra]  Bank  in  a  large  sum  of  Baukrman  and 

Chbistik. 

money  upon  their  banking  account  with  the  Bank,  in 
respect  of  carrying  on  such  trade. 

On  the  2Sd  April  1835  an  Order  was  made,  on  the 
petition  of  certain  creditors,  for  the  choice  of  new  as- 
signees of  the  estate  of  ThomoB  Hughes;  but  Hatner, 
Dakin,  Lomax,  and  Magee  were  to  be  at  liberty  to  con- 
tinue in  possession  of  the  property^  and  to  carry  on  the 
business.  In  pursuance  of  this  order,  a  meeting  was 
held  for  the  choice  of  new  assignees,  and  Richard  Pcw» 
drell  Hohson  was  chosen  sole  assignee,  in  the  room  of 
the  four  who  were  removed. 

On  the  25th  April  1835  Dakin  ceased  to  have  any 
thing  to  do  with  the  business,  and  assigned  over  to 
Lcmax  all  his  interest  in  a  debt  of  385Z.,  proved  by  him' 
against  Hughes*^  estate,  and  also  in  an  advance  of  500f. 
made  by  him  towards  carrying  on  Hughes^s  business. 

On  the  16th  July  1836  Hamer  died,  leaving  very  con- 
siderable real  and  personal  estate;  and  in  August  follow- 
ing his  executors  assigned  over  to  Lomax  all  their  inte^* 
est  in  the  estate  of  Hughes. 

Magee  afterwards  disposed  of  his  interest  in  the  estate 
of  Hughes  to  Lomax,  who  thus  became  the  sole  legal 
owner  of  the  property  of  Hughes;  the  Northern  and 
Central  Bank  having  notice  of  all  these  arrangements. 

On  the  21st  February  1837  a  fiat  was  issued  agaitist 
Dakin,  on  the  petition  of  the  Northern  and  Central 
Bank,  under  which  the  Bank  proved  a  debt  of  3970/., 
as  owing  to  them  from  Dahin  jointiy  with  Hamer, 
Lomax,  and  Magee;  the  large  amount  of  which  debt 
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1838,       enabled  the  Bank  to  elect  one  of  their  public 
Ex  parte      ofBicen  to  be  sole  assignee, 
^^c™«""^      On  the  Uth  April  1837  a  fiat  was  issued  against 

L(nnax9  under  which  the  Bank  proved  a  debt  of  3951/,^ 
as  owing  to  them  from  Jjomaop,  jointly  with  Homer, 
Dakin^  and  Magee,  The  amount  of  this  proof  also  ena* 
bled  the  Bank  to  elect  two  of  their  public  registered 
officers  to  be  assignees  of  Zomox's  estate,  who  took  pos- 
session and  disposed  of  such  of  the  property  of  Thomm 
Hughes f  as  remained  in  the  bands  of  Lomax;  and  the 
Commissioners  were  about  to  meet  to  declare  a  dividend. 

The  petitioners  had  proved  a  debt  of  S90Z.  against  the 
estate  of  Lomax^  and  they  claimed  for  a  furth^  debt  of 
400Z. ;  and  they,  together  with  the  other  creditors^  who  had 
proved  debts  to  the  amount  of  SOOO/.,  protested  against 
the  Bank  being  admitted  to  prove  against  Lfmai% 
estate ;  but  the  Commissioners!  notwithstanding!  admit-- 
ted  the  proof. 

On  the  15th  April  1837,  which  was  after  the  respective 
bankruptcies  of  Dahin  and  Lanuix^  the  Bank  filed  a  bill 
in  the  Exchequer  against  the  executors  of  Horner^  and 
Dakin,  Lomax,  and  Magee,  and  the  assignees  otDahin 
and  Lomax,  for  a  discovery  and  account  of  the  assets  of 
Hamer,  with  the  view  of  obtaining  payment  of  the  debt 
alleged  to  be  due  to  the  Bank  from  Hamer,  ^ofttn, 
Lamax,  and  Magee. 

The  petitioners  alleged^  that  the  estate  of  Homer  was 
more  than  sufficient  to  satisfy  all  his  debts,  ipcUid?»g  the 
joint  debt  due  to  the  Bank. 

On  the  1st  April  1837^  afier  the  Bank  had  proved 
against  Dahin's  estate,  they  brought  an  action  at  law 
against  LgmaXf  Magee,  and  JDcMup  for  the  recovery  of 
the  same  debt;  in  which  action  a  nolle  prosequi  was 
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entered  as  to  Lomax,  judgment  by  default  was  obtained       1838. 
apinstDakin,  and  the  Bank  recovered  a  verdict  and      £x  parte 
judgment  against  Magee  for  the  sum  of  427  U.  ^^Cmwto*"^ 

On  the  12ih  April  1838,  a  fiat  was  issued  against 
Magee,  under  which  the  Bank  proved  the  amount  of  this 
judgment. 

The  petitioners  allegedj  that  at  the  time  the  proof  was 
made  by  the  Bank  under  the  fiat  against  Zomaa,  the  estate 
of  Homer,  as  well  as  Magee,  were  both  respectively  sol- 
vent ;  and  that  the  Bank  might  have  resorted,  and  did 
afterwards  resort  to  their  estates,  by  means  of  the  action 
at  law  and  suit  in  equity,  for  payment  of  their  alleged 
debt;  and  that  the  estate  of  Hatner  was  still  solvent. 

The  prayer  was,  that  the  Court  would  declare  the 
Bank  not  entitled  to  receive  a  dividend  upon  the  debt 
proved  against  Zamax*^  estate;  that  the  proof  pf  the 
Bank  might  be  expungedt  and  that  the  Commissioners 
might  be  ordered  to  make  a  dividend  of  Zomax's  estate 
amongst  his  separate  creditors,  to  the  exclusion  of  the 
Bank;  that  there  might  be  a  fresh  choice  of  assignees, 
and  that  the  meetings  advertised  for  the  audit  and  de- 
claring a  dividend,  might  be  postponed  until  afler  the 
hearing  of  the  petition ;  and  that  in  case  such  meetings 
should  have  been  held  and  a  dividend  declared,  the 
Bank  might  be  restrained  from  receiving  the  dividend  i 
and  that  the  costs  of  the  petition  might  be  ordered  to  be 
paid  out  of  Lomax'&  estate. 

Mr.  Anderdan,  and  Mr.  JSethell,  in  support  of  the 
petition .  The  62d  section  of  the  Bankrupt  Act  (6  Geo.  4. 
c.  16.)>  which  enables  a  joint  creditor  to  prove  under  a 
separate  commissionf  applies  only  to  a  joint  creditor  of 
an  existing  partnership  firm  at  the  time  of  the  bank- 
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1888.        ruptcy>  and  not  to  one  of  four  joint  contractors^  who  are 

Expirte       "^^  partners,  but  only  joint  trustees  under  a  trust  deed; 

^^Chrot«?°^  £jr  parte  Morris  (a).     The  word  «  partners,"  in  the  62d 

section,  must  be  construed  in  the  same  way  as  in  the 
16th  and  17th  sections,  where  the  same  expression  is 
used,  and  which  must  be  taken  to  mean  existing  part- 
nerships at  the  time  of  the  bankruptcy.  Now,  although 
three  of  these  parties  are  insolvent,  the  estate  of  the 
fourth  party,  Mr.  Hamer^  is  solvent,  and  able  to  pay 
the  debt.  Then,  upon  the  principle  that  applies  to  the 
case  of  a  solvent  partner,  the  petitioner,  who  is  a  joint 
creditor  of  the  four,  cannot  prove  against  the  estate  of 
this  bankrupt,  while  there  is  another  available  fund. 
[Sir  George  Rose,  I  am  not  aware  of  any  authority  which 
determines,  that  in  the  case  of  a  bankrupt  joint  con- 
tractor, the  creditor  is  compelled  first  to  go  against  the 
estate  of  a  solvent  co-contractor.  It  is  new  to  me,  if  the 
rule  has  ever  been  carried  to  that  extent.]  The  rule  is 
not  necessarily  confined  to  partnerships,  but  is  of  uni- 
versal application,  and  may  be  applied  with  equal  reason 
to  any  case  of  the  administration  of  assets.  A  Court  of 
Equity  says  in  all  cases,  that  when  a  creditor  can  resort 
to  two  estates,  and  another  creditor  can  only  go  against 
one,  he  shall  not  prejudice  the  interests  of  the  creditor 
who  can  only  resort  to  one,  but  shall  get  what  he  can 
first  from  the  other  fund;  Gray  v.  ChisweU{b).  Thus, 
if  there  is  a  mortgagee  of  two  estates,  and  another  roort-i 
gagee  of  one  only,  a  Court  of  Equity  will  prevent  the 
first  mortgagee  from  injuring  the  interests  of  the  second^ 
and  will  compel  him  to  go  first  against  that  estate,  to 
which  the  other  mortgagee  cannot  resort.  And  this  Court 
acted  upon  the  same  principle  in  the  case  of  Ex  parte 

(a)  Moat.  218.  (»)  9  Ves,  118. 
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Hartley  (a).  There  a  bankrupt^  to  whom  two  estates  were  1 838. 
devised,  charged  with  the  payment  of  legacies,  had  mort-  j.^  ^^ 
gaged  each  of  them  separately ;  and  the  assignees  sold  Baubrman  and 
the  estates,  subject  to  the  unpaid  legacies  and  the  mort- 
gages. One  of  the  estates  was  sold  for  1000/.  more  than 
the  amount  of  the  mortgage  money  with  which  it  was 
charged,  and  which  surplus  was  sufficient  to  pay  the 
legacies;  but  the  proceeds  of  the  other  estate  were 
scarcely  sufficient  to  satisfy  the  mortgage  on  it.  And  it 
was  held;  on  the  application  of  the  mortgagee  of  the  last- 
mentioned  estate,  that  the  outstanding  legacies  should 
be  charged  exclusively  on  the  surplus  proceeds  of  the 
first  estate.  In  the  present  •  case,  the  debt  is  merely  a 
joint  debt;  it  is  not  like  the  case  of  a  joint  and  several 
obligation,  where  the  creditor  has  a  right  to  elect  against 
which  estate  he  will  prove.  At  the  time  this  proof  was 
made,  also,  Magee  was  solvent;  so  that  there  were  then 
two  solvent  parties,  to  whom  the  creditor  could  resort 
fi>r  the  payment  of  his  debt.  In  the  case  already  cited, 
of  Ex  parte  Morris,  the  rule  is  recognized  and  acted 
upon,  that  a  proof  cannot  be  made  by  a  joint  creditor 
against  the  separate  estate,  if  there  is  a  solvent  partner. 
[Sir  G.  Rose.  That  case  confirms  what  I  have  already 
said,  that  the  rule  only  applies,  where  there  is  a  solvent 
partner,]  The  104«th  section  of  the  5  Geo.  4.  c.  98., 
though  repealed  by  the  6  Geo.  4.  c.  16.,  shows  what 
the  intention  of  the  legislature  was  in  the  application 
of  the  rule ;  for  it  is  there  enacted,  that  in  all  commis- 
sions against  one  of  the  partners  of  a  firm,  where  the 
debt  of  the  petitioning  creditor  is  a  joint  debt  of  the 
bankrupt  and  any  other  person,  such  petitioning  cre- 
ditor shall  not  receive  any  dividend  out  of  the  separate 

(a)  1  Detc.  28S. 
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1838.        estate  of  the  bankrupt,  until  all  the  separate  creditors 

^T"^       shall  have  received  the  full  amount  of  their  respective 

Baubbman  and  debts.     It  is  true,  that  Homer,  the  fourth  joint  con- 

Christti.  1       1         1    a 

tractorj  is  dead ;  yet,  as  he  has  left  sufficient  assets  to 
pay  this  debt,  his  death  is  immaterial.  His  life,  or  death, 
can  make  no  difference.  Hamer*%  estate  must  be 
considered  in  the  place  of  a  solvent  partner.  There 
is  another  point  that  may  be  urged  by  the  other  side, 
namely,  that  although  Magee  was  not  insolvent  at  the 
time  the  proof  was  made,  yet  if  he  is  now  insolvent,  it 
would  be  useless  to  expunge  the  proof  on  that  ground, 
because  he  could  now  prove,  after  the  insolvency.  But 
this  relaxing  of  the  rule  would  be  productive  of  great 
mischief;  for  unless  the  rule  is  to  be  construed  literally 
and  to  its  full  extent,  the  creditor  might  be  guilty  of 
laches  in  not  availing  himself,  when  he  could,  of  a  sol- 
vent estate,  and  other  interests  would  be  thereby  serf*- 
ously  injured.  The  impediment,  therefore,  that  existed 
at  the  time  of  proof,  is  an  impediment  throughout;  and 
the  creditor  cannot  avail  himself  of  the  subsequent  in« 
solvency  of  Magee. 

But,  even  assuming  that  the  Bank  would  have  had  a 
right  to  prove  against  L(max*B  estate,  we  submit,  that, 
under  the  circumstances  of  this  case,  they  have  lost  that 
right.  They  brought  an  action  against  the  three  surviv- 
ing contracting  parties,  Dakin,  Lamax,  and  Magee,  and 
made  an  arrangement  with  Ltmax,  that  he  should  plead 
his  bankruptcy;  and  they  accordingly  entered  a  nolle 
prosequi  against  him.  They  went  on  in  the  action 
agiunst  the  two,  and  obtained  judgment,  which  we  con- 
tend merged  their  right  against  the  three.  [JErskiney  C.J. 
It  is  provided  by  the  59th  section  of  the  Bankrupt  Act, 
that  where  any  creditor  shall  have  brought  an  action 
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against  the  bankrupt,  jointly  with  any  other  persons,  his        IS3S. 
relinquishing  the  action  against  the  bankrupt  shall  not      £,  iwrta 
affect  the  action  against  the  other  persons.]    Still,  if  the  ^^chewtk!"^ 
judgment  against  the  two  merged  the  right  against  the 
three,  the  bankrupt  was  released  ttom  the  debt ;  for  he 
was  only  jointly  liable  with  the  other  co-contractors,  and 
not  jointly  and  separately  liable.    But,  supposing  that 
the  respondents  can  avail  themselves  of  the  privilege 
given  by  the  62d  section,  as  to  the  proof  of  their  debt, 
they  bring  themselves  within  the  restriction  contained  in 
the  latter  part  of  the  section,  which  expressly  excludes 
them  from  any  participation  in  the  dividends  of  the  bank- 
rupt's estate. 

Mr.  Swanstan^  and  Mr.  Bacon,  cantrd,  were  told  by 
the  Court,  that  they  might  confine  themselves  to  the 
question,  whether  the  principle  that  applied  to  the  case 
of  a  solvent  partner  was  applicable  to  this  case;  and  also 
to  the  fact,  whether  Hamer^s  est&te  was  solvent,  or  not, 
at  the  time  of  the  proof. 

Whether  the  estate  of  Samer  was  solvent,  or  not,  at 
the  time  of  the  proof,  his  assets  can  only  be  the  subject 
of  the  administration  of  a  suit  in  equity,  and  could  not 
be  reached  by  any  action  at  law*  that  might  be  brought 
by  the  bankrupt  against  his  representatives.  The  rule, 
that  a  joint  creditor  cannot  prove  against  the  separate 
estate,  if  there  is  a  solvent  partner,  does  not  apply  to  the 
assets  of  a  deceased  partner.  It  is  founded  only  on  the 
right  of  an  action  at  law,  which  the  joint  creditor  may 
maintain  against  the  solvent  partner.  But  when  the 
solvent  partner  is  dead,  all  right  of  action  against  him  or 
his  representatives  is  gone.  In  the  case  of  the  death 
of  one  of  several  partners,  an  action  can  then  only  be 
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1858.        brought  by  a  partnership  creditor  against  the  surviving 

Ex  part«      partners.    The  estate  of  an  individual  partner,  there- 

^^Chehtii!"*  fore,  who  is  dead,  cannot  represent  a  solvent  partner. 

Consequently,  the  principle  contended  for  by  the  other 
side,  is  wholly  inapplicable  to  this  case. 

Mr.  Anderdon,  in  reply,  admitted  that  the  main  ques- 
tion to  be  determined  was,  how  far  the  estate  of  a  de- 
ceased partner  could  be  considered  in  the  light  of  a  sol- 
vent partner ;  and  contended,  that  if  the  fund  could  be 
in  any  way  reached  by  the  joint  creditor,  whether  by  a 
suit  in  equity,  or  otherwise,  he  could  not  prove  against 
the  separate  estate. 

Erskine,  C.  J. — The  question  in  this  case  turns  on  a 
rule,  that  applies  only  to  the  administration  of  assets  in 
bankruptcy,  and  not  to  any  other  cases.  At  law,  the 
joint  creditor  of  a  partnership  might,  in  a  joint  ac- 
tion, proceed  to  execution  against  the  effects  of  any  one 
of  the  partners.  But  in  the  administration  of  assets  in 
bankruptcy,  some  rule  has  prevailed,  upon  what  prin- 
ciple it  is  difficult  to  say,  that  where  there  is  a  solvent 
partner,  the  partnership  creditor  can  only  resort  to  his 
estate,  and  cannot  prove  his  debt  against  the  estate  of 
the  bankrupt  partner.  Now,  in  the  present  case,  it  is 
clear,  that  there  is  no  joint  property.  The  only  estate 
that  could  be  considered  so,  was  the  estate  of  Hughes  ; 
but  that  is  now  vested  in  Mr.  Hobson,  the  new  assignee 
under  his  bankruptcy;  the  present  bankrupt,  Lamax, 
and  his  three  co-assignees,  having  been  removed  by 
order  of  this  Court.  The  debt  now  sought  to  be  ex- 
punged, originated  with  Lonmx  and  his  co-assignees, 
who  carried  on  the  business  of  Hughes  after  his  bank- 
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ruptcy,  for  the  benefit  of  the  creditors;  and  all  the        l^^S* 
property  of  Hughes  was  certainly  then  vested  in  Lomax      £,  p„te 
and  his  co-assignees ;  but  it  was  vested  in  them  under  "^^^cbrww!^** 
the  authority  of  the  legislature  for  a  specific  purpose* 
namely,  for  an  equal  distribution  among  Hughes^s  cre- 
ditors; and  long  before  the  fiat  was  issued  against  Zomax, 
the  whole  of  Hughes^s  property  became  vested  in  Hob-* 
son,  the  new  assignee. 

Then,  if  these  parties,  Homer ^  Dakin,  Lomax,  and 
Miagee,  were  to  be  considered  as  copartners,  by  reason 
of  their  carrying  on  Hughes^s  business  for  the  benefit  of 
his  creditors,  is  any  one  of  them  a  solvent  partner  ?  It 
is  admitted,  that  at  the  time  of  the  proof,  Magee  was 
solvent ;  but  he  is  now  insolvent.  There  would  be  no 
use  therefore  to  expunge  the  proof,  on  the  ground  of 
his  solvency,  when  it  might  be  put  on  the  proceedings 
again,  on  the  ground  of  his  present  insolvency ;  it  would 
be  absurd  in  the  Court  to  make  any  such  order.  Then 
the  only  objection  to  the  proof  now  remaining  on  the 
proceedings  is,  that  the  estate  of  Hamer,  a  deceased  co- 
assignee  of  the  bankrupt,  is  solvent.  And  this  raises 
the  question,  whether  the  estate  of  a  deceased  partner  is 
to  be  considered  in  the  light  of  a  solvent  partner.  I 
must  own,  it  seems  to  me,  that  as  the  estate  of  a  de- 
ceased partner  can  only  be  administered  in  a  Court  of 
Equity,  the  present  case  does  not  fall  within  the  rule, 
that  prevents  the  creditor  firom  proving  against  an  indi- 
vidual estate,  because  there  is  a  solvent  partner. — With 
respect  to  the  operation  of  the  62nd  section  of  the  Bank- 
rupt Act,  I  should  not  have  alluded  to  that  section,  if  it 
had  not  been  dwelt  on  so  much  in  the  argument;  as 
there  is  no  doubt,  that  it  is  only  applicable  to  existing 
partnerships  at  the  time  of  the  bankruptcy.    I  think 
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18.38.       there  is  nothing  in  this  case  to  prevent  the  right  of  the 
Ex  parte      Bank  to  prove  against  Lamax'9  estate* 

Bauerman  and 
Christie. 

Sir  John  Cross. — I  am  of  the  same  opinion.  The 
only  doubt  in  my  mind  was^  whether,  in  substance,  the 
estate  of  a  deceased  partner  was  not  the  same,  as  if 
there  had  been  a  solvent  partner ;  but  I  find  no  case  that 
goes  to  that  extent.  JEx  parte  Morris  (a),  that  was 
cited,  only  determines,  that  proof  cannot  be  made  against 
the  separate  estate,  where  there  is  a  sohefU  partner ; 
and  here  the  parties  were  not  partners,  but  merely  co- 
trustees and  joint  contractors.  But  it  is  admitted,  that 
in  this  case  there  is  no  joint  estate ;  and  I  find  it  laid 
down  in  bankruptcy,  that  where  there  is  no  joint  estate, 
and  three  surviving  partners,  who  are  bankrupt,  the  joint 
creditor  can  prove  against  each  separate  estate. 

Sir  George  Rose. — The  only  property,  that  could  be 
considered  joint  in  this  case,  was  the  property  of  Hughes; 
but  the  whole  of  that  is  now  vested  in  the  assignee  under 
his  bankruptcy.  The  distinction  between  a  solvent  part- 
ner and  the  estate  of  a  deceased  partner  is,  that  you  can 
have  an  action  at  law  against  a  solvent  partner,  and  get 
execution  against  him,  but  you  cannot  do  so  against  his 
representative ;  the  right  of  action,  in  case  of  his  death, 
being  only  maintainable  against  the  surviving  partners. 

Petition  dismissed.    Costs  of  all  parties  out  of  the 

estate* 

(a)  Mont.  218. 
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1888. 


Ex  parte  Pitchporth.— In  the  matter  of  Pitchforth.     Westminster, 

Nov.  22, 1838. 

XHIS  was  a  petition  of  the  bankrupt,  to  expunge  the  On  a  petition 
proof  of  a  debt  for  1000/.,  the  bankrupt  contending*  ffpt  to  ex-  ~ 
that  only  lOOZ.  was  due  from  him  to  the  creditor.  Ee^SoiSila^ 

lege  in  bis  pe- 
tition,  that 

Mr.  SpencCy  in  support  of  the  petition.    The  question  ^SiiS  eiSer 
is,  whether  a  bankrupt  cannot  support  a  petition  to  ex-  °J  f •*'S^*'  °! 
punge  a  proof  from  the  proceedings,  where  there  is  a  ^^^  to  an  al- 
probability  of  a  surplus,  or  at  all  events,  that  he  will  be 
entitled  to  an  allowance.    In  the  present  case,  as  the 
bankrupt  proposes  to  strike  off  so  large  a  sum  as  900/. 
from  the  proof,  he  is  materially  interested  in  presenting 
this  petition,  with  a  view  to  his  allowance. 


Sir  John  Cross. — It  is  not  alleged  in  the  petition^ 
that  there  is  a  probability  either  of  a  surplus,  or  of  an 
allowance. 

Mr.  Spence  then  applied  for  leave  to  amend  the  pe- 
tition, if  the  Court  thought  the  bankrupt's  interest  was 
not  sufficiently  stated  in  it. 

Per  Curiam. — Let  the  petitioner  amend  his  petition 
within  a  fortnight ;  if  not,  let  the  petition  be  dismissed, 
with  costs,  and  the  respondents  have  their  costs  out  of 
the  estate  (a). 

(a)  In  £r  part«  CoUs,  Bock,  256»  a  petition  was  presented  by  the  bank- 
nipt|  to  expunge  the  proofs  of  several  creditors,  which  was  dismissed  on 
the  ground  of  being  multifarious :  but  it  does  not  appear  from  that  case, 
whether,  or  not,  the  bankrupt  alleged  in  his  petition  that  there  was  a  pro- 
bftbili^  of  a  surplus,  or  of  his  being  entitled  to  an  allowance. 

K  k2 
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1838. 

Ex  parte  Gilbard. — In  the  matter  of  Malachy. 

WettminsUr, 
Kov.  22,  1838.   ,^ 

A  party,  on  his    1  HIS  was  the  petition  of  a  solicitor,  that  the  assignees 
foreThe* Com-     might  be  ordered  to  deliver  up  to  the  petitioner  a  book 
MmM^Jd'bT"  ^^  accounts,  that  was  obtained  by  them  under  the  follow* 
a  Wk^'lhkh^  ing  circumstances  :— 
waa  lawfully  in      j^g  bankrupt  was  interested,  with  several  other  per- 

his  potaemon,  *-  * 

and  which,  on  sons,  as  joint  adventurers  in  a  mine,  of  which  the  bank- 
being  prodaced, 

the  aaai^new  rupt  was  the  manager,  and  kept  the  accounts  of  the  con- 
laid  their  hands 

on  and  iBfused  ccrn  in  the  book  in  question.  An  action  having  been 
Court,  without  brought  against  all  the  co-adventurers,  they  employed 
^e  qu^oo,  as  ^^^  petitioner  to  defend  it ;  upon  which  a  Mr.  May,  one 
legal  titleto^e  ^^ ^^^ partners  in  the  mines,  obtained  this  book  from  the 
tobe deHvered*^  bankrupt,  and  delivered  it  to  the  petitioner  for  the  pur- 
w&o*h*d*tE*^^  P^^®  ^^  preparing  a  defence  to  the  action ;  and  the  book 
lawful  posses-    ^^g  \^  ^jg  possession  at  the  time  of  the  bankruptcy  of 

sion  of  It,  when  ,     *  *     '' 

it  was  produced  Mahchy.    Mr.  May  was  summoned  before  the  Commis- 

before  the  Com-  ^  "^ 

raissioners.        sioners,  to  be  examined  touching  the  afiairs  of  the  mining 

partnership  ;  and,  in  the  course  of  his  examination,  was 
required  to  produce  this  book ;  which,  on  his  making 
some  hesitation  in  doing,  the  Commissioners  threatened 
to  commit  him^  if  he  did  not  go  home  and  bring  back 
the  book.  Under  this  compulsion,  the  book  was  pro- 
duced by  May,  when  the  assignees  got  possession  of  it, 
and  refused  to  return  it ;  upon  which  the  petitioner  ap- 
plied to  the  Commissioners  to  order  it  to  be  returned  to 
him ;  but  they  said,  they  had  no  power  to  do  so. 

Mr.  Swanston,  in  support  of  the  petition.  As  the 
book  in  question  belongs  to  the  Mining  Company,  and 
the  assignees  have  got  it  into  their  possession  by  an 
abuse  of  the  authority  of  the  CommissionerS|  the  Court 
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will  not  hesitate  to  order  it  to  be  restored.    It  was  pro-  ISSS. 

duced  before  the  Commissioners  merely  for  the  purpose  ^^  ^^ 

of  the  examination  of  Mr.  May,  and  the  Commissioners  Gilbabd. 
had  no  authority  to  deal  with  it  for  any  other  purpose. 

Sir  John  Cross. — You  appear  to  have  made  out  a 
sufficient  j^rima  facie  case,  as  is  required  of  the  plaintiff 
in  an  action  of  trover  at  law.  Having  proved  a  lawful 
possession  of  the  book  by  the  petitioner,  and  a  taking 
and  conversion  of  it  by  the  assignees,  you  may  leave  the 
other  side  to  prove,  if  they  can,  a  better  title  to  it. 

Mr.  BetheU,  for  the  assignees.  Upon  the  statement 
contained  in  the  petition.  May  should  have  been  the 
party  to  present  this  petition,  as  being  the  part-owner  of 
the  book,  and  not  Mr.  Oilbard,  the  petitioner,  who  is 
only  the  solicitor  of  May,  and  claims  a  mere  lien  on  it 
in  that  character.  The  book  was  kept  by  Malachy,  as 
the  manager  of  the  mine,  and  all  the  accounts  which  are 
entered  in  it  are  in  Malachy*&  hand-writing.  The  book, 
therefore,  belongs  to  the  joint  adventurers  in  the  mine ; 
and  the  solicitor  of  one  has  not  a  lien  on  it,  as  against 
the  others.  [Mr.  Swanston.  The  petitioner  was  em- 
ployed by  all  the  co-adventurers  to  defend  the  action 
that  was  brought  against  them,  and  the  book  was  de- 
livered by  their  authority  to  the  petitioner.]  The  state- 
ment in  the  petition  is,  that  May  employed  the  petitioner 
to  defend  the  action,  and  not  the  adventurers.  May,  in 
fact,  requested  Malachy  to  lend  him  the  book,  and  then 
handed  it  over  to  the  petitioner.  If  the  Court  look  at 
the  case,  as  the  Commissioners  looked  at  it,  that  is, 
merely  as  a  question  of  property,  then  Gilbard  has  un- 
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1838.       questionably  no  right  to  the  book ;  for  it  was  only  lent 
Ex  parte     ^  ^^^^  ^^^  ^^  could  therefore  have  no  property  in  it 

Mr.  SuKOMUnt  was  not  called  on  to  reply. 

ErskiuBi  C.  J. — Without  entering  into  any  question, 
as  to  who  has  the  legal  title  to  the  book,  but  looking  at 
it  only  as  a  document  produced  by  a  party  under  ex- 
amination before  the  Commissioners,  it  seems  to  me, 
that  the  assignees  have  wrongfiiUy  possessed  themselves 
of  the  book.  Mr*  May  was  compelled  by  the  Comnda- 
sioners  to  produce  it,  when  he  was  examined  before  them; 
and  when  the  purpose  was  answered  for  which  it  was 
produced,  it  ought  to  have  been  returned  to  him.  Is  it 
not  always  usual,  when  a  document  is  produced  in  evi- 
dence under  the  compulsion  of  any  legal  tribunal,  that  after 
it  has  been  inspected  and  examined  by  the  Court,  it  ia 
returned  to  the  party  who  was  compelled  to  produce  it  ? 
The  circumstance,  of  the  Commissioners  having  made  no 
order  for  its  restoration,  does  not  amount  to  a  sanction  of 
the  retention  of  it  by  the  assignees.  I  am  of  opinion, 
that  the  book  should  be  restored,  and  that  the  assignees 
should  pay  the  costs  of*  this  petition. 

Shr  John  Cross. — I  entirely  agree  with  his  Honor^ 
the  Chief  Judge.  The  Commissioners  threatened  to 
commit  Mr.  May,  if  he  did  not  go  home  and  produce 
the  book.  What  right  had  they  to  utter  such  a  threat  ? 
Mr.  May  was  not  summoned  to  produce  the  book,  nor 
served  with  a  suhpoma  duces  tecum.  It  has  been  said, 
that  the  petitioner  has  no  legal  property  in  the  book, 
and  therefore  has  no  right  to  present  this  petition..  Bui, 
put  the  case  of  a  party  who  is  arrested  in  the  course  of 
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his  attendance  on  the  Commissioners^  in  obedience  to  1838. 
their  summons,  and  who  is  protected  eundo  et  rede--  Ex  parte 
undo.  On  an  application  to  the  Court  above,  for  his 
discharge,  the  Court  does  not  enter  into  the  merits  of 
the  action.  So,  here,  we  have  nothing  to  do  with  the 
tide  of  the  different  claimants  to  the  book,  but  have  to 
look  merely  to  the  rights  of  the  party  who  had  it  lawfully 
in  bis  possession.  The  production  of  it  appears  to  have 
been  required^  under  some  pretext,  by  the  assignees,  for 
the  purpo3e  of  getting  it  into  their  own  possession.  The 
Commissioners,  perhaps,  had  no  authority  to  order  the 
assignees  to  restore  the  book,  when  they  had  thus  wrong- 
fiilly  possessed  themselves  of  it ;  but  this  Court  has  such 
authority;  and  therefore  the  assignees  should  be  pe-* 
remptorily  ordered  to  return  it  to  the  party,  out  of  whose 
possession  it  was  so  unfairly  taken. 

Sir  GEoaoE  Rose. — ^The  question  is,  whether  the 
book  is  essential  to  the  prosecution  of  the  fiat,  so  as  to 
form  part  of  the  proceedings  under  it.  There  is  not  a 
suggestion  of  that  kind  in  the  case ;  and  therefore  the 
book  ought  certainly  to  be  restored  to  the  party,  who  was 
lawfully  possessed  of  it,  when  it  was  required  to  be 
produced  before  the  Commissioners. 

The  Obdeb  was^  that  the  book  should  be  immedi- 
ately  delivered  up  to  the  officer  of  the  Court,  who 
should  retain  it  in  his  hands  for  a  fortnight,  and 
should  furnish  the  assignees  with  a  copy,  or  ex- 
tracts from  it,  if  required,  at  their  expense ;  and 
that  the  assignees  should  pay  the  costs  of  the 
petition. 
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1838. 


Westminster, 
Nov.  23. 1838. 

Where  the 
bankrupt  had 
been  committed 
b^  the  (^mmis- 
sionen,  ftr  not 
answering  satis- 
factorily,  and 
was  desirous  of 
being  examined 
before  them 
again;  the 
C^urt,  under 
the  special  cir- 
camatances  of 
the  case> — 
namely,  that 
the  bankrupt 
had  been  laying 
in  prison  twelve 
months,  and 
was  in  a  state 
of  perfect  des- 
titution,— or- 
dered him  to 
be  brought  up, 
at  the  expense 
of  the  estate. 


Ex  parte  Crossley. — In  the  matter  of  Crossley. 

X  HIS  was  the  petition  of  the  bankrupt,  who  had  been 
some  time  in  custody  under  a  commitment  of  the  Com- 
missioners, to  be  brought  up  before  them  for  further 
examination,  at  the  expense  of  the  estate.  The  fiat 
issued  against  the  bankrupt  on  the  S7th  January  18S7, 
and  was  directed  to  Commissioners  at  Huddersfield,  in 
Yorkshire ;  who,  on  the  21st  December  1837,  committed 
the  bankrupt  to  York  Castle,  for  not  answering  satis* 
factorily,  on  being  examined  by  them,  touching  his  estate 
and  effects.  It  appeared,  that  the  bankrupt  had  been  on 
two  other  occasions  committed  by  the  Commissioners,  for 
not  giving  a  satisfactory  account  of  his  affairs,  and  had 
been  twice  indicted  for  perjury  and  concealment  of  his 
property.  The  bankrupt  now  said,  that  he  was  desirous 
of  tendering  an  explanation,  and  perfecting  his  accounts, 
and  had  applied  to  the  assignees  to  call  another  meeting 
of  the  Commissioners  for  that  purpose;  but  that  they 
refused  to  do  so,  leaving  him  at  liberty  to  proceed  at 
his  own  expense.  Upon  application  to  the  solicitor  to 
the  fiat,  he  required  a  deposit  of  SOZ. ;  as  York  Castle 
was  distant  forty  miles  from  Huddersfield,  and  the  ex« 
penses  would  be  considerable.  The  bankrupt  alleged 
by  his  petition,  that  he  was  wholly  unable  to  pay  any 
portion  of  such  expenses,  or  give  security  for  them;  his 
brother,  who  had  assisted  him  on  a  former  occasion^ 
being  no  longer  in  a  condition  to  serve  him.  He  further 
stated,  that  he  was  lying  in  prison  in  a  state  of  destita« 
tion,  subsisting  only  on  the  charitable  assistance  of  some 
of  his  fellow-prisoners,  and  that  he  had  contracted  a  debt 
of  1/.  lOs.  for  the  use  of  half  a  bed^  at  the  rate  of  Idi 
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per  night     It  appeared^  that  the  assignees  had  assets  to        IBSB. 


the  amount  of  2000/.  in  hand.  Ex  parte 

Crosslet. 

Mr.  Swanstan,  in  support  of  the  petition,  said,  that 
be  was  not  prepared  to  enter  on  a  justification  of  the 
bankrupt's  conduct ;  but  he  thought  that,  under  the  exi- 
gencies of  the  case,  the  assignees,  who  had  assets  in 
their  hands  to  so  large  an  amount,  ought  not  to  refuse 
their  assistance ;  especially,  as  they  were  cognizant  of  a 
sum  of  800Z.,  for  which  the  bankrupt  was  unable  to  ac- 
count; and  yet  they  suffered  him  to  be  committed, 
without  rendering  him  the  benefit  of  their  information. 

Mr.  Bethell  appeared  for  the  assignees. 

The  Court  said,  that  in  consequence  of  the  bankrupt 
having  already  been  brought  before  the  Commissioners 
at  the  expense  of  the  estate,  he  was  not  perhaps  entitled 
to  more  than  an  opportunity  of  appearing  before  them 
agab,  leaving  the  payment  of  the  expenses  to  be  depen- 
dant on  his  subsequent  conduct,  and  the  result  of  the 
examination.  Considering,  however,  the  destitute  con- 
dition of  this  man,  and  his  lengthened  imprisonment,  it 
would  be  hard  to  refuse  him  an  opportunity  of  emanci- 
pating himself  from  his  confinement.  The  commitment 
appeared  to  have  taken  place  under  some  confusion, 
which  more  deliberate  proceedings  might  perhaps  re- 
medy. The  Court  would,  therefore,  give  the  bankrupt 
leave  to  be  brought  up  before  the  Commissioners  again, 
at  the  expense  of  the  estate  ;  at  the  same  time,  it  had  no 
reason  to  doubt  that  the  Commissioners  had  acted  per- 
fectly right,  and  it  would  give  no  opinion  as  to  the  va- 
lidity of  the  commitment. 
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1838. 


Wttimfuur  ^^  P^®  Raikes. — In  the  matter  of  Tvks. 

Nop.  23, 1888.  ,^ 

Older  as  to  1  HIS  was  a  petition  of  the  executrix  of  the  surviving 
l^umed  dw i^'  assignee,  to  be  permitted  to  pay  certain  nndwned  dtvi- 
executrix  of%Q  ^^^^^  ^^^  Court,  in  discharge  of  her  liability  as  exe- 

anignee.  ^^^^ 

The  Court  granted  an  order  as  to  the  payment  of 
the  dividends  into  Court ;  but  declined  to  order  a 
lease. 


WeanUmur,  Ex  parte  FoBD. — In  the  matter  of  Foed. 

Nov.  26,  1838.  '^ 

m  tie  Mt  a   '^^^^  ^^  *®  petition  of  the  bankrupt,  to  annul  the 
fiat  aspetition.   fiat,  for  Want  of  all  the  requisite  mgredients  to  support  it. 

ing  creditor,  on  i  o  rr 

the  amount  of 
his  bill,  before 

it  is  taxed;  but,      Mr.  Stoanston,  and  Mr.  Teed,  in  support  of  tfie  pe- 

if  after  taution 

it  is  reduced  tition,  launched  the  case  by  reading  an  affidavit  of  the 

the  fiat  will  be  bankrupt^  stating,  that  he  had  committed  no  act  of  bank- 

&m&/«,that  i^uptcy;  that  he  had  not  been  a  trader  since  the  year 

ad^ite?4^.'  1888 ;  and  that  if  he  had  contracted  any  debt  with  the 

put  Uie^&a^  petitioning  creditor  since  that  period,  it  did  not  amount 

ceedings,  and     the  affirmative  of  the  issue. 

the  bankrupt  is 
furnished  with 
copies  of  the  »*•« 

depositions,  and      Mn  Spence,  for  the  petitioning  creditor,  sud,  that  the 

has  notice  that 

they  wiu  be  bankrupt  had  been  furnished  with  copies  of  the  depo« 

hearing  of  his  sitions  in  the  proceedings,  with  notice  that  they  would 

nu? ^e  fiat!  die  ^  ^^^^  ^^  ^^^^  hearing  of  the  petition ;  and  he  therefore 

bou^toofler  ^j^cted  to  give  any  further  proof  of  the  requisites, 

some  evidence 

in  contiadictioa  of  the  depoiitions,  before  the  respondent  can  be  called  npon  for  evidenct  to 

confirm  then* 


FoJu>« 


OASES  IN  BANKRUPTCY.  406 

until  some  more  satis&ctory  eyidence  had  been  offered  ^^^^' 
by  the  other  side,  in  contradiction  of  the  depositions  on  £z  parte 
the  proceedings. 

Sir  George  Robe  thought,  that  as  a  good  petitionmg 
creator's  debt  and  act  of  bankruptcy  appeared  on  the 
&ce  of  the  proceedings,  and  the  bankrupt  had  been  fur- 
nished with  copies  of  the  depositions^  and  had  notice 
that  they  would  be  read,  something  more  should  be 
stated  in  objection  to  Ate  fiat,  than  what  had  already 
been  done  by  the  counsel  for  the  bankrupt. 

Mr.  Sperice,  however,  being  provided  with  affidavits 
in  confirmation  of  the  depositions,  waived  the  objection, 
and  read  his  affidavits,  which  the  Court  thought  esta- 
blished the  requisites ;  and  called  on  the  other  side  to 
prove  the  contrary. 

Mr.  Swanston  then  impeached  the  validity  of  the  pe- 
titioning creditor's  debt,  as  to  the  amount ;  contending, 
that  it  was  founded  on  an  attorney's  bill,  which  had 
never  been  taxed ;  and  that  if  it  was  taxed,  the  debt 
would  be  considerably  below  the  sum  of  100/. 

Erskine,  C.  J. — The  amount  of  the  debt  should  be 
referred  to  the  Registrar,  who  should  inquire  whether 
there  was  a  good  petitioning  creditor's  debt  at  the  date 
of  the  fiat. 

Sir  George  Rose. — A  solicitor  may  take  out  a  fiat 
on  his  bill,  before  taxation ;  but  if,  upon  the  taxation  of 
it,  the  bill  is  reduced  below  1002.,  the  fiat  will  be  super- 
seded. But  the  omission  to  tax  the  bill  does  not  im- 
peach his  right  to  sue  out  a  fiat  upon  the  amount  of  it; 


Ford. 
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1838.  The  Order  was,  that  it  should  be  referred  to  the 

£z  parte  Registrar,  to  take  the  account,  and  to  tax  the 

bill,  in  regard  to  the  amount  of  the  debt;  and  a 
vivd  voce  examination  was  directed,  as  to  the 
other  ingredients ;  and  that  the  petitioning  cre- 
ditor should  give  notice  to  the  bankrupt,  if  he 
meant  to  rely  on  any  other  act  of  bankruptcy 
than  what  appeared  on  the  proceedings. 


HILARY  TERM,  1889. 
Memorandum. 

In  last  Michaelmas  Vacation,  Sir  James  Allan  Park, 
one  of  the  Judges  of  the  Court  of  Common  Pleas,  died ; 
whereupon  the  Right  Honorable  Thomas  ErsJune,  who 
bad  filled  the  office  of  Chief  Judge  of  this  Court  since 
its  first  establishment,  was  appointed  to  succeed  him* 


Ex  parte  Ann  Richardson. — In  the  matter  of 

WmmimUr  CHRISTOPHER  RiCHARDSON. 

Jan,  14, 1839.   _, 

The  Unkrtipt,  •■-  HIS  was  the  petition  of  the  sister  of  the  bankrupt, 
March,  depo-     ^bo  claimed  to  be  equitable  mortgagee  of  two  shares, 

sited  with  the 

petitioDer  certificates  of  shares  in  a  German  Mioiiig  Company,  for  securing  a  loan  of  mone^, 
with  an  agreement  accompanyioff  the  deposit,  by  which  he  engaged  to  complete  the  traosler 
of  the  shares,  when  required.  The  petitioner  sealed  up  these  documents  in  a  packet,  which 
she  entrusted  to  the  bankrupt  to  keep  in  his  iron  safe,  for  better  securt^,  where  the  same 
remained  until  three  weeks  before  the  bankruptcy,  when  it  was  reclaimed  by  the  petitioner. 
The  bankrupt,  long  before  his  bankruptcy,  told  one  of  the  directors  of  the  Company,  that 
he  had  deposited  the  certificates  with  the  petitioner ;  and  this  director,  on  the  morning  of  the 
7th  December,  communicated  that  fact  to  the  board  of  directors.  In  the  evmmg  of  that  day, 
the  act  of  baiduuptcy  was  committed. — Held,  that  the  shares  were  not  in  the  reputed  owner- 
ship, or  in  the  oroer  and  disposition  of  the  bankrupt,  at  the  tisse  of  his  bankruptcy. 

SmbU,  that  the  shares  in  a  commercial  company,  possessing  lands  in  a  foreign  countiy 
for  the  p«rpoi0t  of  trade«  are  not  to  be  coonderoa  aa  real  proper^. 
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which  the  bankrupt  possessed  in  the  German  Mining  18S9. 
Company ;  praying  the  usual  order.  The  bankrupt  was  ^  ^ 
one  of  the  original  shareholders,  on  the  formation  of  the  ^^icha^dmn. 
Company.  The  property  consisted  of  certain  mines  in 
the  districts  oiDiUenhurgh  and  Hardenburgh,  in  Nassau, 
and  at  Wippenfurtk,  in  the  kingdom  of  Prussia.  The 
produce  consisted  of  silver,  copper,  lead,  and  iron ;  and 
the  property  was  transferred  by  deeds,  registered  in  the 
German  Courts,  to  three  English  trustees,  for  the  be* 
nefit  of  the  shareholders.  The  bankrupt,  in  February 
1837,  applied  to  the  petitioner  for  a  loan  of  money,  on 
the  security  of  these  shares ;  and  was  empowered  by  her 
to  sell  2000/.  3  per  cent,  annuities,  the  proceeds  of  which, 
amounting  to  the  sum  of  1800/.,  he  appropriated  to  his 
own  use,  on  account  of  the  loan.  On  the  1st  March 
1837,  the  certificates  of  the  shares  were  handed  to  her 
by  the  bankrupt,  together  with  a  memorandum  in  writing, 
of  the  deposit;  and  these  documents  were,  with  those  of 
other  property  belonging  to  her,  inclosed  in  a  packet, 
sealed  with  her  own  seal,  and  deposited  for  safe  custody 
in  the  bankrupt's  iron  safe ;  the  petitioner  being  at  the 
time  an  inmate  of  her  brother's  house.  Shortly  after- 
wards, the  petitioner  went  to  the  continent;  and  her 
brother  having  become  embarrassed  during  her  absence, 
she  took  up  her  residence  with  a  friend,  on  her  return 
to  England,  which  was  in  November  1837.  The  packet 
was  then  delivered  to  the  petitioner,  containing  all  the 
documents  which  had  previously  been  sealed  up  in  it. 
In  the  evening  of  the  7th  December,  the  bankrupt  filed 
a  declaration  of  insolvency,  on  which  a  fiat  was  issued 
against  him. 

In  support  of  the  petition,  it  was  sworn  by  Mr.  He- 
behr,  one  of  the  directors  of  the  Mining  Company,  who 
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1889.  was  a  friend  of  the  family,  that  the  bankrupt  had,  some 
^"^^  time  before  his  bankruptcy,  applied  to  him  for  a  loan, 
RrcBARD8oir.  ^hen  he  advised  him  to  part  with  his  shares ;  but  the 
bankrupt  told  him,  they  were  already  pledged  to  the  pe- 
titioner for  2000L ;  and  that  at  a  meeting  of  the  directors, 
which  took  place  in  the  morning  of  the  7th  December, 
the  day  of  the  act  of  bankruptcy,  allusion  having  been 
made  to  arrears  of  calls  due  on  the  bankrupt's  shares, 
the  deponent  mentioned  the  transfer  of  them  by  the 
bankrupt  to  his  sister;  upon  which  an  inquiry  was  made 
by  the  secretary,  to  know  who  should  be  applied  to  for 
payment  of  the  calls. 

The  secretary  of  the  Company,  who  was  examined 
vivd  voce,  confirmed  the  testimony  of  the  director; 
adding,  that  since  the  bankruptcy,  the  calls  on  the 
shares  had  been  paid  by  the  bankrupt's  assignees ;  that 
the  mention  of  the  transfer  of  the  shares,  at  the  meeting 
of  the  directors,  was  incidental  and  casual,  and  that  if  it 
had  been  a  formal  notice  of  transfer,  he  should  have 
made  a  minute  of  it  in  the  books  of  the  Company,  which 
he  had  not  done ;  that  when  a  shareholder  was  desirous 
to  transfer  any  share,  it  was  the  custom  for  him  to  ask 
leave  of  the  board  of  directors  for  that  purpose;  and  that 
when  that  is  not  done,  the  shares  were  treated  as  in  the 
hands  of  the  original  holders.  On  his  cross-examination 
he  stated,  that  the  bankrupt  paid  the  calls  on  the  shares, 
up  to  his  bankruptcy;  that  he  usually  attended  the 
meetings  of  the  shareholders ;  and  that  there  had  been 
two  such  meetings  between  the  1st  March  and  the  7th 
December. 

Mr.  Anderdon,  and  Mr.  Baean^  in  support  of  the  pe- 
tition.   There  is  in  this  case  a  clear  equitable  mortgage, 
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the  consideration  for  which  is  beyond  dispute^  the  pro-  ^^^^' 
perty  of  the  petitioner  in  the  funds  having  been  sold  out  ^  p^^^ 
and  received  by  the  bankrupt  for  his  own  use.  And  the  ^c"^»»«>^- 
Company  had  sufficient  notice  of  the  deposit  of  the 
shares,  before  the  act  of  bankruptcy ;  for  Mr.  Hebekr 
communicated  the  fact  to  the  board  of  directors  in  the 
morning  of  the  7th  December,  and  the  bankrupt  did  not 
file  his  declaration  of  insolvency  till  the  evening  of  that 
day.  But  some  time  before  this  occurred,  Mr.  Hebeler, 
one  of  the  directors  of  the  Company,  was  told  by  the 
bankrupt,  that  he  had  pledged  the  shares  to  the  peti- 
tioner ;  and  notice  to  one  partner  is  notice  to  all.  It  is 
setded  now,  that  formal  written  notice  is  not  absolutely 
necessary,  to  prevent  the  operation  of  the  clause  of  re» 
poted  ownership ;  for  in  Ex  parte  Harrison  (a)  there 
was  only  knowledge  by  the  managing  director  and  the 
secretary  of  the  Insurance  Company,  of  the  deposit  of 
the  certificates,  without  any  formal  notice ;  and,  at  the 
time  of  the  bankruptcy,  the  shares  were  still  standing  in 
the  name  of  the  bankrupt  in  the  Company's  books.  The 
same  principle  was  acted  upon  by  the  Court  of  Exche- 
quer in  Smith  v.  Smith  (ft), — ^where  there  had  been  merely 
a  conversation  by  the  equitable  mortgagee  with  one  of 
several  trustees, — ^and  by  this  Court  in  Ex  parte  Big* 
nold  (c).  It  is  true,  that  in  Ex  parte  Burbridge  {d),  be- 
fore the  Lords  Commissioners,  it  was  held,  that  knowledge 
of  one  of  the  directors  to  a  certain  extent  did  not  amount 
to  notice ;  but  it  was  a  strong  ingredient  in  that  case,  and 
one  on  which  Lord  Commissioner  Shadwell  laid  great 
stress  in  his  judgment,  that  the  certificates  of  the  shares 
were  not  delivered  by  the  bankrupt  to  the  petitioner; 

(a)  S  Deac.  185.  (h)  4  Tyrw.  5^ ;  2  Cr.  M.  &  R.  231. 

(4)  3  J)m^  151.  (d)  1  Dtic.  189. 
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1839.  while,  in  the  present  case,  they  were  delivered  to  the 
^parte  petitioner  nine  months  before  the  bankruptcy.  It  appears, 
Rkjharmon.  ^qq^  ^^i  jjy  tiie  rules  of  this  Company  no  transfer  could 
be  made  of  any  shares,  without  the  delivering  up  of  the 
certificates.  The  shares,  therefore,  cannot  be  said  to  have 
been  in  the  order  and  disposition  of  the  bankrupt;  for 
no  transfer  could  have  been  made  of  them,  without  the 
delivering  up  of  the  certificates,  which  were  in  the  pos- 
session of  the  petitioner;  and,  before  the  act  of  bank- 
ruptcy, the  reputed  ownership  of  the  bankrupt  had  ceased. 

Sir  John  Cross. — The  main  question  is  here,  whether 
the  bankrupt  was  the  reputed  owner  of  these  shares,  at 
the  time  of  his  bankruptcy.  We  have  had  no  evidence 
yet  of  reputed  ownership, — a  fact,  which  it  lies  on  the 
other  side  to  establish. 

Mr.  Su>anstonf  and  Mr.  J,  Russell,  for  the  assignees. 
In  the  first  place,  admitting  the  shares  in  this  case  to  be 
personal  property,  there  has  not  been  sufficient  notice 
to  the  Company  of  the  transfer  of  them  to  the  petitioner. 
The  petition  states,  that  the  certificates,  which  had  been 
delivered  by  the  bankrupt  to  the  petitioner,  were  put  into 
a  box,  which  was  intrusted  to  the  bankrupt  for  safe  cus- 
tody, when  the  petitioner  went  abroad;  and  that,  on  her 
return  to  England  in  the  second  week  in  November,  she 
requested  the  certificates  to  be  returned  to  her;  and  that 
they  accordingly  were  returned  to  the  petitioner.  But, 
as  to  the  time  when  that  return  took  place,  there  is  no 
evidence  whatever.  It  is  in  evidence,  however,  that  the 
bankrupt  attended  the  meetings  of  the  shareholders  as 
owner  of  the  shares,  and  that  calls  were  made  on  him  as 
a  proprietor.    The  petitioner  was  examined  on  this  sub* 
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ject  before  the  Commissioners,  when  she  acknowledged  1889» 
that  she  never  gave  any  notice  to  the  Company  of  the  g^  ^^^ 
deposit  of  the  certificates,  and  that  she  had  only  for  a  ^chardbon. 
very  short  time  the  actual  possession  of  them,  before  she 
delivered  them  to  the  bankrupt  for  safe  custody*  The 
case  of  Smith  v.  Smith  (a)  is  distinguishable  from  this ; 
for  there  the  notice  was  to  one  of  two  or  three  trustees 
of  private  property,  and  not  to  one  of  a  numerous  body 
of  directors  of  a  public  Company.  In  this  case,  too, 
the  alleged  notice  was  nothing  more  than  a  casual  con* 
versation  amongst  strangers,  without  Miss  RichardsofrCs 
cognizance.  In  Ex  parte  Curtis  (b)  it  was  held,  that  a 
casual  conversation  of  an  agent  of  the  assignee  of  a 
policy  of  insurance  with  one  of  the  clerks  of  the  insur- 
ance office,  where  the  agent  went  for  the  purpose  of 
paying  the  annual  premium  on  the  policy,  did  not  amount 
to  notice  of  the  assignment  to  the  insurance  office.  So 
in  Ex  parte  Burbridge  (c),  the  Lords  Commissioners 
expressly  decided,  that  knowledge  did  not  amount  to 
notice. 

The  question  however  is,  whether  this  must  not  be 
considered  real  property.  The  petition  speaks  of  it,  as 
**  immoveable  property,'*  which  of  course  implies  pro* 
perty  in  land,  or  buildings.  Now,  that  this  must  be  held 
to  be  real  property  seems  clear,  from  what  Lord  Lynd" 
hurst  says  in  his  judgment  in  the  case  of  the  Lancaster 
Canal  Company  (d).  The  following  is  the  passage  al- 
luded to :— **  The  Lancaster  Canal  Company  was  incor- 
porated by  act  of  parliament  in  the  year  179S.  They 
had  the  power  of  purchasing  and  holding  lands,  for  the^ 
purpose  of  that  concern,  as  a  corporation.    They  held, 

(a)  4  Tyrw.  53.  (b)  4  Deac.  &  C.  364. 

(e)  1  Deac.  139.  (d)  1  Deac.  &  C.  421. 

VOL.  III.  L  L 
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18d9.        and  now  hold,  real  property;  and  the  proceeds  arising 
Ex  parte      ^^^  ^^^^  concem  are  proceeds  arising  out  of  a  real 
Richardson,    estate.     For  the  purpose  of  carrying  on  the  concern,  it 
became  necessary  to  raise  a  certain  sum  of  money.  That 
sum  of  money  was  raised  by  subscription  for  shares; 
and  the  shareholders  were  entitled  to  be  reimbursed,  by 
the  provision  of  the  act  of  parliament,  out  of  the  profita 
of  the  concem.    As  the  cause,  therefore,  thus  stands, 
those  profits,  which  the  shareholders  are  entitled  to  re- 
ceive, are  profits  arising  out  of  the  real  estates/'    And 
they  would  have  been  so  held  in  that  case,  if  it  had  not 
been,  that  a  clause  in  the  act  of  parliament  expressly 
declared  that  they  should  be  considered  as  personal 
estate.      Now,  the  German  law,  to  which   this   pro* 
perty    is   subject,   does   not   recognize   any  equitable 
mortgage  of  real  property.    In  this  respect,  the  case  ia 
precisely  like  that  of  JEx  parte  Pollard  {a);   where 
there  had  been  the  deposit  of  the  title«deeds  of  a  reat 
estate  in  Scotland,  which,  by  the  law  of  that  country, 
creates  no  lien  on  the  estate ;  and  it  was  held  by  this 
Court,  that  this  was  consequently  a  mere  personal  con- 
tract of  the  bankrupt,  not  affecting  the  estate,  and  could 
not  be  enforced  by  a  Court  of  Equity  in  England.     The 
question  in  that  case  has  been  since  re-argued  before  the 
Lord  Chancellor,  on  appeal;  but  his  Lordship] has  not 
yet  delivered  his  judgment.    [Sir  John  Cross.   There  is 
a  difference  between  the  two  cases.     There  the  estate 
itself  was  attempted  to  be  mortgaged,  by  the  deposit  of 
the  title-deeds.    Sere  the  beneficial  interest,  in  the  share 
of  one  of  the  proprietors  in  the  profits  of  a  Mining  Com-^ 
pany,  is  only  charged.]    The  law  of  Germany  admits  of 
an  equitable  estate,  which  we  contend  was  conveyed  to 

(a)  2  Deac.  367. 
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the  bankrupt  by  the  foreign  owner  of  this  property.  1839. 

But  the  German  law  does  not  recognize  the  transfer  of  j.^  ^^ 

an  equitable  estate^  by  the  mere  deposit  of  the  indicia  of  ^^chardson. 
the  property. 

Mr.  Anderdon,  in  reply^  was  stopped  by  the  Court* 

Sir  John  Cboss. — The  question  is  one  of  great  import- 
ance, as  property  to  the  amount  of  2000/.  depends  upon 
the  result  of  our  decision.  The  petitioner  in  this  case,  at 
the  request  of  her  brother,  sold  out  2000L  stock  belonging 
to  her,  and  lent  him  the  proceeds,  amounting  to  1800/., 
on  the  deposit  of  the  certificates  of  his  shares  in  this 
Mining  Company*  The  petitioner  sealed  up  these  do- 
cuments with  her  own  seal,  and  placed  them  in  her 
brother's  iron  safe,  for  greater  security.  This  transact 
tion  took  place  on  the  1st  March  1637.  With  the  cer** 
tificates  thus  sealed  up  was  another  important  document 
also  inclosed,  namely,  a  memorandum  in  writing,  which 
accompanied  the  deposit  of  the  certificates,  and  by  which 
the  bankrupt  undertook  to  complete  the  transfer  of  the 
shares  to  the  petitioner^  when  required.  The  certifi- 
cates, though  in  the  possession  of  her  brother,  were  not 
in  his  accessible  possession.  Can  it  be  said,  then,  that 
the  bankrupt  had  the  order  and  disposition  of  the  certi- 
ficates, when  he  could  not  touch  them,  without  breaking 
the  seal  of  the  petitioner? (a)  This  leads  me  to  doubt^ 
whether  any  notice  was  necessary  to  be  given  to  the 
Mining  Company  of  the  deposit  of  the  certificates,-  as 

(a)  If  he  had  hroken  the  seal  of  the  packet,  and  made  away  with  the 
certificates,  it  seems  that  he  would  have  been  guilty  of  felony,  on  the  same 
principle  as  applies  to  any  bailee  who  breaks  open  a  box  entrusted  to  his 
care,  for  the  purpose  of  purloining  the  contents.  See  I  Hale  P.  C.  505 ; 
2  East  P.  C.  685 ;  2  Deac.  Crim.  Dig.  752. 

LL  S 
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1S39.  the  bankrupt  had  ceased  to  have  any  legal  power  or 
F.x  parte  control  over  them.  The  present  case  differs  from  the 
RicHARDsoif.  ^^gg  where  a  bond  is  assigned;  for  there  the  creditor 
might  receive  the  debt^  without  the  production  of  the 
bond;  but  here  no  transfer  could  be  made  of  these 
shares,  without  the  production  of  the  certificates.  The 
petitioner  had  therefore  entire  dominion  over  the  pro- 
perty^ the  order  and  disposition  of  the  certificates  being 
in  her^  and  not  in  the  bankrupt.  The  act  of  bankruptcy 
was  committed  on  the  7th  December^  in  the  evening, 
when  the  declaration  of  insolvency  was  filed;  but  the 
directors  of  the  Company  had  knowledge  in  the  morn- 
ing of  that  day,  that  the  certificates  were  transferred  to 
the  petitioner.  Was  the  bankrupt  then  the  reputed 
owner  of  the  shares  at  the  time  of  his  bankruptcy  ?  It 
seems  to  me,  that  when  that  took  place,  all  reputation  of 
ownership  was  extinguished.  I  am  of  opinion,  therefore, 
that  the  petitioner  is  entitled  to  have  this  property  sold 
for  her  benefit,  and  to  prove  for  the  amount  of  any 
deficiency. 

Sir  George  Rose. — In  all  these  cases  of  the  transfer 
of  property  occurring  in  the  families  of  bankrupts,  it  is, 
no  doubt,  the  duty  of  assignees  to  examine  carefully  into 
them.  In  the  present  transaction,  however,  nothing 
could  have  been  more  fair  on  the  part  of  the  petitioner, 
or  more  honest  on  the  part  of  the  bankrupt.  The  actual 
consideration,  namely,  the  money  advanced  by  the  peti- 
tioner, was  equal  to  the  value  of  the  shares ;  and  I  should 
have  greatly  regretted,  if  this  lady  should  have  been 
deprived  of  her  property,  through  her  kindness  to  her 
brother.  As  to  the  argument  urged  on  the  part  of  the 
assignees,  that  the  certificates  of  the  shares  remained  in 
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the  custody  of  the  bankrupt,  it  appears  to  me  immaterial        1839. 
whether,  under  the  circumstances  of  this  case,  they  were        '^^v^ 

£x  parte 

to  be  considered  in  his  custody,  or  not;  as  they  had  been  Richabdson. 
'prewiouslj  bond  fide  deposited  with  the  petitioner,  and 
were  only  entrusted  to  the  bankrupt's  custody  under 
seal.  The  documents  thus  sealed  up  have  been  iden- 
tified, as  the  subject  of  transfer,  for  a  valuable  considera^- 
tion;  and  if  they  had  come  into  the  possession  of  the  as- 
signees, this  Court  would  have  ordered  them  to  be  deli- 
vered up  to  the  petitioner.  It  would  have  been  of  no 
consequence,  therefore,  if  they  had  not  been  reclaimed 
by  the  petitioner  until  after  the  bankruptcy.  Certainly, 
no  person  wishing  to  have  the  benefit  of  such  property 
ought  to  omit  giving  notice  of  the  deposit  of  the  certificates 
of  any  shares  to  the  Company.  But  I  apprehend,  that 
the  conversation  of  the  bankrupt  with  Mr.  Hebeler,  one 
of  the  directors  of  the  Company,  when  he  said,  **  I 
have  already  deposited  the  certificates  with  my  sister,'' 
amounted  to  notice, — as  being  a  notice  to  one  of  several 
trustees;  and  more  especially, as  the  conversation  related 
entirely  to  the  subject  of  raising  money  on  these  very 
shares.  The  question  t{  order  and  disposition  is  a 
question  of  fact  in  each  particular  case,  and  the  circum- 
stance already  adverted  to  seems  to  me  enough,  to  de- 
termine that  question  in  this  case.  The  bankrupt  was 
as  competent,  as  the  petitioner,  to  give  notice  to  the 
Company,  in  order  to  complete  the  security;  which,  as 
an  honest  man,  he  was  bound  to  do.  But  there  is  no 
difficulty  here  as  to  the  point  of  notice;  for  what  took 
place  on  the  morning  of  the  7th  December  amounted  to 
notice  to  the  whole  board  of  directors.  Whether,  or  not, 
express  authority  had  been  given  by  Miss  Richardson 
to  Mr.  Hebeler,  to  give  this  notice  to  the  board,  she  is 
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1839.  entitled  to  adopt  it,  though  an  incidental  notice.  And 
£z  parte  though  a  bankrupt  may  be  up  to  the  ears  in  insolvency, 
BicHAEDsoii.  notice  at  any  fractional  period  of  the  day  on  which  the 
act  of  bankruptcy  is  committed,  is  sufficient  to  take  the 
ease  out  of  the  clause  of  reputed  ownership ;  if  the  notice 
be  given  before  the  act  of  bankruptcy  is  in  fact  com* 
mitted. 

Then,  it  has  been  contended,  that  the  shares  in  this 
Mining  Company  must  be  considered  as  real  property ;  and 
the  Scotch  case  has  been  cited  to  show,  that,  the  mines 
being  situate  in  a  foreign  country,  the  law  of  which  does 
Qot  recognize  any  interest  in  lands  by  the  mere  deposit  of 
deeds,  the  shares  could  not,  in  this  case,  be  the  subject  of 
an  equitable  v^ortg9ge.  But,  in  the  first  place,  let  me 
observe^  that  if  these  shares  are  to  be  taken  as  real  pro- 
perty, no  notice  to  the  Company  was  requisite  of  the 
transfer  of  them,  the  title  to  them  having  vested  by  the 
written  agreement,  on  the  deposit  of  the  certificates* 
And  with  respect  to  the  ap^ication  of  Ux  parte  PoUard 
to  the  present  case,  it  may  be  further  observed,  that 
there  the  whok  interest  in,  the  land  was  attempted  to  be 
transferred;  but  here  ntothingiwas  transferred,  except 
certain  documents,  entitlSng  the  holder  of  them  to  a 
share  in  the  profijbs  of  a  nuning  speculation,  which  waa 
the  subject  ol  trade.  The  German  law,  then,  as  to.  the 
transfer  of  real  property,  is  in  this  case  of  no  efiect ; 
ibr  I  look  on  these  certificates  as  merely  pieces  of  nego- 
ciable  paper,  that  may  be  made  available  to  the  holder 
in  the  English  share  market.  The  petitioner  is  entitled 
to  the  order  she  asks,  and.  the  assignees  ought  to  be  re* 
strained  fi^om  proceeding  at  law  for  the  recovery  of  the 
shares. 
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Sir  JoHH  Choss.— -I  wish  it  to  be  understood,  that  the        1839. 
Court  finds,  as  a  question  of  fact,  that  the  bankrupt,  at      ^T^^ 

£x  parte 

the  time  of  his  bankruptcy,  was  not  the  reputed  owner    Bjchardmn. 
of  these  shares,  and  that  the  same  were  not  then  in  his 
order  and  disposition. 

With  respect  to  the  case  of  JEx  parte  Pollard,  I  had 
the  misfortune  to  differ  from  the  rest  of  the  Court  in 
that  case.  It  seemed  to  me,  that  where  all  the  parties 
were  within  the  jurisdiction  of  this  Court,  an  equitable 
mortgage  might  be  enforced  of  land  in  Scotland,  as  well 
as  one  of  land  in  England. 

Ordered  as  prayed,  and  that  the  assignees  should 
be  restrained  from  all  proceedings  at  law. 


Ex  parte  Georoe  Hitchcock  and  Frederick  Rogers. 
— In  the  matter  of  William  Worth  and  Henry 

Worth.  Weitmnst§r, 

Jan.  15. 1839. 

This  was  a  petition  to  prove  a  debt  against  the  joint  f'J^^  *?" 

estate,  under  the  following  circumstances: —  three  bills  of  ex- 

change, B.  gua- 
In  the  year  1837»  the  bankrupt,  William  Worth,  who  raoteei  the  pay- 

meDt  of  tbein, 

then  carried  on  business  as  a  linen  draper  on  his  sepa-  and  afterwards 
rate  account,  at  Totness,  in  Devonshire,  was  indebted  intopartnership. 
to  the  petitioners  in  the  sum  of  810/.  Ss.  10(2.,  for  goods  bill  fails  dae,i. 
sold  to  him  by  the  petitioners;  to  secure  which  he,  on  c!  a  portionVf* 
the  1st  September  1837,  gave  them  four  bills  of  ex-  l^fi.'^^K"'* 

dulgenoe  for  the 
remainder;  and  on  a  suKsequent  occasion,  when  another  bill  fell  due,  A.  and  B,  wrote  again 
to  C.  for  indulgence,  saying,  that  they  were  arrangiog  means  to  pay  in  foil  all  lialnlities  rest- 
ing on  the  business,  and  C.  as  well  as  others.  C.  returned  no  answer  to  these  letters,  but  for- 
bore to  take  hostile  proceedings  either  against  A.,  or  B.,  who  afterwards  became  bankrupt. 
Held,  that  in  the  absence  of  all  direct  evidence  of  the  assent  of  C,  the  separate  debt  was  not 
eoiiferted  into  a  joint  debt,  and  could  not  be  proved  by  C.  against  the  joint  estate. 
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1839.  changej  drawn  by  himself  upon  one  Reeby,  one  for 
Ez  parte  ^^2*  1^«  lOd.,  payable  three  months  after  date;  another 
^dl^Sr  ^^^  ^^^'  *^'  ^^'*  payable  eight  months  after  date; 
another  for  S54Z.  17s.  6d.,  payable  twelve  months  after 
date ;  and  another  bill  for  57Z.  16s.  10(2.,  drawn  by  the 
petitioners,  and  accepted  by  himself,  payable  six  months 
after  date.  At  this  time  the  other  bankrupt,  Henry 
Worthy  carried  on  business  on  his  separate  account,  at 
Kingsbridge,  in  Devonshire.  The  bill  for  9A&h 
15s.  10(2.  fell  due  on  the  4th  January  1838,  previous  to 
which  the  petitioners  received  the  following  letter  from 
William  Worth* s  solicitor: — 

"  Gentlemen,  "Totness,  1st  January  1838. 

**  I  regret  to  inform  you,  that  it  will  not  be  in 
Mr.  WiUiam  Worth*^  power  to  meet  his  acceptance  to 
you  for  2462.  15s.,  falling  due  on  the  4th  inst.  The 
facts  are,  that  an  arrangement  has  been  made  for  his 
brother  Henry  to  join  him  as  a  partner  in  the  concern  here ; 
and  several  persons  have  been  in  treaty  with  the  brother 
for  the  purchase  of  his  stock  at  Kingsbridge,  the  pro- 
ceeds of  which,  it  was  intended,  should  have  been  ap- 
plied in  discharge  of  Mr.  William  Worth's  acceptances, 
now  falling  due.  Mr.  Henry  Worth  has  not  yet  suc- 
ceeded in  effecting  a  sale;  and  I  am  now  instructed  to 
solicit  a  renewal,  upon  Mr.  Henry  WortKs  acceptance 
at  three  months,  by  which  time  it  is  hoped  that  the 
Kingsbridge  concern  will  be  converted  into  cash.  Soli- 
citing your  reply,  I  am  yours,  &c. 

"  a  Michlemorer 

The  petitioners  alleged,  that  upon  the  faith  of  the 
statement  in  the  above  letter,  they  consented  to  the  re- 
newal of  the  bill;  but  that,  as  a  collateral  security  for  the 
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same,  in  case  the  intended  partnership  did  not  take        1839. 
efiect,  they  required  a  written  guarantee  from  Henry      £x  parte 
Worth,  not  only  to  pay  the  renewed  bill,  but  the  other    ^^^^^^ 
bills  which  were  not  then  due.     These  terms  being 
agreed  to,  the  bill  was  renewed,  at  three  months  date 
from  the  1st  January  1838,  for  the  sum  of  Z50L  Os.  7(2., 
which    included    interest    and    expenses;   and  Henry 
Worth  gave  the  petitioners  the  following  guarantee: — 

"  Gentlemen, 

*^  In  consideration  of  your  renewing  a  bill 
drawn  by  William  Worth  on  James  Reeby,  for  246/. 
15«.  10(2.,  now  dishonoured,  I  hereby  agree  to  guarantee 
the  due  payment  of  the  following  bills  :  viz.  William 
Worth  on  James  Reeby,  250L  16s.  8d.,  due  the  4th 
May;  William  Worth  on  James  Reeby,  254fL  1*7 s.  6d., 
due  the  4th  September;  and  the  amount  of  the  above 
when  redrawn,  with  interest,  by  Mr.  William  Worth  on 
Mr.  James  Reeby,  at  three  months,  from  the  1st  January 
1838,  viz.  2501.  Os.  7d.    I  am,  &c. 

''Henry  Worths 

On  the  S5th  February  1838,  Henry  Worth  entered 
into  partnership  with  WiUiam  Worth;  upon  which  all  the 
stock  of  Henry  Worthy  at  Kingsbridge,  or  the  proceeds, 
formed  part  of  the  partnership  stock;  and  it  was  under- 
stood, as  the  petitioners  alleged,  that  all  the  separate 
debts  and  liabilities  should  be  transferred  to,  and  paid 
out  of,  the  partnership  ftinds. 

On  the  4th  April  1838,  the  bill  for  2501.  Os.  7d.  be- 
came  due,  and  was  dishonoured;  when  the  attorney  for 
the  petitioners  applied  to  WilUam  Worth  for  the  pay- 
ment of  it,  threatening  to  arrest  him,  if  the  amount 
was  not  remitted  by  return  of  post;   and  made  also 
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1839.        similar  applications  to  Henry  W&rth  and  James  Reeby* 

Ex  mrte      ^^  ^^^  ^^^  April,  WiUiam  and  Henry  fVarth  remitted 

HiTCHc^     ^Ijg  petitioners  SOOL^  and  requested  they  would  take  a 

renewed  bill,  accepted  by  them,  for  the  remaining  502.; 

which  the  petitioners  positively  refused* 

On  the  7th  April  1838,  the  two  bankrupts,  in  their 
partnership  firm,  wrote  to  the  petitioners,  entreating  a 
little  indulgence  as  to  the  payment  of  the  BOL,  in  which 
letter  was  contained  the  following  expressions,  "  You 
have  no  cause  to  be  apprehensive  respecting  your  debt, 
for  you  will  be  honestly  paid  every  penny  of  it.  We 
can  only  state,  that  we  will  promise  the  desired  sum 
within  six  days  from  this,  and  you  shall  not  be  disap- 
pointed in  its  receipt." 

The  petitioners  alleged,  that  on  the  faith  of  tbis  pro- 
mise, they  consented  to  give  the  bankrupts  time  for  the 
payment  of  the  50/.  until  the  16th  April;  on  which  day 
the  bankrupts  remitted  a  draft  for  30Z. ;  but  the  remainder 
due  on  the  bill  was  never  afterwards  paid. 

On  the  4th  May  1838,  the  bill  for  2502.  16s.  8d.  be- 
came due,  and  was  dishonoured;  when  the  bankrupt, 
WUKam  Worth,  wrote  to  the  petitioners,  soliciting  a  tew 
days  indulgence,  saying,  "  We  are  now  arranging  means 
to  pay  in  fall  all  liabilities  resting  on  the  business,  and 
you,  as  well  as  others,  will  be  in  receipt  of  what  is  due 
to  you,  without  delay.''  On  the  ISth  of  May  the  two 
bankrupts  wrote  to  the  petitioners,  \vSotmas%  them,  that 
in  order  to  pay  off  all  debts  due  from  their  trade,  tbey 
bad  detenoined  to  dispose  of  the  busiiness>  and  inqubing 
whether  they  knew  of  any  one  who  was  disposed  to  take 
it.  The  petitioners  alleged,  that  in  the  fall  belief  that 
the  balance  of  their  debt  had  been  adopted  as  a  debt  of 
the  partnership  of  WiUiam  and  Hertry  Worth,  and  that 
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the  same  would  be  paid  out  of  their  partnership  funds,       1899. 
the    petitioners    forbore   to    take    legal    proceedings       ez  parte 

-gainst  them.  SaZS^. 

On  the  6th  June  1888,  a  fiat  issued  against  William 
and  Haary  Worthy  when  there  was  due  to  the  petitioners 
a  balance  of  £042.  5«.  \d^  in  respect  of  their  original 
debt.  The- petitioners  applied  to  prove  for  this  sum 
against  the  joint  estate;  but  the  Commissioners  rejected 
the  proof,  on  the  ground  that  the  goods  forming  the 
debt  were  sold  bj  the  petitioners  to  the  bankrupt,  WiU 
liam  Worthy  when  he  was  a  separate  trader;  that  the 
above  correspondence  between  the  parties  did  not  raise 
a  joint  liability;  and  that  there  was  no  adoption  of  the 
debt  by  the  firm. 

In  answer  to  the  allegations  of  the  petition,  the  bank- 
rapt,  Heiuary  Worthy  deposed,  that  there  was  no  agree- 
ment or  understanding  between  him  and  WiUiamWorthy 
on  the  fiHrmatioQ  of  the  partnership  between  them,  or  at 
any  tine  since,  that  their  separate  debts  and  liabilities 
should  be  transfefred  to  and  paid  out  of  the  partnership 
fiinds ;  that  during  the  whole  continuance  of  the  part- 
nersb&p^  the  other  bankrupt,  Wiiliam  Worth,  always 
carried  on  the  correspondmce  of  the  partnership,  the 
deponent,  Henry  Worth,  never  at  any  time  interfering 
therein ;  and  that  all  the  letters  set  forth  in  the  petition, 
which  purport  to  have  been  written  by  the  partnership 
firm,  were  not  written  or  sent  with  the  privity  or  know- 
ledge of  the  deponent  William  Worth  also  swore,  that 
no  part  of  the  debt  was  adopted  by  the  partnership. 

Mr.  SwanstOH,  and  Mr.  Keens,  in  support  of  the  pe- 
tition.. At  the  time  of  the  coBMncncenent  of  the  pert- 
nerahip  between  the  two  bankrupts,  on  the  25th  Fe- 
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1839.  bruary  1838,  a  separate  liability  for  the  debt  existed 
Ex  parte  ^^™  ^^^  partner;  and  from  that  period  they  contracted 
^d^^^iSr*  *  joint  liability,  as  is  evident  from  the  correspondence 
that  passed  between  them  and  the  petitioners,  as  to  the 
non-payment  of  the  different  bills  of  exchange,  and  the 
indulgence  they  solicited  of  the  petitioners ;  and  more 
particularly,  from  the  letters  of  the  5th  and  7th  of  April, 
in  which  the  bankrupts  requested  the  forbearance  of  the 
petitioners,  as  to  the  payment  of  the  balance  on  the  first 
bill  that  became  due.  In  the  letter  of  the  5th  April, 
signed  in  the  name  of  the  partnership  firm,  the  bank* 
rupts  remitted  2002.  on  account  of  this  bill,  and  inclosed 
a  renewed  bill  in  their  joint  names  for  the  balance, 
which  was  returned ;  and  when  30/.  was  afterwards  re- 
mitted by  them  on  account  of  the  balance,  it  was  by  a 
draft  in  their  joint  names,  on  the  London  and  West- 
minster Bank.  From  the  last  letter,  too,  of  the  ISth 
May,  when  the  bankrupts  informed  the  petitioners,  that 
in  order  to  discharge  all  their  pecuniary  engagements, 
they  had  determined  to  dispose  of  their  business,  the 
petitioners  had  reason  to  conclude  that  the  two  bank- 
rupts considered  themselves  jointly  liable  for  the  debt; 
and,  on  this  ground,  forbore  to  press  for  payment  of  it 

Mr.  Anderdon,  and  Mr.  JBacon,  contri,  were  stopped 
by  the  Court. 

Sir  John  Cross. — ^The  debt  was  in  this  case  origi- 
nally a  separate  debt  contracted  by  WiUiam  Worth, 
which  was  afl;erwards  guaranteed  by  Henry  Worth,  The 
petitioners  contend,  that,  on  the  formation  of  the  part- 
nership, it  was  turned  into  a  joint  debt.  But,  for  this 
purpose,  there  must  be  the  consent  of  the  three  parties. 
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Now,  I  have  not  discovered  any  consent  expressed  on  18S9. 
the  part  of  the  petitioners,  that  the  debt  should  be  con-  £,  p^^^ 
verted  into  a  joint  debt,  except  such  consent  is  to  be  ^d^anoSer. 
implied  from  their  not  answering  the  letter  of  the  bank- 
rupts, applying  for  indulgence.  The  question  is,  whe- 
ther, before  the  bankruptcy,  the  petitioners  agreed  to 
turn  it  into  a  joint  debt;  or  whether  this  was  not  an 
after-thought,  when  they  found  that  a  proof  against  the 
joint  estate  would  be  more  advantageous.  In  the  long 
correspondence  that  took  place  between  the  parties,  I 
can  find  no  distinct  proposal  from  the  bankrupts,  that 
the  debt  should  be  considered  a  joint  debt ;  and,  cer- 
tainly, not  the  slightest  evidence  of  assent  on  the  part 
of  the  petitioners,  that  it  should  be  so  considered.  In- 
deed,  it  would  never  have  been  their  interest  to  do  so, 
until  after  the  bankruptcy.  As  there  was,  therefore,  no 
mutual  contract  in  this  instance  between  the  debtor  and 
creditor,  as  to  any  alteration  of  the  former's  liability,  I 
think  the  Commissioners  were  right,  in  rejecting  the 
proof  against  the  joint  estate. 

Sir  George  Rose  concurred. 

Petition  dismissed,  with  costs  (a). 

(a)  See  Ex  parU  Whttmor§,  atUi,  365. 
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1889. 

rwr  .  '  .  In  the  matter  of  John  Wood. 

Jan.  18, 1839. 

Where  a  ere-  XhIS  was  a  case  of  competition  between  two  solicitors 

ditor,  two  days 

after  the  time     for  the  fiat.     A  fiat  had  been  issued  on  the  petition  of 

had  expired  for 

opening  a  Messrs.  Freregofi  &  Co.,  directed  to  Commissioners  at 

atmck  another  Manchester,  the  twenty-eight  days  for  proceeding  on 

appearing  after-  which  expired  On  the  11th  January.     On  that  day  the 

fiaThad^bMn  ^  uBual  inquiries  were  made  at  the  Bankrupt  Office,  by  the 

twenw-^rhth  s^^^itor  of  another  creditor;   and,  no  advertisement  of 

d*^r  !Si  ^^^  ^'^  adjudication  having  appeared  in  the  Gazette,  the  so- 

Bue  a  fiat  on  licitor  struck  a  docket  on  the  12th  January,  and  applied 

this  docket,  and  ^  ^^ 

the  creditor        on  the  14th  January  for  a  fiat;  which  was  refused  at  the 

afterwards  ap* 

plied  to  the  office,  the  adjudication  having  taken  place  at  Man-^ 
plication  was^  chester  on  the  10th  January. 

dismissed,  and 
woald  have 

^h  co8u!1?he  ^^*  Swanstan  now  applied  for  an  order,  that  a  fiat 
Ae  preffoM^ld^^  might  issue  on  the  second  docket,  as  the  twenty-eight 
le^tradTthe*^''  ^^^  ^^  expired  when  that  docket  was  struck,  and  no 
docket.  notice  had  then  been  received  by  the  office  of  the  pre- 

It  IS  not  he- 

cause  the  name  vious  adjudication  on  the  10th  January.    A  doubt  also 

of  a  creditor  is 

inserted  as  one    arose,  whether  the  existence  of  a  deed  of  assignment  of 

of  the  trustees 

in  a  trast  deed,  the  bankrupt's  property,  under  which  one  of  the  firm  of 
which  he  is  a      Frereson  &  Co.  had  been  appointed  a  trustee,  did  not 

iMirtner) cannot    .  ••   *^      ^i  /•  •  x        /»   ^  i**^ 

Boe  oat  a  fiat  incapacitate  them  from  suing  out  a  fiat  as  petitioning 
cre5ttors°if*aie  creditors;  and  also  whether  the  state  of  accounts  between 
t^Zdh""^      the  parties  left  a  clear  balance  of  100/.  due  by  the  al- 

himself,  nor  any  Wg^  bankrupt, 
member  of  the        ^  * 

firm. 

Mr.  Bacon,  contra,  was  content  to  rest  the  matter 
upon  the  question  of  bona  fides.  Mr.  Frereson  was  no- 
minated a  trustee  under  the  assignment;  but  this  was 
unknown  by  his  attorney,  who  had  been  instructed  to 


"Wood. 
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sue  out  a  fiat^  and  the  deed  in  question  was  never  exe-  1889. 
cuted  by  the  petitioning  creditors.  The  attorney  for  the  iq  ^e 
party  applying  for  the  second  fiat  was  the  only  person, 
who  could  prove  the  deed  of  assignment  and  the  act  of 
bankruptcy;  and  he  was  absent  from  Manchester  on  the 
day  appointed  for  the  adjudication.  On  a  subsequent 
occasion,  he  offered  to  work  the  fiat  jointly  with  the 
other  solicitor ;  which  not  being  acceded  to,  the  subse- 
quent proceedings  took  place. 

Mr.  Stoanston  said,  that  his  client  had  not  had  time 
to  make  an  affidavit  in  answer  to  that  statement. 

Sir  George  Rose. — The  first  fiat  is  valid.  If  the 
twenty-eighth  day  had  elapsed,  without  its  being  opened, 
the  applicant  would  have  been  entitled  to  a  second  fiat. 
If  it  had  been  opened,  and  the  applicant  did  not  know 
that  fact,  when  he  struck  the  second  docket,  he  would  be 
entitled  to  his  costs.  But  if  the  charge  made  by  the 
respondent  is  true,  he  must  pay  the  costs, — not  for  any 
illegal  act,  but  for  want  of  good  faith.  As  that  allega- 
tion, however,  is  disputed,  if  the  matter  ^  now  suffered 
to  drop,  there  will  be  no  order  as  to  costs  ;  but  if  the 
case  stands  over,  to  answer  the  charge,  it  must  be  at  the 
hazard  of  coats,  if  the  respondent's  assertioa  is  not 
disproved. 

Mr.  Swamton,  upon  this  intimation,  withdrew  his  ap- 
plication for  time  to  answer  the  affidavits. 

The  Order  was,  therefore,  that  the  motion  should 
be  refused,  and  the  costs  of  the  respondent 
come  out  of  the  estate. 
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1839. 


Wettmintter,  Ex  parte  Tate. — In  the  matter  of  Odlin. 

Jan.  19,  1839. 

Practice  of  the  Mr.  G.  L.  RUSSELL  applied  for  an  order  for  a 

Coart,  as  to  di- 
recting a  vivd  viva  voce  examination,  on  the  hearing  of  this  petition. 


voce  examina- 
tioD. 


Sir  John  Cross,  after  conferring  with  Sir  George 
Rose,  said,  that  the  usual  course  was  to  hear  the  pe- 
tition, and  then;  if  the  Court  found  there  was  any  matter 
of  fact,  respecting  which  the  parties  were  at  issue,  the 
Court  would  in  that  case  direct  a  viva  voce  examination; 
but  not  otherwise. 


Ex  parte  James  Lister,  and  William  Ashley. — In 
the  matter  of  James  Haddon,  James  Clark,  and 
„     .  John  Porter. 

Special  order  '  THIS  was  the  petition  of  assignees  under  a  joint  fiat, 
uoratin*' Sr'"  V^^y^^S*  *^*^  ^^  separate  fiats  might  be  either  annulled, 
prooeediogB        q^  impounded,  in  favour  of  the  subsequent  joint  fiat 

under  two  pre-  *  ^  ^ 

vious  aepafate         Qne  of  the  partners  resided  at  Maranham,  another 

fiau,  with  those  ^ 

uoderasubse-    at  Para,  and  the  third  at  Liverpool;  but  all  the  pro- 

quent  joint  fiat,  t»         i  /* 

where  assignees  pertv  was  situate  at  Brazil.    The  first  fiat  issued  in 

chosen,  and  a  1837,  and  the  second  on  the  arrival  of  one  of  the  other 

clared,  under  partners  fi*om  Brazil;   and,  on  the  return  of  the  third 

^e^wparate  ^^^^^^  ^^  ^j^.^  ^^^^^^  ^^e  petitioners  issued  a  joint 

fiat  against  the  three  partners.  It  appeared,  that  the 
estate  had  been  partially  administered  under  the  sepa- 
rate fiats,  under  which  a  dividend  had  been  already 
declared. 


Mr.  Temple,  and  Mr.  Koe,  in  support  of  the  petition, 
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said,  that  there  were  no  separate  estates,  or  separate        1839. 
debts  owing  by  either  of  the  partners,  against  whom  the       j^^^  ^^^ 
separate  fiats  had  issued.  Lister 

^  and  another. 

Mr.  SwanstoHf  and  Mr.  Sharpe,  contrcL,  The  ques- 
tion is,  how  the  property  can  be  most  advantageously 
administered.  There  are  proceedings  now  pending 
under  the  separate  fiats,  for  a  recovery  of  a  portion  of 
the  property,  which  will  be  interrupted,  if  the  Court 
grant  the  prayer  of  this  petition.  It  would  be  unrea- 
sonable to  annul  these  separate  fiats,  after  a  dividend 
has  been  declared  under  them ;  and  there  is  no  reason 
why  either  of  them  should  be  impounded.  [Sir  John 
Cross.  Those  who  represent  the  three  partners  would 
be  better  able  to  proceed  abroad  for  the  recovery  of  the 
joint  property,  than  the  distinct  representatives  of  each 
partner.]  The  law  of  Brazil  does  not  present  any  diffi- 
culty in  the  realization  of  the  property,  under  the  sepa- 
rate fiats.  One  of  these  petitioners  has  proved  his  debt 
under  the  separate  fiats. 

The  Court  ordered  the  proceedings  under  the  separate 
fiats  to  be  incorporated  with  those  under  the  joint  fiat,  and 
that  further  proceedings  under  the  separate  fiats  should 
be  stayed,  but  without  prejudice  to  a  pending  petition; 
that  the  Commissioners  under  the  joint  fiat  should  be  at 
liberty  to  review  the  choice  of  assignees,  and,  if  requi- 
site, to  proceed  to  a  new  choice ;  and  that  the  costs  of 
all  parties  should  be  paid  out  of  the  estate. 


VOL.  III.  M  M 
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1839, 

Ex  parte  Frederick  James. — In  the  matter  of 

Seijeanfs  Inn  -^  - 

Hall,  Frederick  James. 

Afarcft  23,1839. 

There  being      THE  bankrupt  had  been  committed  by  the  Commis- 

reason  to  appro- 

hcDd  that  a       sioners  for  not  answering  to  their  satisfiiction ;  he  peti* 

bankrupt,  after 

the  adjudica-  tioned  to  be  discharged.  He  had  been  a  grocer  at 
to  abscond  to  Bideford ;  he  had  quitted  home  on  the  26th  of  Fe- 
Commissioners  bruary ;  a  fiat  issued,  and  he  was  found  bankrupt  on  the 
mras  aga'^Tt  ^^  ^^  March.  There  being  reason  to  apprehend  that 
tiiTt^ummoM  ^®  would  not  voluntarily  surrender^  and  that  he  was 
waurant  ^t£e  ^hout  to  abscond  to  America,  the  Commissioners  issued 
"**tedh^"' d  *  summons ;  and  upon  that  summons,  without  any  war- 
brought  him  rant,  the  messenger  actually  arrested  him  on  the  9th 

before  the  Com-  ®  '^ 

missioners,        March,  and,  having  him  so  in  custody,  took  him  before 

when  they  pro- 
ceeded to  ex-      the  Commissioners  on  the  11th;  they  proceeded  to  ex- 
amine him,  and 
put  to  him  this  amine  him,  and  in  such  examination  put  to  him  the  (oU 

*'  You  havTog     lowing  question,  to  which  he  refused  to  give  any  other 

five  months  ago  .i         .-■      />  n 

taken  away        ^"^^  ^"C  following  answer  :-— 

a^^untfng  oiS^      Q«— "  You  having  five  months  ago  taken  away  fifteen 
wLfa^ctounldo  hundred  pounds,  and  now  accounting  only  for  six  hun- 
the  resn^^to''^  dred  of  it,  what  account  do  you  now  give  of  the  rest?" 
which  the  bank-      ^.^«  I  can  give  no  account." 

rupt  having  an-  ^ 

swered,  "I  can      Upon  that  answer,  as  unsatisfactory  to  them,  the  Com* 

give  no  ac- 
count;" the       missioners  committed  him  to  the  gaol  of  Exeten 

Commissioners 
committed  him 
for  answering 

unsatisfactohiy.  Mr.  BetkeU,  in  support  of  the  petition,  relied  on  the 
the  petition  of  illegality  of  the  arrest  by  the  messenger,  and  said,  that 
(dubitante^Su  when  the  bankrupt  was  examined  before  the  Commis* 
dered  the  Com-  sioners,  he  was  deprived  of  all  access  to  his  books  and 
forthwith  to  papers.  He  therefore  pressed  for  the  immediate  dis- 
discharge  the     charge  of  the  bankrupt. 

bankrupt  from  ®  * 

custody.    See 
note,  po$U 
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Mr.  Swamton,  for  the  petitioning  creditor^  took  n  IB$9. 

preliminary  objection  to  the  application;  on  the  ground  Exmrte 

that  it  ought  not  to  be  by  petition^  but  by  habeas  •'Aitts, 
corpus. 

Mr.  Bethell  said,  it  was  a  case  in  which  the  Court  was 
bound  to  interfere,  it  having  power  to  order  the  Com* 
missioners  to  assent  to  the  bankrupt's  discharge. 

Sir  Gboroe  Rose  expressed  his  wish  to  entertain  the 
petition,  as  far  as  the  jurisdiction  of  the  Court  would 
permit;  and  therefore  requested  to  know,  whether  an 
intimation  of  the  opinion  of  the  Judges,  or  a  recommen- 
dation, would  be  8u£Bcient ;  or  whether  it  was  intended 
to  press  the  matter,  as  upon  an  absolute  right  to  ask  for 
a  discharge  by  an  order  upon  petition  in  the  bank- 
ruptcy ;  for  if  so,  it  must  be  considered,  first,  how  that 
could  be  done,  without  a  return  of  the  warrant  upon 
habeas  corpus;  and  next,  whether  the  Court  of  Review 
could  issue  that  writ ; — an  inability  the  less  to  be  re- 
gretted, as  Mr.  Justice  Coltman,  the  Judge  in  town 
during  the  vacation,  was  then  at  chambers,  within  whose 
province  it  unquestionably  was. 

Mr.  Bethell.  In  proceedings  in  bankruptcy  it  is  requi« 
site  that  collateral  circumstances  should  be  taken  into  con- 
sideration, and  an  application  to  another  Judge  by  habeas 
corpus  will  not  bring  the  whole  matter  in  view,  as  to  the 
sufficiency  of  the  grounds  for  commitment.  An  affidavit 
on  the  other  side  has  been  filed  by  the  petitioning  creditor, 
alleging  that  the  bankrupt  had  left  Bideford  with  a  large 
quantity  of  goods  in  a  van,  for  the  purpose  of  converting 
the  same  into  cash,  and  absconding  to  America;  that  the 

M  M    2 
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1839.  shop  had  been  stripped  of  goods,  for  which  false  pack- 
£x  parte  ^^^  ^^^  been  substituted ;  that  the  bankrupt  was  on 
Jambs.  jjjg  ^^y  jq  Bristol  for  the  purpose  of  quitting  the 
country;  that  the  messenger  found  him  on  Salisbury 
Plaiui  where  he  seized  the  goods  and  took  the  bankrupt 
into  custody ;  that  he  escaped,  but  was  subsequently  re- 
taken, having  been  found  concealed  in  a  plantation;  and 
that  he  was  then  taken  to  Exeter,  and  appeared  on  the 
day  named  in  the  summons,  when  he  was  examined  by 
the  Commissioners.  The  bankrupt  has  had  no  oppor- 
tunity of  answering  these  allegations ;  for  not  even  his 
solicitor  has  been  allowed  access  to  him. 

Sir  John  Cross. — Does  he  deny  the  imputed  inten- 
tion of  going  to  America  ? 

Mr.  BethelL  It  is  impossible.  There  being  no 
means  of  access  to  him,  he  has  made  no  affidavit  His 
brother's  affidavit  is  the  only  one  procured.  The  bank- 
rupt has  been  illegally  taken  by  the  messenger ;  and, 
while  illegally  in  the  custody  of  the  messenger,  has  been 
examined  and  committed  by  the  Commissioners.  The 
commitment,  therefore,  in  that  view  of  it,  cannot  stand. 
Besides  which,  I  contend  that  the  answer  of  the  bank- 
rupt was  satisfactory.  As  to  the  point  of  jurisdiction,  to 
proceed  by  petition,  I  rely  on  CrowUrfs  case  (a),  and 
Ex  parte  Jones  (£). 

Mr.  Swanstan,  contri.  There  is  no  case,  where  the 
Lord  Chancellor  has  ever  discharged  a  bankrupt  from 
custody,  in  which  the  warrant  has  not  been  produced. 
No  order  can  be  made  on  this  petition.     The  peti- 

(a)  2  SwansU  1.  (6)  4  Deac.  &  C.  536. 
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tioning  creditor  was  no  party  to  the  proceedings  of  the        1839. 
messenger.    It  is  no  matter  how  the  bankrupt  came       £x  parte 
before  the  Commissioners ;  when  there,  he  did  not  an-       Jamm. 
swer  satisfactorily.      The  refusal    of  access  was  un- 
doubtedly improper,  and  ought  to  be  remedied  by  appli- 
cation to  the  proper  authority;   but  to  that  the  peti- 
tioning creditor  was  no  party.    With  respect  to  the 
complaint  of  the  bankrupt  having  no  access  to  his  books 
and  accounts,  the  answer  is,  that  he  has  no  books  of  ac- 
count, and  all  his  invoices  have  been  destroyed. 

Sir  George  Rose. — I  have  no  disposition  to  recede 
from  the  opinion,  which  I  am  reported  to  have  expressed 
in  Ex  parte  Jones.  A  person  in  custody  under  com- 
mitment by  Commissioners,  for  not  answering  to  their 
satisfaction,  is  certainly  not  precluded  from  coming  to 
this  Court,  upon  a  petition  praying  for  his  discharge ; 
neither  is  it  a  preliminary  nor  conclusive  objection  to 
such  an  application,  that  his  remedy  is  by  habeas  corpus. 
The  Court,  in  due  respect  to  the  liberty  of  the  subject, 
will  go  as  far  as  it  can;  and  by  suggestion  to  the  assignees, 
nay,  by  order  upon  assignees  as  to  calling  meetings  and 
providing  for  the  costs  of  such  meetings — ^by  intimation 
and  recommendation  to  the  Commissioners  always  respect- 
fully attended  to,  will  do  as  much  in  many  cases,  and  at 
considerable  less  expense  than  probably  would  have  been 
accomplished  by  the  actual  return  of  the  warrant.  In 
this  case,  if  it  had  been  that  the  bankrupt  was  now  in  the 
illegal  custody  of  the  messenger,  and  it  was  sought  to 
discharge  him  from  that,  the  Court  could  have  inter- 
posed upon  its  own  controlling  authority;  but  as  it 
stands,  the  illegal  act  of  the  messenger  has  nothing 
to  do  with  it.  The  bankrupt  being  before  the  Commis- 
sioners, no  matter  how^^-except  as  a  circumstance  enti- 
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1899.  tling  him  to  indulgence^  as  explaining  his  confusion, 
^^^^  or  as  giving  him  a  claim  to  further  time,  and  inducing 
Jamu.  the  Commissioners  not  to  be  dissatisfied  with  an  answer, 
which,  if  given  under  other  circumstances,  they  would 
have  no  reason  not  to  deem  unsatisfactory, — is  clearly 
amenable  to  their  right  of  examining  him,  and  to  the  con- 
sequences of  not  answering  to  *Uheir  satisfaction;*'  and 
that,  upon  a  petition  here,  as  distinguished  fi*om  a  return 
upon  a  habeas  corpus^  is  the  only  question, — has  he  an- 
swered to  their  satisfaction?  The  order  asked  is  either  an 
order  for  his  discharge  from  the  custody  of  the  gaoler — 
what  authority  have  we  over  the  gaoler  ? — or  it  is  an  or- 
der, that  the  Commissioners  do  discharge  him ;  but  where 
is  there  given  to  us  jurisdiction  over  the  Commissioners, 
who,  under  the  sanction  of  their  oath,  as  fully  in  this 
case,  as  in  that  of  the  certificate,  are  of  absolute  and 
equal  jurisdiction;  nay,  can  the  Commissioners  them- 
selves legally  or  regularly  discharge,  without  further 
examination  ?  Lord  Eldon  (a)  had  long  settled,  that  he 
could  not  interfere  otherwise  than  upon  habeas  corpus; 
and  the  order  always  was  drawn  by  the  officer  of  the 
Court  of  Chancery,  not  by  the  Secretary  of  Bankrupts. 
I  am  willing,  however,  to  go  as  far  as  I  can,  and  I 
have  no  hesitation  in  expressing  my  opinion,  that  the 
examination  has  not  gone  far  enough ;  that  the  bank- 
rupt ought  to  have  the  means  of  further  explanation ; 
and  that  the  assignees  should  give  him  an  early  oppor^ 
tunity  for  that  purpose.  I  can  go  further,  at  least  as 
far  as  my  opinion  may  have  any  influence  on  the  bank- 

(0)  In  the  course  of  the  argumeDt,  Sir  George  Rote  abked  Mr.  Montagu, 
as  amicui  Curia,  whether  the  practice  had  not  been  so  settled ;  and  whether 
any  person  would  have  thought  of  applying  for  a  discharge,  otherwise,  than 
by  kabeat  corpus*  Mr.  Montagu  said,  certainly  not,  it  must  always  have 
been  by  habeat  corpus.  Sometimes  there  might  be  a  petition  brought  on 
with  It,  but  there  mutt  always  have  been  the  return. 
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ruptj  and  prevent  his  incurring  the  expense  of  a  writ  of       ISSd. 

habeas  corpw: — I   will  add^  that  if  the  question  had       £x  parte 

been  before  me  upon  a  return  to  a  habeas  corptis,  and 

with  jurisdiction  so  to  deal  with  it,  I  could  do  nothing 

more ;  for  as  I  think  the  answer  is  not  satisfactory,  I 

could  not  discharge.    What  I  now  propose  should  be 

done  is,   let  the    bankrupt   be  forthwith  brought  up 

before  the  Commissipners  for  further  examination ;  let 

the  assignees,  should  there  be  no  immediate  meeting, 

procure  a  meeting  for  that  purpose,  at  the  costs  of  the 

estate. 

Sir  John  Cross. — The  petition  prays  an  absolute  di&* 
charge ;  and  Mr.  BetheU  says,  he  cannot,  on  behalf  of 
his  client,  accept  of  any  order  but  that.  I  came  to  this 
case,  without  any  doubt  as  to  the  jurisdiction;  but,  having 
heard  the  opinion  of  my  learned  colleague,  I  feel  it  due 
to  take  time  for  consideration.  The  petition  prays  for 
an  absolute  discharge  from  the  custody  of  the  gaoler; 
but  I  think  the  Court  cannot  go  to  that  extent,  without 
having  the  gaoler  before  it.  But  what  is  there  to  pre- 
clude the  Court  from  making  an  order  on  the  Com- 
DUMioners,  that  they  direct  the  discharge  of  the  bank- 
rupt? That  certainly  would  be  ^he  most  convenient 
course,  and  is,  as  it  appears  to  me,  within  the  second 
section  of  the  act,  which  gives  the  Court  **  superinten- 
dence and  control"  in  all  matters  in  bankruptcy.  I 
have  looked  into  the  question  and  examined  Jones's 
case,  as  to  hearing  on  petition ;  in  that  case,  the  Court 
agreed  Uiat  the  party  was  not  entitled  to  relief  on  the 
merits.  It  is  said,  that  a  commitment,  like  a  certificate, 
is  purely  vrithin  the  discretion  of  the  Commissioners ; 
but»  I  think,  there  is  a  difference ;  the  Court,  on  a  cer- 
tificate,  cannot  order  the  Commissioners  to  be  satisfied, 
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if  they  are  not ;  but  an  order  for  discharge  from  their 
commitment  does  not  involve  that  contradiction,  I 
shall  defer  giving  my  final  opinion  at  present;  but  there 
shall  be  no  delay. 


Sir  George  Rose. — We  cannot  discharge,  upon  this 
petition.  The  order  which  I  have  suggested  will,  I  think, 
be  going  as  far  as  we  can  go.  If,  however,  my  learned 
colleague  thinks  he  can  order  the  discbarge,  and  that  it 
may  be  done,  I  shall  not  neutralize  to  the  petitioner  the 
benefit  of  that  opinion, — ^and  the  rather  so,  as  it  will 
practically  leave  the  matter  as  it  finds  it;  since,  eo  instanti 
with  the  discharge,  he  may  be  had  before  the  Commis- 
sioners for  further  examination. 

The  Order,  which  in  the  course  of  the  day  was 
sent  to  the  Registrar,  was,  that  the  Commis- 
sioners acting  in  the  execution  of  the  fiat  do 
forthwith  discharge  the  petidoner  out  of  the  cus- 
tody, in  which  he  was  detained  under  the  war- 
rant of  the  Commissioners,  bearing  date  the  11th 
March,  1839;  and  that  the  costs  of  the  peti- 
tioner and  the  respondent  should  be  paid  out  of 
the  estate  (a). 


(a)  The  author,  not  having 
been  present  when  this  case  was 
decided,  is  indebted  for  the  above 
report  of  it  chiefly  to  the  kind- 
ness of  a  distinguished  member 
of  the  Court ;  who,  unlike  many 
other  distinguished  persons  in 
times  past  and  present,  has  too 
much  good  sense  and  good  na- 
ture to  view  with  scorn  the  "  art 
that  taught  himself  to  rise." 
Through  the  same  kind  medium, 


the  author's  attention  has  been 
directed  to  the  case  of  Ex  parte 
Tomkinsony  10  Yes.  106,  which 
does  not  appear  to  have  been  no^ 
ticed  on  the  hearing  of  the  case 
above  reported.  In  Ex  parte 
Tamkimon,  a  petition  was  pre- 
sented to  the  Lord  Chancellor  by 
a  bankrupt,  praying  that  he 
might  be  discharged  from  com- 
mitment, for  not  giving  satisfac- 
tory answers;  and,  notwithstand- 
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ing  ihe  assignees  consented  to  bis  ' 
dischaige,  Lord  Eldon  refused  to 
make  any  order,  on  the  ground  that 
the  application  should  not  have 
been  made  by  petition^  but  by  writ  of 
habeoi  corpus.  The  counsel  in  sup- 
port of  the  petition  cited  Ex  parte 
Lingood,  1  Atk.  240,  and  said  that 
the  bankrupt  appeared  to  hare 
been  delirered  by  the  Commis- 
sioners to,  and  to  remain  in,  the 
custody  of  the  messenger.  But 
Lord  Eldon  expressed  a  doubt, 
whether  the  order  referred  to  in 
the  case  cited  was  an  authority  for 
proceeding  by  petition;  observing 
also,  that  the  warrant  of  the  Com- 
missioners was  for  commitment  to 
the  county  gaol,  under  the  5  Geo.  2. 
c.  30;  and  if  he  was  not  com- 
mitted, his  lordship  said  he  had 
nothing  to  do  with  it.  This  deci- 
sion of  Lord  £2c/ofi  is  certainly  very 
strong  against  the  proceeding  by 
petition.  But,  though  his  lordship 
doubts  whether  the  order  made  in 
Ex  parte  Lingood  was  an  autho- 
ri^  for  that  form  of  proceeding, 
what  was  taid  by  Lord  Hardujicke 
in  that  case  seems  to  be  in  fa- 
vour of  it.  "  At  the  first  I  had 
great  doubt,"  says  Lord  Hard- 
wiekCf  "  whether  I  could  properly 
determine  the  legality  of  the  com- 
mitment; 9»  a  habeas  corpus  might 
have  been  sued  out,  and  have  been 
decided  by  the  Judges  of  the  Com- 
mon  Law ;  which  is  the  ready  way. 
But  I  do  remember  a  case  of  Joht 
Ward,  before  Lord  Chancellor  King, 
not  unlike  the  present,  where  he 
determined  a  commitment  by  Com- 
missioners of  Bankrupt  to  be  jus- 
tifiable, after  he  had  taken  some 
time  to  consider  of  it."  Lord 
Hardwickef  therefore, !  entertained 


the  petition  in  that  case ;  and  or- 
dered that  so  much  of  it,  as  prayed 
that  the  bankrupt  might  be  dis- 
charged from  his  commitment, 
should  be  dismissed ;  leaving  him, 
however,  at  full  liberty  to  bring 
a  habeas  corpus,  if  he  thought 
proper. 

In  the  case  of  £j:  parte  Hiams, 
18  Ves.  237,  which  occurred  sixteen 
years  after  Ex  parte  Tomkinson, 
Lord  Eldon  seems  to  have  retained 
the  opinion  he  had  before  expressed, 
as  to  the  proper  proceeding  being 
by  habeas  corpus,  though  not  in  so 
strong  a  degree;  for  he  did  not 
refuse,  as  in  Ex  parte  Tomkinson, 
to  deal  in  any  way  with  the  petition ; 
but,  after  hearing  the  whole  case, 
said  he  would  intimate  to  the  Com- 
missionerSj^-which  would  be  suf- 
ficient without  an  order, — that  they 
should  review  the  case,  and  re-ex- 
amine the  bankrupt  forthwith :  add- 
ing, "  if  pressed  to  discharge  him, 
doubting,  whether  I  can  upon  pe^ 
tition,  I  will  have  that  ascertained; 
and  if  the  writ  of  habeas  corpus 
should  be  necessary,  I  will  issue  it 
immediately."  In  the  former  part 
of  his  judgment,  his  lordship  says, 
"a  doubt  has  been  handed  down 
by  tradition,  whether  the  Lord 
Chancellor,  by  that  authority  which 
he  has  in  bankruptcy,  can  deal 
with  the  commitment,  as  he  as 
Lord  Chancellor,  and  the  Judges, 
can,  upon  the  return  to  a  habeas 
corpus;  and  I  find,  upon  inquiry  at 
the  office,  that  for  the  last  twenty- 
seven  years,  this  sort  of  interference 
has  been  uniformly  refused.  The 
difiiculty,  when  started,  has  been 
avoided  by  taking  the  other  course 
not  open  to  objection ;  and  in  some 
instances  it  has  been  found  salU^ 


1839. 

£x  parte 
James. 


5@6 


CASES  IN  BANKRUPTCY. 


1839. 


Ex  parte 
Jamm, 


taxy  to  send  it  a^pun  to  the  Com- 
misdonen  to  be  reviewed;  the  Lord 
Chancellor  not  dealing  directly  with 
the  commitment^  but,  by  his  advice 
and  order,  impressing  upon  the 
Commissioneis  the  expediency  of 
reconsidering,  whether  they  were 
perfectly  right  in  the  exercise  of 
their  authority."  This  reasoning 
agrees  very  much  with  that  of  Sir 
George  Rote,  in  his  aUe  judgment 
in  the  case  above  reported.  It  is 
very  remarkable,  however,  that 
throughout  the  whole  discussion  in 
Ex  parte  Hiams,  the  positive  de- 
cision of  Lord  Eldan,  in  Ex  parte 
Tomkinson,  was  never  once  alluded 
to;  neither  has  the  reporter  noticed  it 
among  the  other  cases  referred  to  by 
him  in  a  note.  I(  indeed,  Lord  El- 
don's  former  dedsion  on  the  subject 
did  then  by  any  chance  come  across 
the  mind  of  that  illustiious  Judge, — 
who  certainly  was  no^  in  genenl, 
too  positive  or  arbitraiy  in  bis  ju* 
dicial  conduct, — ^he  might  probably 
have  thought,  that  he  disposed  of 
the  case  of  Ex  parte  I'omkinMon  in 
somewhat  too  arbitraiy  a  manner; 
for  it  does  seem  not  veiy  consistent 
with  sound  reason,  or  prindpLes  of 
equity^ — ^when  a  wretched  bankrupt^ 
deprived  of  his  property  and  his 
liberty,  appeals  for  redress  to  that  tri- 
bunal, which  exercises  absolute  do* 
minion  over  both  his  person  and  his 
property,  and  prefers  his  complaint 
in  the  ordinary  form  of  proceeding, 
by  which  all  matters  relating  to 
bankrupts  and  their  effects  are 
brought  before  it  for  decision,— that 
he  should  be  told  his  complaint 
cannot  be  heard,  because  he  has  a 
remedy  by  another  form  of  process 
before  other  tribunals,  which  every 
sulject  in  the  reahn  powcsict^  and 


which  of  course  he  himself  would 
have,  although  the  law  of  bank- 
ruptcy had  never  existed. 

With  respect  to  the  case  above 
reported,  the  learned  Judges  hav- 
ing expressed  somewhat  difl^nt 
opinions  as  to  the  proper  method 
of  disposing  of  it,  it  may,  perhi^, 
be  not  thought  too  presumptuous, 
if  the  author  ventures  to  submit  a 
few  remarks  on  the  important  ques- 
tion there  brought  before  their  no- 
tice; and  which  may  be  thus  con- 
sidered :  1st  Was  the  proper  re- 
medy by  petition,  or  habeas  carpuM? 
2.  If  by  haheoM  corpus,  has  the 
Court  of  Review  power  to  issue 
that  writ?  3.  The  expediency  of 
the  order  that  was  finally  made,  di- 
recting the  Commissioners  uncondi- 
tionally to  discharge  the  bankrupt. 

1st.  As  to  the  remedy  by  peti- 
tion, or  habeas  corpus.  It  seems 
clear,  from  what  Lord  Eldon  says 
in  Crawl^u  cas^  2  Swanst  30,  et 
teq.,  that,  notwithstanding  his  ibr- 
mer  positive  r^ection  of  the  i^ipli- 
cation  hy  petition  in  Ex  parte  Tom* 
Idnson,  and  his  mcae  qualified  opi- 
nion against  that  finrn  of  proceed* 
ing  in  Ex  parte  Hiams,  his  lordship 
on  maturer  reflection  thoi^ht  the 
education  might  be  made  by  pe» 
tition,  as  well  as  by  habeas  corpm. 
Lord  Eldon  there  says,  controvert^ 
ing  an  opinion  expressed  by  Loid 
Loughborough  in  Nowlan'u  case, 
(see  6  T.  R.  118;  2  Rose,  401,) 
*'  I  find  that  it  was  the  practice,  be- 
fore the  Stat  5  Geo.  2.  c  30.,  iat 
the  Lord  Chancellor  to  disdmige 
prisoners  under  oommitment  fiom 
Commissioners  of  Bankrupt,  by 
order;  and  it  seems  dear,  that  that 
act  has  not  deprived  this  Court  of 
^  aulltori^y  whidi  it  tbra  poa- 
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sened.  This  Court  hai  in  seven! 
instancefl,  on  petition,  ordered  the 
diiclMurge  of  peiBoni  eommitted  by 
the  Comminioners ;  sometimee  or- 
dering the  Comminioners  to  die- 
chaige  him,  sometimes  the  gaoler, 
passing  over  the  Commissioners." 
He  then  specifies  several  instances, 
namdy,  Ex  parte  Jama,  1  P.  W. 
610 ;  Ex  parte  lAngood,  1  Atk. 
240^  ahready  mentioned ;  Ex  parte 
Brailtford,  in  1725 ;  and  Ex  parte 
Mace,  in  1728.  It  seems,  there- 
fore, not  an  uireasonaUe  Infe- 
rence, that  Lord  Eldon,  after 
bog  experience  with  the  nib- 
ject,  altered  the  opinions  he 
had  ex{»«8Bed  in  Ex  parte  Tom' 
kimon  and  Ex  parte  Hitam ;  for, 
though  the  chief  point  in  the  case 
of  Ex  parte  Cravoley  was,  whether 
the  Lord  Chancellor  could  issue  the 
writ  of  haheai  corpus  at  common 
law  in  the  vacation,  yet  that  case 
was  discussed  before  him,  and 
spoken  to  by  him,  on  no  less  than 
nine  different  occasions,  and  he  ap- 
pears to  have  canvassed  every  point 
in  it  with  the  most  painful  and  1ft- 
boriotts  attention.  For  the  able  re- 
port of  this  caae,^whtch,  in  a  more 
strikmg  degree  than  any  other  re- 
port in  the  books,  pourtrays  from 
day  to  day  the  successive  workings 
of  Lord  Eldon*B  mind,  and  his 
great  anxiety  to  arrive  at  a  right 
conclusion, — and  for  the  learned 
notes  appended  to  it,  the  pro- 
fession is  indebted  to  the  talents 
and  research  of  a  gentleman,  which 
shed  a  lustre  on  the  dull  em- 
ployment of  rqK>rting,  and  which 
are  now  deservedly  appreciated  in 
every  branch  of  the  profession.  In 
Ex  parte  JoneSj  4  Deac.  &  C.  536, 
which  was  dted  hv  the  oommA  in 


support  of  the  petition  in  the  case 
above  reported.  Sir  George  Rose 
says,  "  I  think  it  must  be  ceded," 
that  we  have  a  general  jurisdic- 
tion, upon  petition,  touching  the 
dischaige  of  bankrupts  who  have 
been  committed;"  and  Mr.  Justice 
Ertknie,  then  the  Chief  Judge  of 
this  Court,  had  no  doubt  that  the 
proceeding  by  petition  was  the 
proper  course  to  pursue  in  that 
case;  assigning,  in  the  course  of 
his  judgment,  these  forcible  reasons 
for  his  opinion,  namely,  that  in  the 
proceeding  by  habeas  corpus,  the 
Court  cannot  travel  out  of  the  war- 
rant of  commitment,  bu^  on  peti^ 
tion,  the  Court  can  deal  with  other 
objections  to  the  commitment  iban 
such  as  arise  on  the  face  of  the 
warrant  itself;  moreover,  if  the 
question  be,  upon  the  sufficiency  of 
the  bankrupt's  answers,  or  the 
course  the  Conunissioners  took  in 
the  mode  of  his  examination,  the 
Court,  having  the  examination  on 
the  proceedings  before  i^  can,  ihxn 
them,  determine  such  a  question, 
without  the  warrant;  the  proceed* 
ings  being,  in  foct,  the  original  fivm 
which  the  warrant  itself  is  made 
out;  besides  which,  he  added,  a 
petition  is,  by  for,  the  less  expen- 
sive mode  of  proceeding.  The 
j^oeeding  by  petition  is,  indeed, 
the  only  course,  by  which  the  bank- 
rupt's answers,  as  stated  in  the 
warrant,  can  be  compared  with  the 
examination  upon  the  proceedings: 
and  if  the  complaint  of  the  bank- 
rupt be,  as  it  was  in  the  cases  of 
Ex  parte  Hiams,  and  Ex  parte 
Jones,  that  the  Commissioners  re- 
fused to  examine  other  witiics8e% 
whose  evidence  would  have  afforded 
a  satie&ct<My  explaaatJon  of  the 
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bankrupt's  answers,  this  objection 
could  not  have  been  dealt  with  by 
the  Court,  on  a  return  to  a  habeas 
corpta.  For  all  these  reasons,  it  is 
submitted,  that  the  proceeding  hy  pe- 
tition is  the  proper  and  better  course 
for  the  bankrupt  to  adopt,  when  he 
seeks  to  be  relieved  from  what  he 
alleges  to  be  a  wrongful  imprison- 
ment by  the  Commissioners. 

2nd]y.  Has  the  Court  of  Review 
power  to  issue  the  writ  of  habeas 
corpus,  either  under  the  statute,  or 
at  common  law  ?  The  statute  of  30 
Car.  2.  c.  2.  certainly  seems,  in 
every  section,  to  point  to  the  Courts 
at  Westminster,  then  in  existence, 
and  not  to  include  within  its  provi- 
sions any  new  Courts  of  T^aw  or 
Equity,  that  might  afterwards  be 
established.  The  3rd  section,  which 
enables  a  single  judge  to  issue  the 
writ  in  vacation  time,  says,  that  it 
shall  be  so  issued,  upon  complaint 
"  to  the  Lord  Chancellor,  or  Lord 
Keeper,  or  anyone  of  his  Majesty's 
justices,  either  of  the  one  bench  or  of 
the  other,  or  the  barons  of  the  Ex- 
chequer of  the  degree  of  the  coif." 
And  the  56  Geo.  3.  c.  100.,  which 
extends  the  remedy  of  habeas  corpus 
to  other  commitments  than  those  for 
criminal  matters,  in  section  2,  thus 
specifies  the  same  high  legal  func- 
tionaries, with  the  omission  of  the 
Lord  Chancellor,  — "  it  shall  be  law- 
ful for  any  one  of  the  barons  of  the 
Exchequer  of  the  degree  of  the 
coif,  as  well  as  for  any  one  of  the 
justices,  of  one  bench,  or  the  other;" 
and,  in  the  2d  section,  as  if  to 
Bhew  what  it  meant  by  the  justices  of 
one  bench  or  the  other,  it  specifies, 
by  name,  "  the  Court  of  King's 
Bench,  or  the  Court  of  Common 
Pleas*"    It  is  dear,  therefore,  that 


the  Court  of  Review  cannot  claim 
the  power  to  issue  the  writ  under 
the  provisions    of  either    of  the 
habeas  corpus  acts. — Has  it,  then, 
the  power  given  to  it  by  the  statute 
constituting  it  a  Court,  vim.  1  &  2 
Will.  4.  c.  56.?    By  sect.  1  of  that 
statute,  it  is  constituted  '*  a  Court 
of  Law  and  Equity;"  and,  by  the 
next  section,  its  jurisdiction,  whe- 
ther of  law  or  equity,  is  confined  to 
"superintendence  and  control  in  all 
matters  of  bankruptcy  :*^  and  over 
'<  all  matters  in  bankruptcy,  as  now 
usually  are   or   lawfully  may  be 
brought,  by  petition,  or  otherwise, 
before  the  Lord  Chancellor.''  Now, 
these  words  in  the  act  cannot,  of 
course,  be  construed  to  give  any 
powers  to  the  Court  of  Review 
which  had  been  previously  given 
by  statute  to  the  Courts  of  King's 
Bench,  Common  Pleas,  and   Ex- 
chequer,   unless    they  related   to 
matters  in  bankruptcif..     But  the 
writ   of  habeas  corpus    is    not  a 
matter  in  bankruptcy;  so  little  so, 
thaty   on    those    occasions,   when 
Lord  Eldon  issued  the  writ,  pre- 
ferring it  to  the  proceeding  by  pe- 
tition, he  uniformly  declared  that 
he  issued  the  writ  under  his  autho- 
rity of  Lord  Chancellor,  at  Com- 
mon Law,  and  not  by  virtue  of  his 
jurisdiction    in   bankruptcy;    and 
as    Sir    George    Rose    observedi 
in   £r   parte   Jones,  4  Deac.  & 
C.  536,    any  order  he  made   on 
the   proceeding  by  habeas  corpus 
was  not  drawn  up  by  the  officers 
in  bankruptcy,  but  by  one  of  the 
registrars  in   Chancery.     If  this 
opinion  and  practice  of  Lord  Eldon 
be  correct,  that  appears  to  dispose 
of  the  whole  question  now  under 
consideration ;  for,  if  the  Court  of 
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Review  can  only  claim  such  juris- 
diction in  bankruptcy,  as  was  for- 
merly exercised  by  the  Lord  Chan- 
cellor, then,  according  to  Lord 
Eldon,  the  issuing  of  a  writ  of 
habeas  corpus  formed  no  part  of  the 
Lord  Chancellor's  jurisdiction  in 
bankruptcy,  but  was  confined  to 
his  jurisdiction  in  the  Court  of 
Chancery.  The  only  doubt,  that 
could  possibly  be  suggested,  would 
be  from  the  enactment  in  the  1st 
section,  wherein  the  Court  of  Bank- 
ruptcy is  declared  to  be  a  Court  of 
LaWf  as  well  as  a  Court  of  Equity. 
But  for  what  purpose  is  it  a 
Court  of  Law?  Merely  as  auxiliary 
to  its  jurisdiction  in  bankruptcy. 
Thus,  it  has  powers  given  to  it, 
which  the  Lord  Chancellor  had  not, 
namely,  to  try  issues,  to  summon  ju- 
ries, and  examine  witnesses  vivA 
voce ;  therefore,  any  process,  which  is 
necessary  for  the  execution  of  these 
powers,  such  as  jury  process,  and 
subpana  ad  testificandum,  it  has,  of 
course,  authority  to  issue;  and  if  it 
had  no  power  to  bring  an  impri- 
soned bankrupt  before  it  but  by 
writ  of  habeas  corpus,  it  would  have, 
no  doubt,  jurisdiction  to  issue  that 
writ.  But,  as  it  has  clear  authority 
to  make  an  Order  for  this  purpose, 
it  does  not  want  to  call  that  writ 
in  aid;  and,  for  any  other  purpose 
unconnected  with  <'  matters  of 
bankruptcy,"  it  would  have  just  as 
much  right  to  issue  a  writ  of  habeas 
corpus,  as  a  writ  of  habere  facias 
possessionem  in  an  action  of  eject- 
ment 

We  now  come  to  the  third  and  last 
question  above  propounded,  namely, 
as  to  the  expediency  of  the  order  in 
the  above  case,  directing  the  Com- 
missioners to  dischaige  the  bank- 


rupt; and  this  will,  of  course,  depend 
upon  the  facts,  as  stated  to  the  Court 
on  affidavit.  Now  what  are  those 
facts?  According  to  the  statement 
of  the  petitioning  creditor,  deposed  to 
upon  oath,  it  appeared  that  the  bank- 
rupt had  absconded  from  his  home 
with  a  large  quantity  of  goods,  with 
which  he  was  on  his  way  to  Bristol, 
for  the  purpose  of  going  to  Ame- 
rica; that  the  shop  had  been  stripped 
of  goods,  for  which  &]ae  packages 
had  been  substituted ;  that  the  mes^ 
senger  overtook  the  bankrupt  with 
the  goods  on  Salisbury  Plain,  where 
he  seized  the  goods,  and  took  the 
bankrupt  into  custody ;  firom  which 
custody  the  bankrupt  escaped,  but 
was  subsequently  retaken  in  a  plan- 
tation; and  that  he  was  then  taken 
by  the  messenger  to  Exeter  gaol, 
and  brought  up  in  custody  before 
the  Commissioners,  on  the  day 
mentioned  in  the  summons.  Now, 
if  this  statement  of  the  petitioning 
creditor  was  true,  the  messenger 
was  perfectly  justified  in  apprehend- 
ing the  bankrupt, — not  by  virtue  of 
the  summons  of  the  Commission- 
ers, but  (as  he,  or  even  any  private 
person,  could  have  done  in  this  in- 
stance) on  the  ground  that  the 
bankrupt  was  in  the  actual  com- 
mission of  a  felony;  and  the  sub- 
sequent retaking  him  in  the  plan- 
tation was  also  equally  justifiable, 
for  it  was  on  firesh  pursuit,  after  an 
escape  from  a  lawful  arrest  The 
only  particle  of  blame  that  attaches 
to  the  messenger  was,  in  not  taking 
the  bankrupt  before  a  magistrate, 
instead  of  taking  him  to  prison; 
for,  if  he  had  been  brought  before 
a  magistrate  on  a  chaige  of  felony, 
and  committed  for  further  exami- 
nation, he  might  then  have  been 
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lawfully  brought  before  the  Com- 
muriaiien.ui  the  ciufody  of  the 
gaoleri  and  the  mefleenger'f  conduct 
could  not  have  been  impeached. 
But  when  the  bankrupt  was  actu- 
ally brought  before  the  Conunis- 
■ionera,  bowerer  inegulariy,  on  the 
very  day,  and  for  the  vevy  purpose, 
for  which  they  had  preriouely  sum- 
moned him,  and  for  which  they 
could  have  compelled  his  attend- 
ance if  he  had  disobeyed  their  sum- 
monsj—^were  they  bound  to  reflrain 
from  examining,  him,  and  set  him 
at  perfect  liberty,  with  these  heavy 
diaiges  preferred  against  him, 
merely  because  the  messenger  had 
in  one  slight  particular  exceeded 
the  extent  of  his  authority?  It  is 
trae,  that  the  bankrupt's  counsel 
said,  on  the  hearing  of  the  above 
petition,  that  the  bankrupt  had  had 
no  opportunity  of  answering  these 
allegations,  as  all  access  to  him  had 
been  denied  to  bis  solicitor.  But 
could  he  not  have  answered  such 
changes  as  these,  without  the  aid  of 
a  solicitor,  when  he  appeared  be- 
fore the  Commissioners?  The 
charges,  it  must  be  admitted,  were 
serious  enough  to  have  induced  the 
Court  to  call  for  an  answer,  before 
they  disposed  of  this  petition  in  his 
favour ;  and  if  the  Court  had  made 
an  order,  that  the  bankrupt's  soli- 
ctor should  have  pn^r  access  to 
him,  to  prepare  an  affidavit  in  an- 
swer to  these  allegatiotts»*»or  that 


the  bankrupt  should  be  brought  up 
again  before  the  CommiasionerSy 
and  should  have  iVee  access  to  his 
books  and  papers,  as  well  as  to  his 
solidtor,  for  the  purpose  of  answer* 
ing  any  inquiries  toudiing  the  dis- 
closure and  discoveiy  of  his  estate 
and  effects— probably  such  an  order 
would  have  been  quite  sufficient  to 
meet  the  justice  of  the  case,  instead 
of  a  peremptory  order  on  the  Com- 
missioners for  the  absolute  discharge 
of  the  bankrupt .  In  Ex  parte  Umr 
good,  1  Atk.  240,  where  the  Commis^ 
doners  had  evidence  of  the  bank* 
rupt's  intention  to  secrete  his  e^ 
fects,  and  on  his  refusal  to  be  ex* 
amined  when  brought  before  them 
on  their  warrant,  they  recommitted 
him  to  Newgate^  Lord  Harduncke 
said,  that  the  Commissioners  had 
**  done  rightly,  witely,  and  dlif- 
cretdy,"  and  refosed  to  dischaige 
the  bankrupt;  permitting  merely 
that  the  time  for  his  last  examina- 
tion should  be  enlaiged,  to  enaUe 
him  to  make  a  full  and  true  disr 
closure  and  discovery  of  his  estate 
and  efi^cts. 

The  author  has  to  b^  par- 
don of  his  readers  for  the  length  of 
this  note ;  but  he  hopes,  that  the 
importance  oi  the  sul^ect^  and  the 
doubts  expressed  on  the  bench,  will 
plead  his  excuse  for  so  long  foiget- 
ting  the  character  of  reporter  in  that 
of  commentator. 
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Ex  parte  Richard  Gibson. 

WntmintUr, 

This  was  an  application  of  a  party  against  whom  an  An  affidavit 
affidavit  bad  been  filed,  under  tbe  new  act  for  the  Abo-  T^^'S^ 
lition  of  Arrest  on  Mesne  Process,  1  &  2  Vict.  c.  110.;  iuhb*AJi^rt' 
by  tbe  8th  section  of  which  act  it  is  declared,  « that  if  ^"^  ^^^  ^'^ 
any  single  creditor,  or  any  two  or  more  creditors,  beinff  ^*^*  ^*  ^^^• 

•^  '  °  •.  8. ;  but,  on 

partners,  whose  debt  shall  amount  to  1002.  or  upwards,  account  of  some 

,.  ,  ,  1         ,    «  irregularity  in 

or  any  two  creditors  whose  debts  shall  amount  to  I50Z.  the  notice  re- 

1  ,1  1.  ,  ,  quired  by  that 

or  upwards,  or  any  three  or  more  creditors  whose  deots  Act,  the  notice 
shall  amount  to  200/,  or  upwards,  of  any  trader  within  ^the  creditor. 
the  meaning  of  the  laws  now  in  force  concerning  bank*  fus^  to\ake ' 
rupts,  shall  file  an  affidavit  or  affidavits  hi  her  Majesty's  ^l  ^f  on  thf 
Courts  of  Bankruptcy,  that  such  debt  or  debts  is  or  are  2f|^^jir°  ^ 
lustly  due  to  him  or  them  respectively,  and  that  such  the  creditor  was 

•*        "^  JT  .^^  entitled,  if  he 

debtor,  as  be  or  they  verily  believe,  is  such  trader  as  ^^^^'  ^  P^«  ^ 

frefih  notice. 

aforesaid,  and  shall  cause  him  to  be  served  personally 
with  a  copy  of  such  affidavit  or  affidavits,  and  with  a 
notice  in  writing,  requiring  immediate  payment  of  such 
debt  or  debts;  and  if  such  trader  shall  not,  within 
twenty-one  days  after  personal  service  of  such  affidavit 
or  affidavits,  and  notice,  pay  such  debt  or  debts,  or  se- 
cure or  compound  for  the  same,  to  the  satisfaction  of 
such  creditor  or  creditors,  or  enter  into  a  bond,  in  such 
sum  and  with  such  two  sufficient  sureties,  as  a  Commis- 
sioner of  the  Court  of  Bankruptcy  shall  approve  of,  to 
pay  such  sum  or  sums  as  shall  be  recovered  in  any  ac- 
tion or  actions  which  shall  have  been  brought,  or  shall 
thereafter  be  brought  for  the  recovery  of  tbe  same,  to- 
gether with  such  costs  as  shall  be  given  in  the  same,  or 
to  render  himself  to  the  custody  of  the  gaoler  of  the 
Court  in  which  such  action  shall  have  been  or  may  be 
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1839.        brought,  according  to  the  practice  of  such  Court,  or 
V       ,        within  such  time  and  in  such  manner  as  the  said  Court, 

Ex  parte  ' 

Gibson.  q^  ^ny  Judge  thereof,  shall  direct,  after  judgment  shall 
have  been  recovered  in  such  action,  every  such  trader 
shall  be  deemed  to  have  committed  an  act  of  bankruptcy 
on  the  twenty-second  day  after  service  of  such  affidavit 
or  affidavits,  and  notice,  provided  a  fiat  in  bankruptcy 
shall  issue  against  such  trader  within  two  calendar  months 
from  the  filing  of  such  affidavit  or  affidavits,  but  not 
otherwise." 

Mr.  Gibson,  against  whom  an  affidavit  had  been  filed 
under  the  above  act,  was  a  fiurmer  in  Warwickshire,  and 
was  induced  to  become  a  shareholder  in  a  Joint  Stock 
Company,  which  certainly  outshone  all  its  competitors 
for  the  magnificence  of  its  title,  being  designated  "  The 
Birmingham  Patent  Horse-shoe,  and  Iron  Tip  and  Heel 
Company."  Mr.  Gibson  having  180  shares  in  this  tempt- 
ing speculation,  and  not  having  paid  up  his  calls,  an 
attorney  for  the  Company  made  an  affidavit,  pursuant 
to  the  terms  of  the  act,  alleging  that  Mr.  Gibson  was 
indebted  to  the  Company  in  the  sum  of  180Z.,  being  the 
amount  due  firom  him  on  a  call  of  IZ.  per  share.  The 
affidavit  was  filed  in  the  Court  of  Bankruptcy  on  the  2d 
instant,  the  notice  required  by  the  act  having  been  served 
on  Mr.  Gibson  on  the  3 1st  December.  On  the  10th 
instant,  however,  another  notice  was  served  upon  him, 
withdrawing  the  previous  notice,  and  stating  that  there 
was  no  longer  any  intention  of  proceeding  to  enforce  the 
call.  When  this  second  notice  was  served,  Mr.  Gibson 
was  about  to  put  in  bail,  according  to  the  requisitions  of 
the  act ;  and  he  was  now  advised  to  apply  to  the  Court 
for  the  removal  of  the  affidavit  fi*om  the  file,  lest  any 
other  creditor  might  attempt  to  avail  himself  of  this  sup- 
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posi^d  act  of  bankruptcy^  and  thereby  occasion  him  in-       1839. 
convenience  and  expense. 


Mr.  Swanston,  in  support  of  the  motion.    When  a 
foundation  is  laid  by  an  affidavit  and  notice  of  a  creditor, 
ao^ding  to  the  directions  of  the  act  of  parliament,  and 
the  requisitions  of  the  statute  are  not  complied  with  by 
the  alleged  debtor,  it  becomes  competent  to  any  other 
creditor  to  avail  himself  of  the  proceeding,  as  an  act  of 
bankruptcy.    For,  although  the  debtor  is  not  called  on 
to  comply  with  any  of  the  three  things  required  by  the 
act,  after  the  creditor  has  thus  abandoned  his  notice,  yet 
after  the  21  days  expire,  he  is  placed  in  this  predicament, 
that  any  third  person  may  set  up  his  omission  to  do  so, 
as  an  act  of  bankruptcy.    It  is  true,  that  this  Court 
might  annul  a  fiat  issued  by  such  third  person ;  but  the 
application  for  this  purpose  would  occasion  much  expense 
and  inconvenience  to  Mr.  Gibson.    [Sir  George  Rose.  I 
do  not  see,  how  the  Order  of  the  Court  to  take  the  affi- 
davit off  the  file  would  prevent  any  de&ult  firom  operat- 
ing as  an  act  of  bankruptcy.]    The  creditor  says,  ''  I 
hereby  withdraw  the  notice  filed  on  the  31st  December 
last."    [Sir  John  Cross.  I  conceive,  there  is  not  prim& 
facie  evidence  of  an  act  of  bankruptcy,  when  the  notice 
is  withdrawn;  for  it  would  then  be  no  notice.   A  stranger, 
who  sued  out  a  fiat  under  the  8th  section  of  this  act  of 
parliament,  must  prove  several  things: — that  an  affidavit 
is  filed — that  the  party  has  been  served  personally  with 
a  copy  of  it — and  with  a  notice  requiring  payment  of  the 
debt;  and  no  adjudication  could  take  place,  unless  all 
these  things  were  proved.]    Although  the  Commission- 
ers might  not  proceed  to  adjudicate,  yet  the  party  would 
be  in  peril.    Now,  if  the  affidavit  is  taken  off  the  file,  a 
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1889.  creditor  could  give  no  proof  of  the  affidavit  before  the 
Expute  Commissioners ;  for  he  could  obtain  no  office  copy  of  it, 
and  the  Commissioners  would  not  receive  secondary  evi- 
dence of  the  affidavit  There  can  be  no  objection  to 
this  application  being  made  by  motion;  for  the  esta- 
blished mode  of  proceeding  to  take  papers  off  the  fil^  w, 
to  make  the  application  by  motion.  [Sir  John  Cro$s. 
Suppose  a  person  had  taken  an  office  copy  of  the  affi- 
davit, before  it  was  taken  off  the  file.]  The  Conmris- 
sioners  ought  not  in  that  case  to  receive  the  office  copy 
in  evidence;  for  it  would  not  be  an  office  copy  of  ati 
affidavit  then  on  the  fie. 

Mr.  J.  Russell,  for  the  respondent.  Under  the  pro- 
visions of  the  act  of  parliament,  the  notice  given  on  the 
31st  December  would  have  been  wholly  nugatory;  inas- 
much as  the  affidavit  was  not  filed  until  the  2d  January ; 
and  the  act  requires  notice  of  an  affidavit  already  filed, 
and  not  of  an  affidavit  to  be  filed.  This  defect  being 
discovered  on  the  11th  instant^  the  notice  was  very  pro- 
perly withdrawn.    He  was  then  stopped  by  the  Court. 

Sir  John  Cross. — It  is  quite  clear  in  this  case,  that 
the  notice  was  irregular,  having  been  given  before  the 
filing  of  the  affidavit;  and  therefore  it  stands  as  if  no 
notice  was  given.  And  there  ends  the  whole  question. 
But  what  is  to  prevent  the  creditor  firom  now  giving  a 
regular  notice?  Has  he  not  a  right  to  keep  his  affidavit 
on  the  file,  and  to  give  the  requisite  notice,  in  order  to 
avail  himself  of  the  remedies  given  him  by  the  act? 
There  is  nothing  in  the  act  to  prevent  a  renewed  notice, 
allowing  the  debtor  the  21  days  after  such  fi^sh  notice, 
to  do  what  is  required  of  him  by  the  act.    I  will  not  say, 
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whether  this  Court  would  interfere  for  this  purpose,       IBS9, 
under  a  different  state  of  circumstances;  it  is  sufficient,      Ex  parte 
on  the  present  occasion,  to  say,  that  the  creditor  has  an 
interest  in  the  affidavit,  and  has  a  right  to  give  a  new 
notice. 

Sir  George  Rose. — The  safest  course  for  the  appli- 
cant to  have  pursued  would  have  been,  to  rely  on  the 
discretion  of  the  Commissioner,  or  to  have  tendered  a 
bond,  according  to  the  provisions  of  the  act.  But  the 
applicant  cannot  say,  that  the  party,  who  has  made  the 
affidavit,  may  not  follow  up  that  proceeding  by  a  regular 
notice.  The  Court,  therefore,  cannot  interpose  its  aid 
in  his  behalf.  But  no  costs  will  be  given,  on  refusing 
this  application ;  as  the  difficulty  originated  in  the  mis- 
take of  the  respondent,  and  that  mistake,  on  discovery, 
has  not  been  followed  up  by  a  regular  notice* 

Motion  refused,  without  costs. 


Ex  parte  George  Rawlinson. — In  the  matter  of 

George  Jones.  Wutmimter, 

Jan.  22,  1839. 

JjIR.  DEA  con  moved  in  this  case,  on  the  part  of  the  The  Court  will 
petitioning  creditor,  for  an  order  that  the  fiat  might  be  fi^t  to  bs  di- 
directed  to  a  Commissioner  of  the  Court  of  Bankruptcy  S^^  Comm^''" 
in  London,  instead  of  to  Commissioners  in  the  country,  of'cwntrv^Co^ 
on  an  affidavit  which  stated  the  following  pounds: —  m»M>0Mra. 

®  ®  merely  because 

that  the  bankrupt  lived  at  Taunton,  in  Somersetshire ;  •majority  of 

*  the  creditors 

that  the  debts  owing  by  him  amounted  to  2000Z.,  of  reside  in  Lon- 
don. 

which  sum  13007.  was  owing  to  creditors  in  London; 
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1889.       that  the  act  of  bankruptcy  was  the  filing  an  affidavit  in 

Ex  parte      ^^^  Court  of  Bankruptcy,  under  the  late  act  of  1  &  2  VtcL 

Eawlinbow.    g^  jjQ^  g^  g^^  f^j.  abolishing  Arrest  on  Mesne  Process; 

and  that  deponent  believed  it  would  be  less  expensive 
and  more  advantageous  to  work  the  fiat  in  London,  in- 
stead of  at  Taunton. 

Sir  John  Cross. — I  do  not  think  there  are  sufficient 
grounds  stated,  for  directing  this  fiat  to  a  London  Com- 
mbsioner.  It  is  most  desirable  in  all  cases,  if  possible, 
that  the  fiat  should  be  worked  at  or  near  the  place  where 
the  bankrupt  lived  and  carried  on  his  trade ;  as  an  in- 
quiry into  his  affidrs,  and  the  collection  and  realization 
of  his  property,  are  attended  with  much  greater  facility 
on  the  spot,  than  where  the  fiat  is  worked  at  a  distance. 
If  the  fiat  was  worked  in  London,  the  expenses  of  the 
bankrupt's  journey  to  London,  in  order  to  be  examined 
by  the  Commissioner,  must  be  paid  by  the  petitioning 
creditor,  or  the  estate ;  and  these  might  probably  exceed 
the  amount  of  the  expense  apprehended  fi'om  a  country 
fiat. 

Sir  George  Rase  had  left  the  Court* 

Motion  refused  (a). 

(a)  In  the  course  of  the  day,  Mr.  J.  Ruaell  made  the  like  motion  in  ano* 
tber  caie,  on  similar  grounds,  which  was  also  refused.  See  R$  Gregg, 
ante,  381. 


CASES  IN  BANKRUPTCY.  537 

1839. 


Ex  parte  James  Ray  and  others. — In  the  matter  of 

Mary  WooDLIFFE.  Wettmintter, 

Jan,  26, 1839. 

This  was  the  petition  of  the  members  and  stewards  for  ^^  the  appoint- 

*  mentor  the 

the  time  being  of  a  friendly  benefit  society,  called  ^'  The  bankrupt  as 

X  1  •»>  11  Tfc  1     •      -tr         treasurer  of  a 

Liberal  Society,   .  established  at  Pontypool^  m  Mon*  friendly  society, 
mouthshire;  and  it  prayed  an  order  on  the  assignees  to  that  of  the  funds 
pay  over  to  the  petitioners  the  sum  of  153Z.  4«.  lO^.,  under  ihe^ras  to  nav 
the  circumstances  stated  in  the  petition,  which  were  as  !i^fi^^,^at 

x»  11^_- .  this  was  not  to 

*^"^w:  be  considered  as 

The  society  was  established  in  the  year  1792,  and  the  bJt'Xt'it'^wM 
rules  of  the  society  were  afterwards  duly  inroUed,  pur-  "her  hands 

*^  .f  '  r         anci  possession 

suant  to  the  provisions  of  the  33  Oeo.  3.  c.  64.    On  the  *»i^^«  o'  *»«' 

*-  office  of  tiea- 

3d  September  18S9,  the  bankrupt  was  appointed  trea-  surer,  wthin 

the  meaniiu;  of 

surer  of  the  society,  and  had  then  in  hand  the  sum  of  the  4  &  5  wm. 
149/.  8tf.  9^.,  and  out  at  interest  the  sum  of  60/.    At  the  and  that  the 

i»  1  .  1       i»  11       .  1     .  assignees  were 

time  of  her  appointment,  the  following  resolution  was  bound  to  pay 
entered  into  by  the  society:  "  that  she  the  said  Mary  tothesoc^^. 
Wbodliffe  is  to  have  the  sum  of  149Z.  Ss.  9d.,  of  which 
she  is  to  pay  interest  for  I20Z."  On  the  7th  September 
1829,  the  bankrupt,  pursuant  to  the  requisitions  of  10 
Oeo.  4.  c.  56.,  entered  into  a  bond,  with  two  sureties, 
to  the  clerk  of  the  peace,  in  the  sum  of  300Z.,  for  the  just 
and  faithful  execution  of  the  office  of  treasurer.  The 
bankrupt  continued  to  fill  that  office  until  her  bank- 
ruptcy, which  took  place  in  November  1837,  at  which 
time  she  was  in  possession  of  163Z.  4$.  lOd.  belonging 
to  the  society,  including  the  50Z.  out  at  interest  when  she 
became  treasurer. 

By  the  last  Friendly  Society  Act,  4  &  5  Will.  4.  c.  40. 
s.  12.,  it  is  enacted,  '^  that  if  any  person  appointed  to 
any  office  in  a  society  established  under  the  statute  of 
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1889,  10  Geo.  4,  c.  66.,  or  that  act,  and  being  intrusted  with 
£z  parte  ^^^  keeping  of  the  accounts,  or  having  in  his  hands  or 
ando^en.  possession,  by  virtue  of  his  office  or  employment,  any 
monies  or  effects  belonging  to  such  society,  shall  die,  or 
become  bankrupt  or  insolvent,  his  heirs,  ezeculors,  ad- 
ministrators, or  assigns  shall,  within  40  daya  after  de* 
mand  in  writing,  by  the  order  of  any  such  society,  or 
committee  thereof,  or  the  major  part  of  them  aasembled 
at  any  meeting  thereof,  pay  out  of  the  estate,  assets,  or 
effects  of  such  person,  all  sums  of  money  remaining  due* 
which  such  person  received,  by  virtue  of  his  said  oflke 
or  employment,  before  any  other  of  his  debts  are  paid  or 
satisfied;  and  all  such  assets  &c.  shall  be  bound  to  the 
payment  and  discharge  thereof  accordingly." 

On  the  19th  December  1837,  the  solicitors  of  the 
society  made  a  formal  demand  in  writing  on  the  bank- 
rupt's assignees  to  pay  over  the  sum  of  1532.  4^.  lOd., 
pursuant  to  the  requisitions  of  the  above  statute.  On 
the  6th  August  1838,  the  petitioners,  on  behalf  of  the 
society,  applied  to  prove  the  sum  of  153/.  4s.  lOd. 
under  the  fiat;  but  the  Commissioners  refused  to  receive 
the  proof,  because  the  society  would  not  admit  that  the 
bankrupt  had  in  her  hands  no  more  than  391.  of  the 
money  of  the  society  as  treasurer  (which  they  o&red 
should  be  paid  in  full),  and  that  she  held  the  remainder 
of  the  153/.  4m.  lOd.  in  her  individual  capacity,  and  in 
respect  of  which  they  were  willing  the  society  should 
take  a  dividend  pro  rata  with  the  bankrupt's  other  cre^ 
ditors.  The  petition  then  alleged,  that  by  the  cash 
account  of  the  society,  it  appeared  that  the  balance  in 
the  hands  of  the  bankrupt  was  constantly  fluctuating, 
there  being  monthly  receipts,  and  weekly  disbursements 
to  siek  paupers.    That  the  society  never  held  any  secu- 
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rity  fcNT  wy  port  of  the  money  in  the  hands  of  the  bank-       1839. 
rupt,  except  the  bond  to  the  clerk  of  the  peace;  and  that      j.,  ^^ 
there  ^eyer  was  any  understanding  or  arrangement  that     ^^„^^ 
the  bankrupt  was  to  be  considered  as  liable  for  any  ape* 
cified  or  particular  portion  of  the  fund  only,  but  for  the 
whole,  as  the  treasurer  of  the  society.     The  petition 
further  stated,  that  the  members  of  the  society  were  all 
poor  labourers,  most  of  them  having  large  families,  and 
had  not  the  means  of  defraying  the  costs  of  any  action 
against  the  sureties  in  the  bond. 

Mr.  Swanstan  appeared  in  support  of  the  petition. , 

Mr.  J.  Mussellf  and  Mr.  William  Rose,  cantrct.  This 
petition  is  an  appeal  from  the  decision  of  the  Commis- 
sioners, who  thought  that  the  petitioners  must  prove 
under  the  fiat  for  120L,  and  only  be  allowed  to  take  the 
residue  of  the  163/.  4s.  lOd.  out  of  the  bankrupt's  effects. 
As  the  bankrupt  was  bound  to  pay  interest  for  the  sum 
of  1^/.  to  the  society,  this  plainly  shows  that  she  had 
the  use  of  that  sum  as  a  loan  from  the  society ;  for  the 
treasurer  of  any  company,  or  public  body,  has  only  the 
mere  custody  of  the  funds,  and  has  no  right  to  use  the 
money  intru^ied  to  his  care.  The  case  of  JEx  parte  the 
Stamford  Society  (a)p  is  very  like  the  present;  and  the 
Lord  Chancellor  there  says,  that  the  provisions  in  the 
Friendly  Society  Acts  only  apply  to  a  case,  where  the 
money  gets  into  the  hands  of  a  bankrupt  in  his  character 
of  treasurer,  and  not  as  a  loan.  So  in  Ex  parte  the 
Amicable  Society  of  Lancaster  (6),  it  was  held,  that 
those  provisions  did  not  extend  to  debts  due  from  the 
officers  of  such  societies,  in  their  individual  capacities, 
and  not  in  their  ofiicial  characters. 

(a)  15  Vei.  130.  (6)  6  Ves.  98. 
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1839.  Mr.  SwanstoHs  in  reply^  was  stopped  by  the  Court 


£i  parte 

andothciB.  ^^  Jou^  Cross. — This  seems  to  me  a  very  clear  case, 
and  I  think  that  the  Commissioners  have  done  vnrong, 
in  rejecting  the  claim  of  the  petitioners.  It  is  admitted, 
that  the  bankrupt  held  the  office  of  treasurer  of  this 
society;  but  it  is  contended  that  she  did  not  hold  the 
120/.,  as  treasurer.  It  becomes  material,  therefore,  to 
see  the  terms,  on  which  this  money  was  intrusted  to  her 
custody.  It  appears,  that  on  the  appointment  of  the 
bankrupt  to  the  office  of  treasurer,  the  funds  of  the 
society  amounted  to  149Z.  8s.  9d.p  of  which  sum  it  was 
agreed  that  she  was  to  *^  pay  interest  for  1202."  Now, 
her  appointment  as  treasurer,  and  her  agreement  to  allow 
interest  for  this  sum,  were  contemporaneous  acts ;  and 
it  cannot  be  said,  that  the  120L  did  not  come  to  her 
hands,  by  virtue  of  her  office  or  employment  as  treasurer. 
But  then  it  is  contended,  that  the  agreement  to  pay 
interest  makes  a  difference  in  the  case,  and  shows  that 
this  portion  of  the  money  intrusted  to  her  was  to  be  con- 
sidered as  a  loan.  It  appears  to  me,  however,  that  the 
legislature  did  not  contemplate  that  the  money  in  the 
hands  of  the  treasurer  was  to  be  locked  up  in  a  chest, 
but  that  it  should  be  deposited  with  the  treasurer,  in  the 
same  manner  as  with  a  banker.  And  I  see  nothing  in 
the  case  which  rebuts  the  presumption,  that  the  whole 
of  the  money  was  in  her  hands  and  possession,  by  virtue 
of  her  office  of  treasurer. 

Sir  George  Rose  concurred. 

Ordered  as  prayed,  but  without  costs. 
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1899. 

Ex  parte  Law.— In  the  matter  of  John  Hilton  Bayley 

and  HussEY  Chapman.  Wettminsur, 

Jan,  29,  1839. 

1  HIS  was  a  petition^  that  a  proof,  which  had  been  made  Where  a.  and 

J3.  cairied  on  a 

against  the  separatjje  estate  of  Bayley,  might  be  trans*  partneiship 
ferred  to  the  joint  estate,  under  the  following  circum-  their  separate 

.  names,  one  re- 

Stances.  riding  at  Mao- 

The  bankrupts  carried  on  a  partnership  trade  under  other  in  Lon-  ^ 
their  separate  names,  one  residing  at  Manchester,  and  )^*^  thauhe 
the  other  m  London.    At  Manchester  the  partnership  J^b^oiL* 
was  carried  on  under  the  name  of  J.  JET,  Bayley,  and  at  SJJ^^'^^^jj 
London  under  the  name  of  JET.  Chapman.    The  petition  fleet,  whether 

'^  *  he  woaid  prove 

was  presented  on  behalf  of  a  Company  called  "  The  against  the  joint 

or  separate 

Imperial  Bank  of  England,'*  of  which  the  petitioner  was  estates  -,  and 
one  oi  the  pubuc  registered  officers ;  and  the  debt  arose  oonchded  by 
on  several  bills  of  exchange  indorsed  to  the  Company,  made,  and  Uie 
some  drawn  by  Bayley  upon  Chapman,  and  others  by  ^^^  under'' 
Chapman  upon  Bayley.     On  the  28th  May  1888  a  ^totofiS?.  on 
separate  fiat  issued  against  Bayley,   under  which  the  St^d^d^mTht 
petitioner,  on  the  10th  June,  proved  for  the  sum  of  745i.,  ^J^^"  P"^' 
being  the  amount  of  the  several  bills  of  exchanire*    On  ^^^  «»**^'  ^^ 

^  ^  prove  against 

the  12th  June  a  joint  fiat  issued  against  both  the  bank-  the  joint, 
rupts,  under  which  the  petitioner,  on  the  14th  July,  also 
proved  for  the  same  amount  against  the  joint  estate.  In 
November  the  petitioner  received  a  dividend  of  2«.  4d.  in 
the  pound  on  his  proof  against  the  separate  estate;  and 
on  the  30th  December  the  Commissioners  expunged  his 
proof  against  the  joint  estate,  on  the  ground  that  he  had 
made  an  election  to  prove  against  the  separate  estate^ 
The  petitioner,  by  his  affidavit  in  support  of  the  petition, 
stated,  that  at  the  time  when  he  made  each  proof,  he 
thought  he  might  prove  against  both  estates ;  that  he 
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IHS9,  did  not  intend  to  elect,  and  that  he  was  not  told  on 
£z  parte  either  of  those  occasions,  that  he  was  bound  to  make  an 
^^'  election;  and  that  before  the  proof  against  the  joint 
estate  was  expunged  by  the  Commissioners,  the  peti- 
tioo/er  stated*  that  if  be  was  bound  to  elect,  be  would 
elect  to  withdraw  his  proof  against  the  separate  estate^ 
and  prore  against  the  joint  estate*  He  now  prayed,  that 
on  reminding  the  dividend  which  he  had  received  on  his 
proof  against  the  separate  estate,  the  proof  might  be 
transferred  to  the  joint  estate. 

In  answer  to  the  statements  in  the  petition,  the  soli* 
eitor  to  the  assignees  under  the  separate  fiat  deposed, 
that  at  a  meeting  of  th^  creditors  of  the  bankrupts  on  the 
28di  August,  the  petitioner  was  informed  of  the  part- 
nership between  the  two  bankrupts,  and  was  told  he 
could  not  prove  against  both  estates;  and  the  solicitor 
referred  him  to  some  of  the  authorities  on  the  suligect  $ 
among  others,  to  £!x  parte  Moult  (a).  It  was  sworn 
also  by  another  witness,  that  at  the  meeting  to  declare 
a  dividoad  of  the  separate  estate  of  JBajfley,  the  petitioner 
was  told  that  he  could  not  receive  dividends  under  both 
estates ;  and  tliat  the  Commissioners  then  said,  diat  his 
proof  must  be  struck  off  firom  one  of  the  estates. 

Mr.  StMfuton^  and  Mr.  Hardy,  in  support  of  the  pe- 
tition. Although^  after  the  decision  in  £Ix  parte  MouU, 
the  petitioner  cannot  contend  for  a  right  of  double  proof, 
yet  he  ou^t  to  be  permitted  to  transfer  the  proof  from 
the  separate  to  the  joint  estate,  on  refunding  the  dividend 
received  under  the  separate  estate*  The  receipt  of  a 
dividend  is  not  binding  on  the  creditor^  but  is  a  m^e 
circumstance  capable  of  explanation,  and  does  not  prove 

(a)  1  Deac.  & C. 44;  ild. 419 \  Mont h B.  W. 
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thftt  he  has  im/^  w  de^tion.    This  view  of  th0  cose  is       l^^^* 
supported  by  Ux  parte  Bolton  (a),  where  a  credilori  who      g,  ^^^^ 
had  proved  against  the  joint  estate,  and  received  a  divi-         ^^' 
dend,  was  held  not  concluded  by  that  cirdUDfttaocej  but 
that,  on  refunding  the  dividend,  with  interest,  he  might 
prove  as  a  separate  creditor.    And  the  saine  principle 
was  acted  upon  in  JSx  parte  Busbandi  (^). 

Mr«  Metcalfe  for  the  assigqees  of  the  joint  estate* 
The  petitioner  in  this  case  had  i4enty  of  time  to  ascer^* 
tfion  what  were  the  assets  of  the  different  estates,  before 
he  received  the  dividend  under  the  separate  estate.  The 
petitioner  was  told  by  the  solicited  to  the  assigaeesi 
that  he  could  not  prove  against  both  estates,  and  he  was 
referred  to  the  authorities  under  this  head  of  the  bank-* 
rupt  law ;  he  ought,  therefore,  to  have  ascertained  what 
the  law  was  on  the  subject,  before  he  made  his  double 
I^oof  against  both  estates.  Before  he  received  a  divi- 
dend under  the  separate  estate,  he  was  folly  aware  of 
his  rights,  and  was  bound  to  elect;  for  the  Commis- 
sioners, at  the  diiudend  meeting,  informed  him  that  his 
proof  must  be  struck  off  one  of  the  estates.  The  peti* 
tion^,  therefore,  could  not  plead  ignorance  of  his  ri^ts, 
when  he  received  the  dividend;  which  distinguishes  this 
case  from  those  which  have  been  cited.  In  Em  parte 
Husbands  (c),  which  was  first  before  the  Vice-Chancellor* 
Sir  J.  Leajck  thought,  that  if  the  petitioner,  after  proving 
against  one  estate,  waited  for  the  dividend  meeting,  that 
was  quite  enough  to  conclude  him,  without  the  actual 
receipt  of  the  dividend.  In  none  of  the  eases  dted  does 
it  appear,  that  the  petldoner  was  cognizant  of  his  rights. 

(a)  % Rttw, 389 \  Btifik,  7^       (6)  SO.  &  J. 4.       (c)  ^ Mad.  419. 
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1839.  Mr.  J.  Rusiell  appeared  for  the  assignees  of  the  sepa- 


£x  parts      'A^  estate. 

Law. 


Mr.  Swanston,  in  reply. 

The  Court  thought,  that  the  first  moment,  when  the 
petitioner  was  bound  to  make  his  election,  was  at  the 
Ume  the  Commissioners  expunged  his  proof  against  the 
joint  estate ;  when  he  told  the  Commissioners,  that  if  he 
was  bound  to  elect,  he  wished  to  withdraw  his  proof 
against  the  separate  estate,  and  prove  against  the  joint 
estate.  The  petitioner  was  not  precluded,  therefore,  by 
the  previous  receipt  of  a  dividend  under  the  separate 
estate ;  but  the  expenses  of  refunding  the  dividend,  and 
the  transfer  of  the  proof,  must  of  course  fall  upon  the 
petitioner. 

Sir  George  Rose  observed,  that  it  would  be  requi** 
site  for  the  petitioner  to  take  an  inquiry,  whether  the 
signatures  of  the  respective  bankrupts,  as  drawer  and 
acceptor  of  the  bills  in  question,  were  intended  to  bind 
the  firm,  or  merely  each  individual  partner  in  his  sepa- 
rate capacity ;  and  that  if  the  assignees  declined  to  work 
the  Order,  or  the  Commissioners  declared  themselves 
satisfied,  the  petitioner  might  then  elect  against  which 
estate  he  would  go. 

The  Order  was,  that  it  should  be  referred  to  the 
Commissioners,  to  inquire  whether,  by  the  habit 
of  the  dealings  between  the  two  bankrupts,  the 
use  of  their  names  individually,  as  drawers  of  the 
bills  of  exchange,  was  large  enough  to  bind  the 
firm;  and  whether  it  was  the  intention  of  the 
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parties,  by  the  use  of  their  names  individually ,  to  ISS9. 
bind  the  firm ;  and  also  to  make  the  like  inquiry  ^^  ^^ 
as  to  the  same  parties  being  acceptors  of  such  ^^' 
bills.  And  if  the  assignees  under  the  joint  fiat 
should  waive  such  inquiries,  or  if  the  Commis- 
sioners  should  find  in  the  afiirmatiTe,  then  it  was 
ordered,  that  the  petitioner  might  elect ;  and  if 
he  should  elect  to  prove  against  the  joint  estate, 
that  his  proof  against  that  estate  should  be  re- 
stored to  the  proceedings;  and  that  his  proof 
against  the  separate  estate  of  Bayley  should  be 
expunged,  the  petitioner  refunding  the  dividend 
he  had  received  thereon;  that  the  petition,  as 
against  the  assignees  under  the  separate  fiat, 
should  be  dismissed ;  that  the  petitioner  should 
pay  to  the  assignees  under  the  separate  fiat  tlie 
costs  of  the  petition,  including  the  costs  of  re- 
funding and  dividing  the  dividend  received  by 
the  petitioner ;  and  that  the  costs  of  the  assignees 
under  the  joint  fiat  should  be  paid  out  of  the 
joint  estate. 


Ex  parte  Wilson. — In  the  matter  of  Maltby.  Wniminxur 

pj^  Jan,  29, 1839. 

1  HIS  was  the  petition  of  an  equitable  mortgagee,  for  on  a  petition  of 
the  usual  order,  and  for  leave  to  bid  at  the  sale.    The  mo^a^for 
only  peculiarity  in  the  prayer  of  the  petition  was,  that  if  iS^cowt  will 
the  mortgagee  should  become  the  purchaser  of  the  pro-  2^^'*^  ^^ 
perty,  he  might  be  excused  fi'om  paying  any  deposit  on  ^P<»t  money, 

*.fo.fir  ifheihouW 

the  amount  of  the  purchase-money,  as  the  amount  of  the  become  the 

puichaaer. 

money  due  on  the  mortgage,  according  to  his  statement, 
exceeded  the  value  of  the  estate. 
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1839.  Mr#  ElUton  appeared  in  support  of  the  petition. 


Ei^arta 

WiMON.  The  Court,  lAer  consulting  Mr.  Barber^  the  Regis- 
trar,  said,  that  it  had  not  been  the  practice  of  the  Court 
to  grant  such  an  Orderi  and  that  they  were  unwilling  to 
make  a  precedent. 


WnhiuMur,        Ex  parte  Copiestone. — In  the  matter  of  Snell. 

Jan.  29, 1839. 

After  the  proof    iHIS  was  the  petition  of  a  creditor,  for  an  order  on 

of  a  debt,  out 

before  the  de-     the  assignees  to  pay  him  the  amount  of  a  dividend  on  a 

dividend,  the       prOof  for  5^0/. 
creditor  received 
a  large  portion 

a^swety*^  flS?,      Mr.  Teed  opposed  the  petition,  on  the  ground  that  the 


prev^t*tbB  ere-  Creditor  had  already  received  from  a  surety  a  portion  of 
oii^ngTvi!'     ^^^  ^^^^  amounting  to  300Z.,  and  that  the  creditor  was 


dendsonthe      therefore  only  entitied  to  receive  dividends  on  the  re- 

vrhoie  amount  ^ 

of  his  i^of.       mainder  of  the  debt.    By  the  statute,  the  surety  has  a 

right  to  stand  in  the  place  of  the  creditor,  whether  he 
pays  part,  or  the  whole  of  the  debt  (a);  and  therefore,  if 
the  petitioner  is  to  be  permitted  to  receive  dividends  on 
the  whole  amount  of  the  debti  the  bankrupt's  estate  will 
in  that  case  have  to  pay  a  dividend  twice  over  on  the  300/, 

Sir  John  Cross. — The  proof  in  this  case  having  been 
made  before  the  payment  of  the  300Z.  by  the  surety,  it 
does  not  appear  to  me,  that  the  creditor  surrendered  his 
right  to  receive  dividends  on  the  whole  amount  of  his 
proof,  because  he  received  a  portion  of  his  debt  from  the 
surety. 

(«)  By  tfa«  0  Gio.4.  c.  16.  t.  6^,  tfae  nraty  hat  only  a  right  to  alaiid  in 
the  place  of  his  creditor,  if  he  pays  the  whole  amount  of  the  debt,  "  or  any 
part  thereof  in  discharge  of  the  whole  debt." 
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Sir  GsoROE  Ro8B.— It  seems  to  me  Tery  reasonable, 
that  the  creditor  should  receire  dividends  upon  the  whole 
amount  of  his  proof,  provided  he  does  not  altogether 
receive  more  than  SOs.  in  the  pound.  The  surety  has 
no  iocus  standi  under  the  act  of  parliament,  either  on 
legal  or  equitable  grounds ;  for  there  is  here  no  evidence 
of  any  payment  of  the  entirety  of  the  debt,  or  of  any 
partial  payment  in  discharge  of  the  entirety. 
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Ordbrbd  as  prayed,  but  without  costs. 


Ex  parte  Harvey. — In  the  matter  of  Emery  and  others. 

This  was  the  petition  of  an  equitable  mortgagee,  for 
the  usual  order.  It  appeared,  that  there  was  an  agree- 
ment in  writing,  accompanying  the  deposit  of  the  deeds, 
which  was  dated  the  Ifith  November  1836;  and  there 
was  afterwards  a  legal  mortgage  executed  by  the  bank* 
rupt  to  the  petitioner,  in  pursuance  of  this  agreement ; 
but  this  was  after  the  petitioner  had  notice  of  an  act  of 
bankruptcy.  It  was  alleged  also,  in  answer  to  the  pe- 
tition, that  there  was  an  act  of  bankruptcy  committed  in 
August  1836 ;  but  there  was  no  evidence,  that  the  peti- 
tioner had  notice  of  this  act  of  bankruptcy.  The  fiat 
issued  on  the  Slst  February  1837. 

Mr.  Swanston,  and  Mr.  Anderdan,  appeared  in  sup- 
port of  the  petition. 


Waiminster, 
Jan.  29, 1839. 

Where  a  legiU 
mortgage  waa 
executM  hj  tbe 
bankrupt,  m 
punuance  of  a 
previous  equita. 
Die  mortgage, 
but  not  till  after 
the  mortgagee 
had  notice  of 
the  act  of  bank- 
ruptcy, and  was 
consequently  an 
unavailable  se- 
curity ;  it  was 
held,  that  it  did 
not  operate  as 
a  merser  of  the 
equitiu>le  mort- 
gage, and  that 
Uie  party  was 
entitled  to  ihe 
usual  order,  as 
equitable  mort- 
gagee, 


Mr.  Armstrong i  contrd,  contended  that  the  legal  mort- 
gage merged  the  previous  equitable  mortgage. 
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1889.  Sir  John  Cross. — ^As  there  was  here  a  period  of  two 

Ez  parte  calendar  months  between  the  contract  of  the  15th  No- 
Harvbt.  vember  and  the  issuing  of  the  fiat»  and  there  is  no  evi- 
dence that  the  petitioner  had  any  notice  of  the  act  of 
bankruptcy  until  after  the  15th  November^  there  is 
nothing  to  affect  the  validity  of  the  equitable  mortgage. 
The  legal  mortgage  had  not  the  effect  of  merging  the 
equitable  mortgage ;  for  the  legal  mortgage,  being  exe- 
cuted after  the  petitioner  had  notice  of  the  act  of  bank- 
ruptcy, was  void ;  or  at  any  rate,  the  respondents  now 
come  here  to  avoid  it. 

Sir  GfiOROE  Rose. — The  legal  mortgage  had  only  the 
effect  of  suspending  the  equitable  mortgage ;  and,  being 
now  rendered  unavailable  by  the  previous  notice  of  the 
act  of  bankruptcy,  the  rights  of  the  petitioner  under  the 
equitable  mortgage  are  revived. 

Order  made  as  prayed. 
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GENERAL  ORDER.  }^^^: 

On  the  9th  June  1837,  the  Lord  Chancellor  gave  the 
following  general  direction  to  the  Secretary  of  Bank- 
rupts : — 

"  All  Fiats  to  be  directed  to  the  Court  of  Bankruptcy, 
or  to  the  List  in  the  country  nearest  to  the  place  of  resi- 
dence of  the  Bankrupt,  unless  a  Special  Order  be  ob- 
tained, on  affidavit,  directing  the  Fiat  to  go  to  any  other 
List." 


Ex  parte  John  Skerrette  Stubbs,  on  behalf  of  the 
Northern    and   Central    Bank. — In   the  matter    of  LiHeoWsinn 
George  Hall.  "^  ^«Vi  ?f^*^ 

1%  I  two. 

XHIS  was  a  petition  to  the  Lord  Chancellor,  prayinfir    January  u, 

1        ,  1,    ,.     ,  ,  ^  '  r     J     S     and  Lincoln's 

that  he  would  discharge  his  own  order  for  annulling  the  {»»  HaU, 
fiat  in  the  above  bankruptcy,  and  that  a  writ  o(  proce'  Cor/iord 
dendo  might  issue,  directing  the  Commissioners  to  pro-     <^fianceiior. 

Afl6r  ft  p6titioii 

ceed  in  the  execution  of  the  fiat,  notwithstanding  an  for  annaumg 
Order  (a)  of  the  Court  of  Review  made  in  this  matter,  on  heard  and  dis- 
the  petition  of  the  abovenamed  bankrupt,  on  the  ^tb  |^!!rt  of  je- 
November  last.    The  present  petition  was  preferred  to  ch^ceilor  can 
the  Lord  Chancellor  under  the  following  circumstances.  SiVi^UiSe/'* 
On  the  I4th  December  last  a  motion  was  made  to  his  *Si«o{  *?.i^ 

original^  juris- 

Lordship,  by  Mr.  Swanston^  on  behalf  of  the  present  *^.*J^" 
petitioner,  that  his  Lordship  would  direct,  that  the  peti-  appeal  to  remoye 
tioner  might  prosecute  his  appeal  from  the  Order  of  the  such  a  petition 

mutt  be  brottgh  t 

(a)  See  Ex  parte  Hall,  ante,  p.  405.  before  him  by 

way  of  special 
case,  unless  be  shall  otherwise  direct;  which  direction  will  only  be  given  under  very  special 
circumstances. 

No  appeal  lies  to  the  Lord  Chancellor  against  the  settlement  of  a  special  case  by  a  judge 
of  the  Court  of  Review,  for  refusing  to  introduce  into  the  case  a  statement  of  certain  facts, 
which  the  appellant  contended  ought  to  be  inserted  in  it ;  the  1  &  2  W,  4.  c  56.  s.  3. 17.  con- 
fining the  right  of  appeal  to  matters  of  law  or  equity,  or  the  refusal  or  admission  of  evidence, 
only ;  and  the  3d  section  declaring  that  the  determination  of  the  judge  in  the  settlement  of 
the  case  shall  be  final  and  conclusive. 

Lord  Broueham'i  observations  in  Ex  parte  Keys,  1  Mont.  &  A.  242,  3  Deac.  &  C.  275,  as 
to  the  Lord  Chancellor's  jurisdiction  in  all  matters  relating  to  the  fiat  beiog  wholly  untouched 
by  the  provisions  of  the  1  &  2  WiU,  4.  c.  56.,  corrected. 

VOL,  in.  o  o 
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18S9.       Court  of  Review,  by  way  of  petition^  instead  of  by  spe- 

Ex  parte      ^'^  ^^® »  when  his  Lordship  ordered,  that  the  petition 

Stu»b».       ^£  ^^  present  petitioner  should  be  received,  in  order 

that  the  question  of  jurisdiction  might  be  brought  in  due 

form  before  the  Court. 

A  petition  was  accordingly  presented  to  the  Lord  Chan- 
cellor, which,  after  stating  most  of  the  facts  (a)  alleged  in 
the  petition  to  the  Court  of  Review,  and  the  order  made 
by  thai(;  Court  on  the  hearing  of  the  petition,  alleged  that 
the  Chief  Judge  was,  on  such  hearing,  of  opinion  that 
the  fiat  was  valid  in  law,  and  that  the  same  ought  to  be 
proceeded  with;  that  Sir  John  Crass  was  of  opinion, 
that  the  fiat  was  not  valid  in  law,  and  that  upon  equita- 
ble grounds  it  ought  to  be  annulled;  and  that  Sir  George 
Rose  was  of  opinion,  that  the  fiat  was  valid  at  law,  bot 
that  upon  equitable  grounds  it  ought  to  be  annulled. 
That  the  present  petitioner,  being  advised  that  he  was  ag- 
grieved by  the  order  of  the  Court  of  Review,  and  that  the 
order  itself  was  erroneous,  and  that  the  fiat  ought  to  be 
prosecuted,  stated  a  special  case,  setting  f<nrth  the  several 
facts  mentioned  in  the  petition,  for  the  purpose  of  bring- 
ing the  same  on  for  hearing,  by  way  of  appeal,  before 
the  Lord  Chancellor,  and  applied  to  one  of  the  judges 
of  the  Court  of  Review  to  have  the  special  case  settled 
and  certified  by  such  judge.    That  such  special  case  was 
returned  to  the  petitioner,  with  another  special  case,  which 
had  been  drawn  by  the  judge,  and  which  was  tendered 
to  the  petitioner,  with  an  intimation,  that  his  Honor  was 
willing  to  settle  and  certify  the  special  case  so  drawn  by 
his  Honor,  instead  of  the  case  which  had  been  stated  by 
the  petitioner.    The  petitioner  alleged,  that  the  case,  as 
drawn  by  his  Honor,  did  not  state  certain  matters  which 
were  presented  to  the  notice  of  the  Court  of  Review  on 

(a)  Se«  ante^  405. 


CASES  IN  BANKRUPTCY.  651 

the  hearing  of  the  fonner  petition,  viz.  the  execution  of       1839. 
an  indenture,  dated  the  21st  January  1837,  whereby  the      £x  parte 
bankrupt  assigned  certain  shares  in  the  Northern  and       S^^^- 
Central  Bank  to  trustees,  in  trust  for  the  Bank ;  nor  a 
debt  of  1478/.  7«.  Sd.,  alleged  to  be  due  from  the  bank- 
rupt to  the  Bank^  on  the  balance  of  his  banking  account; 
and  that  it  did  not  state  with  sufficient  accuracy  the  nature 
or  effect  of  a  suit  instituted  by  the  Bank  in  the  Court  of 
Exchequer  against  the  bankrupt,  for  an  account,  and  for 
the  sale  of  certain  property  mortgaged  by  him  to  the  Bank. 
That  it  was  stated  in  the  same  special  case,  among  other 
things,  that  the  bankrupt  had  committed  no  act  of  bank- 
ruptcy but  the  omission  to  enter  into  the  bond  with 
sureties,  as  required  by  the  1  &2  Vict.  c.  110.  s.  8., 
into  which  act  of  bankruptcy  he  was  purposely  driven 
by  his  partners  claiming  an  exorbitant  debt,  requiring 
excessive  bail,  beyond  what  he  was  able  to  procure;  and 
that  the  fiat,  in  fact,  was  sued  out  not  for  the  usual  pur- 
poses of  bankruptcy.     The  petitioner  alleged,  that  these 
several  statements  were  erroneous,  and  not  supported  by 
the  allegations  of  the  petition  presented  by  the  bankrupt 
to  the  Court  of  Review.    That,  upon  the  remonstrance 
of  the  petitioner,  his  Honor  proposed  to  omit  from  the 
special  case  the  statement  that  the  bankrupt  had  been 
purposely  driven  into  the  commission  of  the  act  of  bank- 
ruptcy by  his  partners ;  but  his  Honor  declined  either 
to  introduce  into  the  special  case  any  statement  of  the 
indenture,  or  any  other  statement  respecting  the  suit  in 
the  Court  of  Exchequer,  or  to  make  any  other  alteration 
in  the  special  case.     That  inasmuch  as  the  special  case 
so  drawn  by  his  Honor,  and  so  proposed  to  be  altered 
by  the  omission  before  stated,  raised  no  question  what- 
ever to  be  decided  by  the  Lord  Chancellor,  the  same 
was  not  proceeded  with  by  the  petitioner. 

00  3 
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18S9.  The  petitioner  then  alleged,  that  he  was  therefore 

p,  without  any  means  of  appealing  from  the  order  of  the 

Stubbi.  Court  of  Review,  unless  the  Lord  Chancellor  should  be 
pleased  to  direct  such  appeal  to  be  heard  otherwise  than 
by  special  case.  That  an  Order  had  been  made  by  the 
Lord  Chancellor,  founded  upon  the  Order  of  the  Court 
of  Review,  bearing  date  the  S9th  November  1838, 
whereby  his  Lordship  had  ordered  that  the  fiat  should 
be  annulled.  That  the  petitioner  was  advised,  that 
notwithstanding  the  Order  of  the  Court  of  Review, 
and  the  Lord  Chancellor's  Order  thereupon,  his  lord- 
ship had  original  jurisdiction  in  the  matters  aforesaid, 
and  that  it  was  competent  to  his  lordship  to  hear  and 
decide  upon  the  matters  stated  in  the  said  petition,  and 
to  discharge  the  order  for  annulling  the  fiat,  and  there* 
upon  to  order  that  the  fiat  should  be  proceeded  with. 

The  prayer  was,  that  the  Order  of  the  29th  November 
1838  might  be  discharged,  and  that  a  writ  of  procedendo 
might  forthwith  issue,  directed  to  the  Commissioners 
named  in  the  fiat,  commanding  them,  notwithstanding  his 
lordship's  said  Order,  and  the  Order  of  the  Court  of  Re- 
view, to  proceed  with  the  fiat;  and  that  the  costs  of  the  pe- 
titioner occasioned  by  the  petition  of  the  bankrupt,  as  well 
as  those  occasioned  by  the  present  application,  might  be 
paid  to  the  petitioner  out  of  the  bankrupt's  estate. 

Mr.  Swanstotif  Mr.  Wightman,  and  Mr.  Bacon,  in 
support  of  the  petition.  This  petition  is  founded  on  the 
original  jurisdiction  of  the  Lord  Chancellor  in  those 
matters  of  bankruptcy,  in  which  jurisdiction  is  still  re- 
served to  him  under  the  provisions  of  the  1  &  2  Will.  4. 
c.  56.  By  section  12  of  that  statute,  the  Lord  Chan- 
cellor has  exclusive  jurisdiction  to  issue  a  fiat ;  and  by 
section  19,  the  Lord  Chancellor,  upon  the  reversal  of 
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any  adjudication  of  bankruptcy  by  the  Court  of  Review,        IS39. 
or  for  such  other  cause  as  he  shall  think  fit,  may  order       ^^     ^^ 
any  fiat  to  be  rescinded  or  annulled,  and  such  order       Stobbs. 
shall  have  all  the  force  and  effect  of  a  virrit  of  super* 
sedeas.    In  the  case  ot  Ex  parte  Keys  (a),  the  Court  of 
Review  had  done  exactly  what  they  have  done  here — 
made  an  order  for  superseding  the  fiat.    That  case  was 
heard  on  petition  before  Lord  Brougham ;  and  being  a 
question  of  fact,  Lord  Brougham  could  not,  of  course, 
entertain  the  appellate  jurisdiction ;  but,  by  virtue  of  the 
original  jurisdiction,  which  his  lordship  said  could  not 
be  interfered  with  by  the  Court  of  Review,  his  lordship 
administered  what  he  considered  to  be  the  justice  of  the 
case. 

Lord  CoTTENHAM,  C. — I  do  not  apprehend,  that 
Lord  Brougham  meant  to  lay  down  any  general  rule  in 
that  case.  In  fact,  if  the  rule  were  taken  to  be,  as  you 
consider  it,  it  would  have  the  effect  of  bringing  into  this 
Court  every  question  of  supersedeas.  The  19th  section 
was  never  intended  to  undo  all  that  had  been  previously 
done  by  the  act;  but  it  was  introduced  obviously  for 
protecting  the  great  seal  from  being  put  in  the  situation 
of  being  called  upon  to  obey  the  order  of  another  Court. 
In  afiizing  the  great  seal  to  an  order  of  another  Court, 
the  Lord  Chancellor  gives  credit  to  the  decision  of  the 
Court  below;  and  if  that  is  to  be  questioned,  it  must  be 
questioned  in  the  regular  way  by  appeal.  Thus,  if  an 
order  is  made  at  the  Rolls,  or  by  the  Vice-Chancellor, 
which  requires  the  authentication  of  the  great  seal,  the 
merits  of  the  case  are  not  investigated,  but  the  decision 
of  the  Court  below  is  considered  by  the  Lord  Chan^* 

(a)  3  Deac.  &  C.  263. 
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1BS9.       cellor  a  sufEcient  sanction  for  his  affixing  the  great  seal. 


£z  parte  '^^^  jurisdiction  of  the  RoUs^  although  distinct  from  the 
SiuBBa,  jurisdiction  of  the  Lord  Chancellor,  yet  in  many  cases 
requires  the  interposition  of  the  great  seal  to  give  e£fect 
to  its  orders,  and  this  can  only  be  through  the  medium 
of  the  Lord  Chancellor ;  but  it  does  not  follow,  that  the 
Lord  Chancellor  has  any  original  jurisdiction  in  the 
matter,  in  which  the  Master  of  the  Rolls  has  previously 
adjudicated.  In  the  present  case,  the  17th  section  of 
the  act  of  parliament  expressly  gives  the  Court  of  Re- 
view jurisdiction  to  try  the  question,  whether  there  shall 
be  a  reversal  of  the  adjudication  of  the  CommissionerB, 
or  not ;  but  then  the  order  of  that  Court  cannot  operate, 
until  the  great  seal  has  acted  under  the  19th  section ; 
when  it  takes  the  judgment  of  the  Court  of  Review  as 
conclusive,  unless  it  is  appealed  from  in  the  regular 
way ;  and  the  appeal  is,  by  the  17th  section,  limited  to 
any  matter  of  law  or  equity,  or  on  the  refusal  or  ad- 
missicm  of  evidence,  as  it  is  by  a  prior  section  of  the  act 

Mr.  Swanston.  The  issuing  of  the  fiat  is  the  act  of 
the  Lord  Chancellor ;  and  there  is  nothing  in  the  sta- 
tute, which  deprives  the  Lord  Chancellor  of  his  original 
jurisdiction  over  the  fiat.  Thus  the  power  of  annulling 
it,  in  strictness,  belongs  solely  to  the  Lord  Chancellor ; 
although  the  Court  of  Review  has  assumed  the  power, 
and  such  has  become  the  practice. 

Lord  CoTTBNHAM,  C. — The  act  of  parliament,  by  the 
second  section^  gives  the  Court  of  Review  jurisdiction 
and  authority,  in  express  terms,  "  to  hear  and  deter- 
mine, order  and  allow,  all  such  matters  in  bankruptcy^ 

as  now  usually  are,  or  lawfully  may  be,  brought  by  pe- 
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tition  or  otherwise  before  the  Lord  Cbancellorj  whether        1839. 


such  matters  may  have  arisen  in  the  said  Court  of  Bank-  ^  ^^ 
ruptcy,  or  elsewhere,  except  as  is  herein  otherwise  pro-  Sxuwa. 
vided."  Now,  you  have  to  make  out  that  this  is  a 
matter  otherwise  provided  by  the  act.  If  your  con- 
struction of  the  act  is  the  right  one,  every  question,  in 
which  the  validity  of  the  fiat  is  brought  in  issue,  may 
come  in  the  first  instance  to  the  Lord  Chancellor. 

Mr.  Swanston,  Mr.  Wiffhtman,  and  Mr.  Bacon,  The 
Court  of  Review  has  no  jurisdiction  over  the  fiat  at  all. 
All  the  authority  it  could  exercise  in  the  present  matter 
is  given  by  the  17th  section,  which  directs,  '^  that  the 
Court  of  Review  shall  proceed  to  hear  and  decide  on 
the  said  petition.'^  What  petition  ?  Why  the  petition 
previously  spoken  of  by  the  section,  far  the  reversal  of 
the  adjudication, — ^not  a  petition  to  annul  the  fiat. 

Mr.  Wtgram,  Mr.  Anderdon,  and  Mr.  Geldart,  for 
the  respondents.  All  jurisdiction  in  matters  of  bank- 
ruptcy, not  specially  reserved  to  Uie  Lord  Chancellor, 
are  transferred  by  the  statute  to  the  Court  of  Review, 
It  was  especially  desirable,  that  the  power  of  annulling  a 
fiat  should  be  vested  in  that  Court ;  otherwise  the  Lord 
Chancellor  would  soon  be  again  overwhelmed  with  a 
large  portion  of  the  business,  from  which  it  was  the  in- 
tention of  the  legislature  to  relieve  him.  Questions  re- 
lating to  superseding  commissions  of  bankruptcy  were 
mote  frequent  than  any  others;  it  must  therefore  be 
inferred,  that  when  the  act  gives  authority  to  the  Court 
of  Review  ''  to  hear  and  determine,  order  and  allow  all 
such  matters  in  bankruptcy  as  then  usually  were,  or 
lawfully  might  be,  brought  before  the  Lord  Chancellor," 


^ 
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1839.  the  power  to  supersede  a  commission,  or  annul  a  fiat, 
Ex  parte  ^*®  *'®^  intended  to  be  given  to  that  Court.  If  the 
Stubm.  Court  of  Review,  then,  had  jurisdiction  in  the  matter, 
the  only  mode  of  reversing  its  decision  was  by  way  of 
.  appeal  to  the  Lord  Chancellor,  or  on  special  case.  But 
if  it  is  contended  that  the  Court  of  Review  has  no  juris- 
diction, then  the  objection  could  not  be  taken  even  on 
appeal,  as  it  was  not  taken  on  the  hearing  of  the  peti- 
tion before  the  Court  of  Review  ;  Ex  parte  Turner  (a). 
What  is  said,  however,  by  Lord  JBrcugham  in  the  case 
of  Ex  parte  Benson  (ft)  is  extremely  strong,  to  show 
that  the  Court  of  Review  had  jurisdiction  in  this  matter. 
His  lordship  there  says,  "  With  respect  to  the  juris- 
diction of  the  Court  in  all  matters  arising  in  bankruptcy 
henceforth  under  the  fiat,  I  consider  the  jurisdiction  of 
this  Court  is  transferred  to  the  Court  of  Review ;  and 
that  the  Court  of  Review  could  only  be  controlled  and 
superintended  by  this  Court,  by  an  appeal  in  matters  of 
law  or  equity  in  the  way  pointed  out,  either  by  special 
case,  or  in  any  other  mode  which,  in  the  peculiar  circum- 
stances of  the  case,  may  seem  proper.'*  The  present 
petition  is  perfectly  an  irregular  proceeding,  and  ought 
to  be  dismissed  with  costs. 

Mr.  Swanston^  in  reply.  We  have  no  other  object 
than  to  be  heard  by  your  lordship  on  the  merits  of  this 
case ;  but  difficulties  occurred  in  bringing  them  before 
your  lordship  in  the  usual  way  of  proceeding,  namely, 
by  special  case.  The  order,  we  ask  to  be  relieved  from 
on  the  present  occasion,  is  your  lordship's  own  order  of 
the  ^th  November,  1838,  over  which  your  lordship 
alone  has  sole  and  exclusive  jurisdiction.  The  petition, 
though  founded  on  your  lordship's  original  jurisdictioil 

(a)  1  Mont.  &  A.  357.  (6)  1  Deac.  &  C.  339. 
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in  bankruptcy^  is  nevertheless  framed  with  a  view  to  the        ISSd. 


whole  merits  of  the  case ;   we  have  therefore  no  wish       £jj  ^^^  ] 

whatever  to  conclude  the  other  side,  as  to  the  merits ;       Stubbs.  | 

on  the  contrary,  all  we  wish  is  to  be  heard  on  them.  ^ 


Lord  CoTTENHAM,  C. — Does  not  the  whole  question 
resolve  itself  into  these  two  branches, — ^had  the  Court 
of  Review  jurisdiction,  or  not  ?  If  not,  then  it  might 
be  wrong  to  allow  their  order  to  stand,  being  merely 
waste  paper.  If  the  Court  of  Review  had  jurisdiction, 
how  can  I  hear  a  petition  complaining  of  their  order, 
except  upon  appeal? 

Mr.  Swanstan.  The  jurisdiction  has  been  assumed 
by  the  Court  of  Review,  notwithstanding  the  provisions 
of  the  19th  section  of  the  act  of  parliament,  which  con- 
fine the  power  of  annulling  a  fiat  to  the  Lord  Chan- 
cellor. By  the  13th  section  the  Lord  Chancellor  has 
the  sole  power  (except  certain  other  persons  acting 
under  his  appointment)  to  issue  the  fiat, — and  by  the 
19th  section  he  has  the  sole  power  to  annul  it.  The 
power  of  the  Court  of  Review  is,  by  the  17th  section, 
confined  expressly  to  the  reversal  of  the  adjudication, 
and  the  other  sections  of  the  act  all  harmonize  with  that 
section,  in  confining  the  jurisdiction  of  the  Court  of  Re^- 
view  to  that  object  alone,  on  all  questions  affecting  the 
Validity  of  the  fiat. 

Cur,  adv»  vulL 

Lord  CoTTENHAM,  L.  0»,  now  delivered  the  following     AvrU  10. 
judgment  (a)  :— 

(a)  The  author  is  greatly  indebted  to  the  kindness  of  the  Lord  Chancel- 
lor, for  enabling  him  ro  extract  the  above  important  judgment  from  hts 
Lordship's  private  note-book. 
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]  839.  In  this  case^  a  fiat  in  bankruptcy  having  issued  against 

^^^^      Mall,  he  presented  a  petition  to  the  Court  of  Review, 

Stvim.  praying  that  the  fiat  might  be  annulled  with  costSj  and 
the  bond  assigned.  The  Court  of  Review  ordered  that 
the  fiat  should  be  annulled,  and  the  costs  paid  by  the 
petitioning  creditor ;  upon  which  my  order  issued,  annul- 
ling the  fiat.  Against  this  order  the  petitionmg  creditor 
presented  a  petition  to  me,  praying  that  my  order  might 
be  discharged,  and  that  a  writ  of  procedendo  might  issue, 
directing  the  Commissioners  to  proceed,  notwithstanding 
the  order  of  the  Court  of  Review,  and  that  the  costs 
of  the  petitioning  creditor  occasioned  by  JETaZTs  peti- 
tion, which  the  Court  of  Review  had  ordered  him  to  pay 
personally,  and  the  costs  of  this  petition,  might  be  paid 
out  of  the  bankrupt's  estate.  The  petition  addressed  to 
me  contains  a  statement  of  the  case,  as  it  is  represented 
to  have  existed  before  the  Court  of  Review,  and  states 
that  two  of  the  judges  of  that  Court  thought  the  fiat 
valid  in  law  $  but  that  one  of  those  two  thought  that  there 
were  equitable  grounds  for  annulling  it ;  in  which  latter 
opinion  the  third  judge  concurred  with  him,  but  also 
thought  it  was  not  valid  in  law*  And  the  petition  states, 
as  the  reason  for  not  proceeding  by  way  of  special  case, 
that  the  learned  judge  declined  to  introduce  into  the 
special  case  some  of  the  facts  stated  to  have  been  in  evi- 
dence before  the  Court  of  Review, 

So  far  as  the  petition  to  the  Court  of  Review  objected 
to  the  afijjudication,  upon  the  ground  of  a  legal  objection 
to  it,  the  case  is  precisely  within  the  17th  section  of  the 
1  &  2  WUL  4,  c»  66. ;  as  to  which  an  appeal  is  given  to 
the  Lord  Chancellor  upon  matter  of  law  or  equity,  or  oa 
the  refusal  or  admission  of  evidence,  only ;  which  appeal 
is  by  the  3td  section,  as  to  all  cases,  confined  in  the  same 
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manner,  and  is  to  be  by  special  case  only,  unless  the        1839. 
Chancellor  shall  otherwise  direct.  ^^  ^^ 

So  far  as  the  petition  to  the  Court  of  Review  sought  ^vbbs. 
to  have  the  fiat  annulled  upon  equitable  grounds,  the 
case  necessarily  depended  upon  the  facts.  But  of  fact 
the  statute  constitutes  the  Court  of  Review  the  sole 
judge ;  the  3d  section  enacting,  that  the  appeal  to  the 
Lord  Chancellor  shall  be  upon  matter  of  law  and  equity, 
or  on  the  refusal  or  admission  of  evidence,  only;  and  the 
determination  of  the  judge  on  the  settlement  of  the  case, 
is,  by  the  same  section,  declared  to  be  final  and  conclu* 
sive. 

What  I  am  asked  to  do  by  this  petition  is,  to  review, 
by  way  of  appeal,  the  judgment  of  the  Court  below,  as 
to  the  reversal  of  the  adjudication  within  the  17th  sec- 
tion,— or  as  to  the  determination  of  the  judge  in  the  set- 
tlement of  the  case,  which  the  3d  section  declares  shall 
be  final  and  conclusive, — and  this  upon  a  question  offset, 
which,  by  the  3d  section,  I  am  prohibited  from  enter- 
taining. These  provisions  of  the  act  would  seem  to  be 
conclusive  against  my  jurisdiction ;  not  because  the  pro- 
ceeding is  by  petition, — for,  as  to  that,  some  sort  of  discre- 
tion is  reserved, — but  because  it  is  an  appeal  upon  matter 
o(  fact,  and  against  the  determination  of  the  judge  in 
the  settlement  of  the  case.  But  it  is  argued,  that  the 
case  in  question  is  an  exception  to  the  genera!  rule;  in- 
asmuch as  it  concerns  the  fiat,  over  which  it  is  contended 
that  the  act  has  reserved  exclusive  jurisdiction  to  the 
great  seal.  It  is  to  be  observed,  that  this  is  not  an 
application  to  exercise  original  jurisdiction,  but  an  ap- 
peal firom  the  decision  of  the  Court  below ;  and  I  find 
no  exception  made,  as  to  the  powers  of  the  Court  of  Re- 
view in  the  2nd  section,  or  as  to  the  restriction  of  appeal 
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1839.       in  the  3d  sectioD,  in  favour  of  questions  respecting  the 

£x  parte  ^^^ '  ^^^*  ^^  ^^^  Contrary^  the  17th  section,  in  a  matter 
Stvbm.  directly  a£^ting  the  fiat,  not  only  assumes  that  the 
Court  of  Review  has  jurisdictioni  but  regulates  the  pro- 
ceedings of  the  Court  in  several  matters,  and  the  mode 
of  appealing  firom  its  decisions.  It  is  true,  that  the  12th 
section  gives  to  the  Lord  Chancellor,  and  those  whom 
he  may  appoint,  the  authority  to  issue  the  fiat  in  the  first 
instance,  and  that  the  18  th  section  gives  him  power  in 
certain  cases  to  issue  a  second  fiat,  and  the  19th  section 
also  authorizes  him  in  certain  cases  to  rescind  or  annul 
the  fiat  These  cases  are,  first,  upon  the  reversal  of  any 
adjudication  in  bankruptcy,  which,  by  the  17th  section, 
it  is  clear  the  Court  of  Review  has  the  power  to  reverse; 
and  so  far  it  is  clear,  that  this  act  of  rescinding  or  annul- 
ling,  though  reserved  to  the  Lord  Chancellor,  must  be 
founded  upon  the  judgment  of  the  Court  of  Review. 
But  this  section  also  authorizes  the  Lord  Chancellor  to 
rescind  or  annul  the  fiat,  for  such  other  cause  as  he 
shall  see  fit ;  and  this  provision,  it  is  contended,  gives 
the  Lord  Chancellor  jurisdiction  in  all  cases  which  con- 
cern the  rescinding  or  annulling  the  fiat.  But  this  sec- 
tion must  be  construed  with  reference  to  the  other 
provisions  of  the  act.  It  is  well  known,  that  petitions 
for  superseding  commissions  constituted  a  large  part  of 
the  business  in  bankruptcy ;  and  it  cannot  be  supposed, 
that  the  act  intended  to  reserve  to  the  Lord  Chancellor 
original  jurisdiction  over  all  such  questions ;  particularly 
when  we  find  that  the  17th  section  contemplates  and  re- 
gulates the  mode  of  proceeding  by  the  Court  of  Review, 
and  of  appealing  to  the  Lord  Chancellor  in  such  matters. 
It  was  probably  thought  inconsistent  with  the  dignity  of 
the  Great  Seal,  that  the  Court  of  Review  should  have  the 
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power  to  annul  a  fiat,  which  bad  issued  under  the  au*  1889. 
thority  of  the  great  seal.  The  act,  therefore,  of  annul-  ^^  ^^^ 
ling  was  reserved  to  the  Lord  Chancellor.  But  it  cannot  Stu«»s. 
be  supposed,  that  it  was  intended  to  withhold  from  the 
Court  of  Review  this  power  as  to  all  the  preliminary 
proceedings,  particularly  when  the  power  of  reversing 
the  adjudication  is  expressly  given  to  them.  I  do  not 
however  feel  it  necessary  to  pursue  the  question  of  ori- 
ginal jurisdiction  further ;  because  I  have  before  me  a 
case  of  appellate  jurisdiction  only ;  as  to  which  I  am  pro- 
hibited from  interfering  with  the  judgment  of  the  Court 
of  Review, — except  in  matters  of  law  and  equity,  or  the 
refusal  or  admission  of  evidence, — or  with  the  determina- 
tion of  the  judge  in  the  settlement  of  the  case;  by  which 
special  case  I  am  directed  to  hear  appeals,  and  in  no 
other  mode  whatsoever,  unless  I  shall  in  any  case  other- 
wise direct;  but  this  discretion,  and  the  direction  which 
I  am  so  authorized  to  give,  relate  only  to  the  manner  of 
bringing  the  case  before  me,  and  cannot  be  used  to  ex- 
tend my  jurisdiction  by  way  of  appeal.  I  think  the 
matter  attempted  to  be  brought  before  me,  namely,  the 
manner  of  settling  the  case,  is  not  that  which  can  be 
matter  of  appeal ;  and  that  I  should  be  departing  from 
the  spirit  and  meaning  of  the  act,  if  I  were  to  dispense 
with  its  direction*,  as  to  proceeding  upon  appeals  upon  a 
special  case  only.  The  decision  in  JEx  parte  Keys,  in  1 
Mont.  &  A.  226  (a),  is  not  inconsistent  with  this  con- 
struction of  the  act ;  because  the  act  gave  to  the  great 
seal  the  power,  if  it  was  fit,  of  hearing  matters  of  appeal 
from  the  Court  of  Review,  otherwise  than  upon  a  special 
case.  If  the  observations  of  Lord  Brougham  in  page 
242  (5)  are  to  be  understood  as  expressing  an  opinion, 

(a)  And  see  3  Deac.  &  C.  263.         (6)  And  see  3  Deac.  &  C.  275. 
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1839.  that  the  jurisdiction  of  the  Great  Seal  is^  in  all  matters 
Ez  parte  rd^ting  to  annulling  the  fiat,  untouched  by  the  provi- 
Stvbbs.       gj^ng  Qf  ^Q  ^^^  ^y^Q  in  Qs^ses  which  have  been  before 

the  Court  of  Review,  and  which  therefore  come  to  the 
Great  Seal  by  way  of  appeal, — I  am  not  prepared  tocon* 
cur  in  that  construction  of  the  act.  I  do  not  find  any 
such  exception  made  in  the  general  proposition  laid 
down  in  JEx  parte  Langston,  1  Mont  &  B.  140  (a).  It 
would  not  be  expecUent  to  attempt  to  lay  down  any  rule, 
as  to  what  circuihstances  otight  to  induce  the  Great  Seal 
to  hear  appeals  from  the  Court  of  Review,  otherwise 
than  by  special  case.  It  is  obvious,  that  if  applications 
for  that  purpose  were  readily  assented  to,  the  mischiefs 
intended  to  be  remedied  by  the  act  would  be  speedily 
restored.  It  by  no  means  follows,  when  such  permission 
is  given,  that  the  express  provisions  of  the  act  that  the 
Great  Seal  shall  hear  appeals  only  upon  matters  of 
law  and  equity,  or  the  refusal  or  admission  of  evidence^ 
are  to  be  considered  as  not  applicable  to  such  a  case. 
But,  without  expressing  any  opinion  as  to  what  might  be 
the  course  to  be  adopted,  if  I  were  to  hear  this  appeal 
otherwise  than  by  special  case,  I  am  of  opinion,  that 
sufficient  ground  is  not  laid  for  my  exercising  the  dis- 
cretion given  to  me  by  the  act ;  and  that  I  have  therefore 
no  jurisdiction  over  what  has  taken  place  in  the  Court 
of  Review,  unless  an  appeal  should  be  brought  before 
me  regularly  upon  a  special  case.  The  petition  must  be 
dismissed  with  costs. 

Petition  dismissed,  with  costs. 

(a)  And  see  1  Deac.  &  C.  324. 


CASES  IN  BANKRUPTCY.  563 

1839. 


Ex  parte  Edwin  Gee. — In  the  matter  of  Thomas 

sawer.  ''-^;^';^ 

May  8,  1839. 

IHIS  petition  came  on  again  for  further  directions  on  A  clerk,  who 
the  report  of  the  Deputy  Registrar.    It  was  a  petition  of  terWrvlce  *"' 
a  clerk  to  be  allowed  six  month's  wages,  under  the  6  TblS^utel^coin- 
Geo.  4.  c.  16.  s.  48.,  and  was  first  heard  on  the  12th  piifd  to  do  so, 

'  twelve  months 

June  last  (a),  when  an  Order  was  made  that  the  Deputy  ^^^^  ^"  **°^* 

*     "^    niptcy,  isnot 

Registrar  should  inquire  at  what  time,  and  in  what  man-  entitled  to  six 

0  months'  wages 

ner,  the  petitioner  quitted  the  service  of  the  bankrupt,  in  full,  under 

mi  11  1  •    •  1-         1  •         1  -  ^*  ®  ^^^*  ^»  ^* 

The  report  stated,  that  the  petitioner  lived  in  the  service  6i,  s.  49. 
of  the  bankrupt  for  more  than  fourteen  years;  that  at 
the  time  he  left,  his  salary  was  2501.  per  annum,  and 
that  it  was  a  rising  salary,  beginning  at  SOL  per  annum ; 
that  the  petitioner  received  notice  to  leave  the  bank- 
rupt's employ  about  the  middle  of  February,  1837,  the 
bankrupt  having  a  son  of  sufficient  age  to  take  his  jour- 
nies ;  that  in  January  previous  the  bankrupt  had  com- 
pounded with  his  creditors  for  7«.  in  the  pound;  that 
the  petitioner  offered  his  services  for  six  months,  if  he 
could  be  of  any  use  to  the  bankrupt,  but  the  bankrupt 
declined  such  offer,  and  the  petitioner  left  in  the  month 
of  February,  1837;  that  the  petitioner  had  never  ex- 
pressed a  wish  to  leave  the  bankrupt's  ^service,  but  left 
it  willingly,  for  the  reasons  stated  by  the  bankrupt ;  that 
the  bankrupt  was  not  able  to  pay  his  salary  when  he  left, 
which  amounted  then  to  250L ;  and  that  the  petitioner, 
before  the  fiat  issued,  applied  to  the  bankrupt  for  payment 
of  this  sum,  which  the  bankrupt  was  still  unable  to  pay. 
The  fiat  issued  in  January,  1838. 


(a)  »See  onti,  p.  341. 
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18S9.  The  petitioner  now  prayed,  that  the  report  might  be 

£z  parta      confirmed ;  that  a  meeting  might  be  advertized  for  the 

^"*        proof  of  the  petitioner's  debt ;  and  that  upon  such  proof 

being  made,  he  might  be  paid  the  sum  of  125/.,  being 

six  months'  salary,  out  of  the  bankrupt's  estate. 

Mr*  K.  Parker,  in  support  of  the  petition,  contended, 
that  the  case  of  Ex  parte  Sanders  (a),  which  was  cited 
on  the  former  hearing,  proved  that  it  was  not  necessary 
that  the  relation  of  master  and  servant  should  exist  at 
the  very  period  of  the  master's  bankruptcy,  in  order  to 
entitle  the  clerk  or  servant  to  six  months'  wages  under 
the  act  of  parliament.  The  petitioner  was  a  commercial 
traveller  for  the  bankrupt ;  but  it  was  decided  in  Ex 
parte  Nealib),  that  a  person  of  this  description,  engaged 
at  an  annual  salary,  was  a  servant,  or  clerk,  within  the 
meaning  of  the  48th  section  of  the  statute. 

■ 
Mr.  Bacon,  for  the  assignees,  said  that  the  bankrupt's 

effects  did  not  realize  more  than  150/.,  and  that  a  divi- 
dend was  declared  of  only  4f\d.  in  the  pound ;  and  that 
it  was  not  till  after  that  circumstance,  that  the  petitioner 
made  this  claim.  The  relation  of  master  and  servant 
clearly  ceased  in  March,  1837.  The  assignees  did  not 
wish  to  oppose  the  application,  but  left  the  matter  to 
the  discretion  of  the  Court. 

M.  K.  Parker,  in  reply. 

Sir  John  Cross. — The  words  of  the  act  are,  "  when 
any  bankrupt  shall  have  been  indebted,  at  the  time  of 

(a)  2  Deac.  40.  (6)  Most  and  M.  194. 
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issuing  the  commission  against  him,  to  any  servant  or  1839. 
clerk  of  such  bankrupt,  in  respect  of  the  wages  or  salary  g,  ^j^ 
of  such  clerk  or  servant,  &c."  Now,  does  riot  this  mean, 
that  the  clerk  or  servant  shall  be  in  the  bankrupt's  ser- 
vice at  the  very  time  of  the  bankruptcy  ?  I  own,  I  feel 
great  doubt  whether  the  enactment  must  not  be  confined 
to  those,  who  are  in  the  actual  employment  of  the  bank- 
rupt. We  cannot  call  this  petitioner  the  clerk  of  the 
bankrupt,  if  he  left  his  service  near  twelve  months  before 
his  bankruptcy.  My  present  impression  is,  that  the 
petitioner  was  not  within  the  act.  But  I  should  wish  a 
little  time  to  consider  the  facts,  and  also  the  case  of  £x 
parte  Sanders,  in  order  that  ^e  may  be  consistent  in  our 
decisions. 

Cur.  ado*  vulL 

The  Court  this   day  delivered  their   judgment  as      Mays. 
follows. 

Sir  John  Cross. — In  this  case  an  Order  of  Dividend 
has  been  regularly  made  of  ifj^d.  in  the  pound,  and  it  is 
a  first  and  final  dividend;  the  clear  produce  of  the  bank- 
rupt's estate  amounting  only  to  150L 

Shortly  after  the  Order  was  made,  and  before  the 
payment  of  the  dividend  to  the  creditors,  a  notice  was 
served  on  the  assignees,  on  the  behalf  of  the  petitioner, 
of  a  claim  of  a  debt  to  the  amount  of  about  250L,  and  of 
an  intention  to  apply  to  this  Court  to  stay  the  dividend, 
and  to  admit  a  proof  of  the  debt.  This  petition  was 
accordingly  presented ;  and  then,  for  the  first  time,  and 
without  any  previous  application  to  the  Commissioners, 
or  the  assignees,  the  petitioner  claimed  to  have  a  moiety 
of  his  debt  paid  in  full,  in  preference  to  all  the  other 
creditors^ — and  that  is  five-sixths  of  the  whole  money 

VOL.  III.  p  P 
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1889.  ordered  to  be  divided, — on  the  ground  that  his  debt  was 
£x  outA  ^'^^  ^  year's  wages,  as  a  clerk  of  the  bankrupt,  by  virtue 
^"'  of  the  48th  section  of  the  General  Act,  which  authorizes 
Commissioners  to  allow  the  servants  and  clerks  of  bank- 
rupts, not  exceeding  six  months'  wages  in  full,  and  to 
admit  a  proof  for  a  dividend  for  the  residue  of  what  may 
remain  due  on  account  of  such  wages. 

On  the  hearing  of  this  case,  it  was  not  disputed  by 
the  counsel  for  the  petitioner,  that  this  provision  of  the 
act  was  confined  to  persons  in  the  service  of  a  bankrupt 
at  the  time  of  his  bankruptcy;  but  it  was  contended,  thai 
the  petitioner  was  then  virtually  in  the  service,  tbouj^ 
not  actually  so,  because  he  had  left  it  unwiUin^y,  and 
Sanders*8  case  (a),  in  2d  Mont.  &  Ayr.  was  cited  as  an 
autfaorily  for  that  construction  of  the  act 

The  Court  thereupon  directed  an  inquiry  before  the 
Deputy  fiegistrar  "  at  what  tinpe  and  under  what  cir- 
cumstances the  petitioner  left  the  service,"  and  ordered 
the  payment  of  the  dividend  in  the  meantiroe  to  be 
atayed.  And  the  Registrar  has  oertifiad,  that  about 
twelve  months  before  Ifae  bankruptcy  the  bankrupt  com- 
pounded with  his  tbw  creditors  fin*  7«.  in  the  pound, 
and  it  was  then  agreed  betwera  him  and  the  petitioner 
that  he  should  quit  the  baoicrupt's  service,  and  that  a 
year's  wages,,  amounting  to  2502.,  should  remain  as  a 
debt,  instead  of  being  included  in  the  composition. 

Accordingly,  the  petitioner  then  quitted  the  service, 
obtained  another  similar  employment^  tlie  bankrupt's 
son  succeeding  to  his  place  as  cl^k,  and  the  trade  was 
carried  on  as  before  for  another  year,  when  this  bank- 
ruptcy iock  place. 

On  the  productioA  of  the  Deputy  Registrar's  certifi- 
cate, and  the  fiirther  hearing  of  counsel,  my  learned 

(a)  2  Mont,  ac  A.  684 ;  2  Deac.  40. 


Gst. 


CASES  IN  BANKRUPTCY.  667 

colleague  having  pronounced  an  opinion  in  which  I  was  1839. 
not  prepared  to  concur,  the  case  stood  over  for  judg-  £^  .^^ 
ment ;  and  my  profound  respect  for  my  learned  colleague 
has  induced  me  to  give  to  it  the  most  attentive  conside- 
ration, but,  I  am  sorry  to  say,  without  being  able  to  bring 
my  mind  to  the  same  conclusion.  It  appears  to  me,  that 
the  only  principle  on  which  the  legislature  has  given  a 
preference  to  the  servants  and  clerks  of  bankrupts  is, 
that  they  are  greater  sufferers  than  any  other  cre- 
ditors, by  the  loss  of  their  employment;  and,  therefore, 
that  this  is  not  a  case  within  the  intention,  nor  within 
the  terms,  of  the  act  And  I  think  Sanders^B  case  is 
wholly  difierent  from  the  present ;  and  it  appears  to  have 
been  misunderstood,  in  consequence  of  its  appearing 
from  the  report  to  have  been  decided  on  the  ground  of 
an  involuntary  quitting  of  the  service.  The  ground  on 
which  that  case  was  decided  was,  that  although  there 
was  an  interval  of  six  months  between  the  quitting  of 
the  service  and  the  fiat,  yet  the  servant  quitted  in  conse- 
quence of  his  master  having  assigned  all  his  estate  and 
efiects,  and  thereupon  ceased  to  carry  on  bis  trade, — 
which  was  an  act  of  bankruptcy — whereby  die  servant 
lost  bis  ^nployment,  as  well  as  his  wages.  But,  even 
had  I  thought  this  petitioner  entitled  to  a  half  year's 
wages  in  fiill,  if  he  had  advanced  his  claim  in  due  time 
before  the  Commissioners,  I  am  by  no  means  prepared 
to  say  that  this  Court  has  original  jurisdiction  to  admit 
it,  and  especially  After  an  order  of  dividend  has  been 
duly  made. 

This  is,  I  believe,  the  first  instance  of  the  kind ;  and 
even  the  practice  of  setting  aside  orders  of  dividend  to 
let  in  further  claims  is  of  very  recent  date.  I  can  find 
no  instance  prior  to  Barday^^  case,  which  came  before 

pp2 
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1839.  the  Vice  Chancellor  about  eight  years  ago,  and  is  re- 
Ex  parte  ported  in  Montagus  Reports ;  and  it  does  not  there 
clearly  appear,  whether  the  disallowance  of  the  claim 
was  owing  to  an  omission  of  the  creditor,  or  to  a  wrong- 
ful rejection  of  it  by  the  Commissioners ;  but  the  claim 
was  made  in  that  case,  and  rejected,  before  the  order  of 
dividend  was  signed. 

In  the  present  case,  the  omission  to  prove  was  stated 
to  be  owing  to  the  illness  of  the  petitioner's  solicitor, 
who  had  prepared  a  sufficient  affidavit  to  prove  the 
whole  claim  as.an  ordinary  debt,  but  omitted  to  do  so  at 
the  proper  time.  The  Chief  Judge  having  heard  the 
petition,  and  the  arguments  of  counsel,  and  also  con- 
curred in  directing  the  inquiry,  I  have  laid  the  certifi- 
cate before  him,  and  he  thinks  that  the  petitioner  is 
only  entitled  to  come  in  pari  passA  with  the  other  cre- 
ditors, and  I  am  of  the  same  opinion. 

Sir  George  Rose. — If  the  order  of  dividend  had  been 
conclusive  against  the  application,  or  if  the  law  had  been, 
that  the  employment  of  the  servant  must  be  subsisting 
at  the  bankruptcy,  it  would  have  been  quite  unnecessary, 
upon  the  former  hearing,  to  have  directed  the  reference 
upon  which  the  matter  now  again  comes  before  us.  But 
it  is  well  settled,  that  an  order  of  dividend  made,  or  even 
acted  upon,  is  not  conclusive  against  a  claim,  in  other 
respects  admissible;  and  JEx  parte  Sanders  is,  I  be- 
lieve, not  the  only  case  in  which  it  has  been  decided, 
that  the  discontinuance  of  the  service  before  the  bank- 
ruptcy, is  not  in  itself  an  objection.  It  is  a  question 
therefore  of  circumstances  going  to  this  point — is  the 
relation  in  which  the  parties  stood  actually  severed,  and 
how  ?  To  this  question,  I  apprehend,  we  must  ipply  the 
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principle  upon  which  the  remedial  enactment  is  founded^  1839. 
which^  as  it  appears  to  me,  is  to  protect  a  class  of  per-  ^.x  parte 
sons  who  cannot,  as  other  creditors  may,  guard  them*  ^^^* 
selves  against  the  insolvency  of  their  debtor, — who 
cannot,  as  others  may,  withhold  credit,  ensure  payment, 
or  exact  security,  upon  the  suspicion  or  alarm  of  insol- 
vency— and  who  by  considerations,  both  towards  their 
debtors  and  themselves,  are  placed  under  restraints, 
which  otlier  creditors  do  not  feel.  If  the  service  has 
been  so  dissolved,  and  the  clerk,  or  servant  so  placed, 
that,  as  if  it  were  an  ordinary  creditor,  you  can  attribute 
it  to  his  own  neglect,  that  an  interval  having  elapsed 
he  remains  unsatisfied, — why  the  legislature  cannot  be 
supposed  as  intending  to  protect  him,  who  has  had  the 
means,  as  any  other  creditor  had,  of  taking  care  of  him- 
self. It  was  upon  this  view,  I  conceive,  that  the  refe- 
rence went ;  and  unless  upon  some  such  view  of  it,  it  is 
difficult  to  know  why  it  went  at  all.  It  now  comes  back 
upon  a  report,  which  in  substance  finds,  that  the  bank- 
rupt, in  January  1837,  became  insolvent,  to  an  extent  that 

# 

compelled  him  to  put  an  end  to  his  business ; — that  he  was 
forced  to  compromise  with  his  creditors  at  a  composition 
of  seven  shillings  in  the  pound; — that,  to  all  intents  and 
purposes,  he  became  and  was  thoroughly  and  completely 
bankrupt  at  that  time;  and  I  doubt  not — although  to 
that  the  attention  of  the  Registrar  has  not  been  directed, 
that  specific  bankruptcy  might  have  been  found — at  all 
events,  the  arrangement  ended,  as  such  arrangements 
generally  do  end,  in  bankruptcy.  Now,  at  this  insol- 
vency so  ending  in  a  fiat,  it  cannot  be  said  that  the 
petitioner  was  discharged  by  his  employer ;  he  did  not 
even  withdraw  himself;  although  unpaid,  he  was  willing 
to  remain :  and  the  only  reason  he  did  not  do  so  waS; 
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1839.  that  the  bankrupt  felt  that  he  would  be  as  incompetent 
J^"^  to  remunerate  his  future  services,  as  his  past.  In  this 
^"-  state  of  thii^Sj  he  remained  from  the  actual  insolvency 
until  the  positive  bankruptcy — unpaid  and  unemployed 
by  his  master.  Ought  he  to  have  enforced  payment — 
ought  he  to  have  sued  him  ?  Could  he  have  done  so  wiA 
the  least  prospect  of  success  ?  Ought  he  now  to  suffer 
for  not  having  done  so?  As  my  learned  colleague,  how- 
ever, applies  a  different  principle  to  tlie  statute,  or 
draws  a  different  conclusion  from  the  circumstances,  we 
will  go  together,  as  far  as  we  can,  in  giving  to  the  peti- 
tioner the  best  order  in  our  power,  viz.  by  letting  in  his 
proof,  and  providing  for  the  costs  of  the  assignees  and 
of  the  inquiry  out  of  the  estate. 

Ordered  accordingly. 


Ex  parte  Thomas  Goldnet. — In  the  matter  of  Thomas 

WutminU^.  GOLDNEY. 

Jan.  20, 1839. 

An  ettate  is     THIS  was  the  petition  of  the  bankrupt,  claiming  an  in- 

convoy  od  to 

tnutee8,vpon  terest  in  certain  freehold  property,  as  not  having  passed 
the  same  tobe  to  his  assignees  under  the  bargain  and  sale.  The  peti- 
uMd'by  G.  G.    ^on  Stated  the  following  facts : — 

for  life,  and 
after  his  death 

by  T,  G.  for  his  life,  with  remainders  over ;  and  it  was  provided,  that  the  person  who  should 
he  entitled  to  the  use  and  occupancy  of  the  maDsion-hoase  should  reside  and  dwell  therein, 
and  use  the  name  and  aims  of  G.,  upon  pain  of  forfeiting  all  benefit  under  the  settlement. 
In  1819  T.  G.  became  bankrupt,  and  shortly  afterwards  obtained  his  oertiAcate.  At  this 
time,  G.  G,,  the  first  tenant  for  life,  was  in  possession  of  the  property,  and  remained  so  till 
his  death  in  1837,  when  T.  G.  entered  on  the  possesston.  Held,  that  T.  G.  had  such  a  life 
interest  in  remainder  in  this  proper^,  as  passed  to  his  assignee  under  his  bankruptcy,  liable 
to  be  defeated  by  the  default  of  T,  6,,  to  comply  with  the  conditions  of  the  settlement ;  and 
that  the  Court  would  give  its  sanction  to  an  agrsement  entered  into  between  the  bankrupt 
and  the  assignees,  by  which  a  reasonable  ailovi^nce  was  to  be  made  to  the  bankrupt,  to  induce 
him  to  serve  the  estate,  by  continuing  to  reside  in  the  mansion-house,  and  fulfiUiag  the  con- 
ditions of  the  settlemeot. 
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The  commission  issued  on  the  29th  April  1819;  and        1^^9* 
on  the  18th  June  following,  the  usual  bargain  and  sale      ^^  ptrte 
was  executed  by  the  Commissioners  to  John  Moiters^      Goldnby. 
the  sole  assignee.    On  the  13th  August  1819^  the  bank- 
rupt obtained  his  certificate. 

By  indentures  of  lease  and  release,  bearing  date 
respectively  the  6th  and  7th  May  1773,  and  made  be- 
tween Gabriel  Goldney^  of  Clifton  Wood,  in  the  county 
of  Gloucester,  of  the  one  part,  and  certtdn  trustees  of  the 
other  part ;  Gabriel  Goldney  granted  and  released  to 
the  trustees  (among  other  property)  a  mansion-house  and 
certain  freehold  lands  at  Clifton  Wood,  in  the  county  of 
Gloucester,  upon  trust  to  permit  and  suffer  the  same  to 
be  occupied  and  used  by  Gabriel  Goldney,  the  eldest 
son  of  Gabriel  Goldney ^  of  Chippenham,  for  and  during 
his  life ;  and  from  and  after  his  death  to  permit  and  suffer 
the  bankrupt,  the  second  son  of  Gabriel  Goldney,  of 
Chippenham,  to  occupy  for  and  during  his  natural  life ; 
and  from  and  after  the  determination  of  that  estate,  upon 
trust  to  permit  other  persons  in  succession  to  occupy  and 
use  the  property  for  their  respective  lives.  And  from 
and  aft;er  the  determination  of  such  special  life  estates 
and  interests,  upon  trust  that  the  trustees  should  convey 
the  property  to  all  and  every  other  the  sons  and  daugh- 
ters of  Gabriel  Goldney,  of  Chippenham,  and  of  the  se- 
veral other  persons  in  &vour  of  whom  the  limitations 
were  made,  and  to  their  respective  heirs  male  and  female 
in  the  course  of  entail,  the  sons  and  daughters  of  GaAriel 
Goldney,  of  Chippenham,  to  be  preferred  before  all  the 
other  persons.  And  upon  further  trust,  that  the  trustees 
should  receive  the  rents  and  profits  of  the  other  freehold 
property  thereby  conveyed  to  them,  and  should  therewith 
keep  in  good  and  substantial  repair  the  mansion-house  at 
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1839.        Clifton  Wood,  with  its  furniture  and  appurtenances,  and 

Ex  part«      ^^^  keep  up  and  replenish  the  garden  and  greenhouse ; 
GoLDNsv.      j^u  J  ^jjgQ  upQ,^  ^J^g^  |.Q  pny  Qyg J  ^ijg  residue  to  the  person 

who  should  from  time  to  time  be  entitled  to  the  use  and 
occupancy  of  the  mansion-house.  And  upon  further  trust, 
that  when  any  person  should,  by  virtue  of  the  limitations 
before  contained,  be  entitled  to  a  settlement  of  the  man- 
sion-house, with  the  appurtenances,  for  an  estate  in  tail 
general,  or  other  estate  of  inheritance,  the  trustees  should 
convey  and  assure  all  the  other  freehold  trust  property 
unto  such  person,  and  for  such  estate,  and  with  such  re- 
mainder over,  as  was  before  limited  of  and  concerning  the 
mansion-house.  By  the  said  indenture  certain  leasehold 
premises,  and  certain  chattels  as  heir  looms,  were  also 
assigned  to  the  trustees,  upon  trust  to  apply  the  rents  and 
profits  of  the  leaseholds  in  the  same  manner  as  the  rents 
and  profits  of  the  freehold  property,  and  to  permit  the 
heir-looms  to  remain  as  heir*looms  annexed  to  the  man«- 
sion-house,  and  be  enjoyed  therewith.  And  it  was  pro- 
vided and  expressly  declared,  that  the  person  who  should 
from  time  to  time  be  entitled  to  the  use  and  occupancy  of 
the  mansion-house  for  life,  should  reside  and  dwell  there- 
in ;  and  that  all  and  every  of  such  persons,  whose  sur- 
names should  not  be  GoldneT/f  when  he  or  she  should 
become  entitled  to  such  use  and  occupancy,  should  use 
the  name  and  arms  of  Goldney,  upon  pain  of  forfeiting 
all  benefit  under  the  settlement. 

At  the  time  when  the  petitioner  became  a  bankrupt, 
Gabriel  Goldney,  the  first  tenant  for  life,  was  in  possession 
and  occupation  of  the  mansion-house  and  other  property 
at  Clifton  Wood,  and  the  receipt  of  the  rents  and  profits 
of  the  other  freehold  and  leasehold  property  comprised 
in  the  indenture  of  settlement;  and  the  bankrupt  was 
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next  entitled  to  the  occupation  of  the  mansion-house  and        ISS9, 
the  other  benefits  of  the  settlement^  upon  the  death  of      ^^  ^^ 
Gabriel  Goldney.  Goldnev. 

The  trustees  were  all  dead,  without  having  executed 
the  power  that  was  reserved  to  them  by  the  settlement, 
of  appointing  new  trustees. 

Gabriel  Goldney ^  the  first  tenant  for  life,  died  on  the 
9th  February  1837,  when  the  petitioner  entered  into  the 
possession  and  occupation  of  the  mansion-house  and  pre- 
mises at  Clifton  Wood,  and  continued  still  in  such  occu- 
pation and  possession. 

Seven  new  trustees  had  been  appointed  under  the  au- 
thority of  thQ  Court  of  Chancery,  to  carry  into  efiect  the 
trusts  of  the  settlement ;  and  the  heir-at-law  of  the  last 
surviving  of  the  deceased  trustees,  and  the  new  trustees, 
had,  since  the  death  of  Gabriel  Goldney^  the  first  tenant 
for  life,  received  the  rents  and  profits  of  the  rest  of  the 
property,  amounting  in  the  whole  to  1S50Z.;  out  of 
which  sum  they  had  paid  ground  rents,  tithes,  and  other 
charges,  to  the  amount  of  400/.,  and  also  the  sum  of  400/. 
to  the  petitioner,  leaving  the  sum  of  400/.  and  upwards 
in  their  hands. 

The  assignee  under  the  bankruptcy  had  given  notice 
to  the  trustees  not  to  pay  to  the  petitioner  the  rents  of 
the  estate  comprised  in  the  settlement,  and  claimed  to  be 
entitled  to  them  during  the  life  of  the  bankrupt ;  but  the 
bankrupt  contended,  that  they  did  not  pass  to  the  assignee 
under  the  bargain  and  sale. 

In  July  1837,  the  assignee  and  the  bankrupt  signed 
certain  articles  of  agreement  in  respect  of  the  mansion- 
house  and  property  comprised  in  the  indenture  of  settle-^ 
ment,  to  the  following  effect : — 

1st.  That  the  assignee  should  receive,for  the  benefit  of 
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1 889.  the  estate,  the  rents  of  the  property  at  Elberton^  paying 
Cx  parte  thereout  all  charges  incident  thereto ;  the  net  produce 
GoujNiY.     y^^^g  estimated  at  800/.  per  annum. 

Sd.  That  the  bankrupt  should  receive  the  rents  of  all  the 
other  property  for  his  own  use,  to  enable  him  to  support 
his  occupation  of  the  mansion-house,  paying  thereout  all 
charges  and  disbursements,  for  which  the  property  at 
Elberton  shall  not  be  specifically  liable ;  this  net  produce 
being  estimated  at  8502.  per  annum,  exclusive  of  the  use 
of  the  mansion-house  and  gardens. 

Sd.  That  the  assignee  should  pay  to  the  bankrupt,  in 
aid  of  his  expenditure,  on  entering  on  the  mansion-house, 
the  net  receipts  of  the  Elberton  property,  accruing  to  the 
25th  March  1838,  retaining  thereout  his  costs  as  assig- 
nee, until  the  future  rents  should  have  enabled  him  to 
liquidate  the  same. 

4th.  That  the  foregoing  arrangement  should  be  provisi- 
onal, until  submitted  to  a  Gazetted  meeting  of  creditors, 
and  subsequently  brought  under  the  consideration  of  the 
Court  of  Review  for  confirmation  or  approval ;  and  that 
the  bankrupt  should  be  at  liberty  to  take  the  opinion  of 
the  Court  on  the  right  of  the  assignee  to  any  portion  of 
the  property  under  the  settlement.  And  if  the  Court 
should  adjudge  the  assignee  to  have  no  right  or  interest 
in  the  property,  then  the  costs  of  both  sides  were  to  be 
paid  out  of  the  rents ;  and  if  the  Court  should  adjudge 
in  favour  of  the  assignee,  and  in  confirmation  of  the  ar- 
rangement, then  the  assignee  should  defi-ay  his  costs  and 
expenses  out  of  the  monies  to  be  received  by  him  firom 
the  rents  as  before  proposed,  and  the  bankrupt  was  to 
defray  his  costs  out  of  the  rents  apportioned  to  his  use. 

5th.  That  all  costs  necessarily  incurred  in  maintain- 
ing and  keeping  possession,  and  on  the  appointment  of 
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new  trustees  to  the  settlement,  or  in  arranging  with  the  l^S9, 
heir  at  law  of  the  surviving  trustee,  in  the  proposed  £,  parte 
receipt  of  rents,  and  all  repairs  and  other  expenditure 
necessarily  performed  in  execution  of  the  trust  of  the 
deed  of  settlement,  and  all  costs  of  the  trustees,  &g.  (so 
far  as  the  bankrupt  or  his  estate  might  be  liable  to  the 
same),  should  be  borne  and  paid  equally  by  the  two  re* 
speetive  parties  out  of  the  rents  of  the  whole  trust  estate, 
and  charged  upon  the  same  rents  accruing  subsequent 
to  the  25th  March  next. 

6th.  The  bankrupt  was  to  enter  into  a  covenant,  when 
thereto  required,  to  continue  to  reside  and  dwell  in 
the  mansion-house  for  his  life,  in  compliance  with  the 
condition  annexed  to  the  enjoyment  of  the  same ;  but 
nothing  was  to  extend  to  prevent  the  full  right  of  the 
bankrupt  to  obtain  the  opinion  of  the  Court  on  the  right 
of  the  assignee,  as  before  mentioned;  nor  was  the  agree- 
ment in  any  manner  to  be  used  to  prejudice  the  full 
enjoyment  of  the  property  by  the  bankrupt,  free  from 
any  claim  of  the  assignee. 

7th.  That  inasmuch  as  the  proportion  of  property 
allotted  to  the  bankrupt  comprised  a  mfansion-house  and 
premises  occupied  by  Mrs.  Ames,  at  the  annual  rent  of 
300/.,  and  her  tenancy  might  soon  determine,  and  a  eon- 
siderable  loss  in  income  be  thereby  sustained,  the  as- 
signee should  allow  to  the  bankrnpt,  from  the  rents  of 
the  Elberton  lands,  one  moiety  of  any  loss  sustained  by 
reason  of  such  premises  becoming  vacant,  and  being  relet 
at  an  inferior  rent. 

Notice  if^as  given  in  the  Oazette  of  a  meeting  of  the 
bankrupt's  creditors  to  be  hoMen  on  the  8th  Atigusf 
1837,  in  order  to  consider  the  terms  of  the  above  ar- 
rangement, and  to  assent  to  or  dissent  from  the  saMe 
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1839.       being  carried  into  effect ;  but  no  creditor  attended  the 
eTJX      meeting. 
GoLONEY.         'pjjg  prayer  ^^s,  that  it  might  be  declared,  that  the 

estate  or  interest  of  the  bankrupt,  in  the  hbreditaments 
and  premises  limited  to  him  by  the  indenture  of  settle- 
ment, did  not  pass  to  the  assignee  under  the  bargain  and 
sale  of  the  bankrupt's  real  estate ;  and  that  the  assignee 
might  be  ordered  to  withdraw  the  notice  so  given  by 
him  to  the  trustees,  not  to  pay  the  rents  of  the  said  pre- 
mises to  the  bankrupt.  And  that  he  might  be  ordered 
not  to  do  any  act,  to  prevent  the  bankrupt  from  receiving 
the  rents  and  profits  of  such  premises. 

Mr.  Stoanston,  and  Mr.  Sethell,  in  support  of  the 
petition.  What  the  bankrupt  claims,  by  virtue  of  the 
deed  of  settlement,  is,  a  right  to  reside  on  one  estate, 
and  the  surplus  rents  of  the  other  estate.  The  interest, 
which  the  bankrupt  took  under  the  deed  of  settlement, 
was  not  an  estate  in  remainder,  but  a  mere  personal 
privilege  to  reside  in  the  mansion-house,  and  occupy  the 
property  at  Clifton  Wood.  The  legal  estate  of  the  pro- 
perty is  in  the  trustees ;  the  bankrupt  had  only  a  right 
to  reside  there,  if  he  chose,  upon  the  conditions  con- 
tained in  the  deed  of  settlement.  He  might  not  exercise 
his  right  of  choice.  It  depended  upon  his  own  inclination. 
What  depends  on  the  exercise  of  the  human  will  is 
more  uncertain  than  a  mere  possibility,  if  metaphysicians 
can  recognize  degrees  of  comparison  in  such  abstrac- 
tions. At  any  rate,  whatever  interest  the  bankrupt  took 
under  the  settlement,  if  interest  it  can  be  called,  was 
wholly  incapable  of  alienation.  In  default  of  the  bank- 
rupt's residence  in  the  mansion-house,  or  omission  to 
comply  with  the  conditions  contained  in  the  deed  of 
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settlement^  he  was  to  be  considered  as  dead^  and  the        1839. 
next  party  in  succession  was  to  have  the  privilege  of      ^^  ^^^ 
residing  there.    Whatever  rights,  therefore,  were  given      Goldney. 
to  the  bankrupt  by  the  deed  of  settlement,  were  deter- 
minable by  non-residence,  or  non-compliance  with  any 
of  the  conditions  therein  contained.     At  the  date  of  the 
bankruptcy,   Gabriel  GoUney  was  in  possession  and 
occupation  of  the  property;  and  the  question  is,  whether 
any  thing  passed  to  the  assignees.     The  bankrupt's 
right  to  reside  on  the  property  did  not  accrue  till  the 
death  of  Gabriel  GoMney,  which  did  not  take  place 
before  the  9th  February  1837,  eighteen  years  after  the 
bankrupt  obtained  his  certificate.    Nothing,  therefore, 
could  have  passed  to  the  assignees  by  the  assignment, 
for  the  bankrupt  had  then  only  a  right  to  a  contingent 
personal  privilege.    The  bankrupt  is  now  in  possession 
of  the  property.     Is  he  to  surrender  up  that  right  to  the 
assignees,  and  by  default  of  residence  let  in  the  party 
next  in  succession,  without  the  slightest  benefit  to  his 
creditors?    The  settler,  Mr.  Goldney,  by  his  arrange- 
ments for  the  condition  and  permanency  of  the  mansion- 
house  and  domain,  as  a  family  establishment, — seems  to 
have  had  greater  regard  for  the  estate,  than  for  the 
individuals  intended  to  occupy  it    What,  then,  could 
the  assignees  take  under  the  bankruptcy  ?    Not  the  right 
of  residence,  unless  by  impersonation  of  the  bankrupt, 
were  such  a  thing  possible.    The  right  to  reside  de- 
pended on  occupation;  and  the   right  to  receive  the 
rents  depended  on  the  actual  residence  of  the  bankrupt ; 
the  right  to  receive  the  rents  being  only  subsidiary  to 
the  right  of  occupation.    The  only  mode  of  giving  the 
assignees  any  benefit  would  be,  by  supposing  it  possible 
for  them  to  compel  the  bankrupt  to  reside  on  the  pro- 
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1839.  perty,  and,  by  virtue  of  such  residence,  to  take  them- 
Ex  parte  ^Ives  the  surplus  rents  of  the  estate.  But  could  this 
GoLDNSY.  Court,  or  any  Court  of  Equity,  compel  the  bankrupt 
to  dwell  in  a  particular  place  every  day  of  his  life,  in 
order  that  his  assignees  might  receive  the  rents  and 
profits  of  this  estate?  Such  an  interest  as  that  cbiimed 
by  the  assignees  cannot  be  protected  by  covenant;  it  can 
only  be  by  mandatory  injunction.  But  there  was  never 
such  an  order  known  in  the  bankrupt  law.  The  present 
case  is  very  difierent  from  that,  where  a  testator  directs, 
that  the  rents  of  an  estate  are  to  be  paid  to  a  particular 
individual,  to  the  intent  that  the  same  should  not  be 
grantable  or  assignable,  by  way  of  anticipation ;  as  was 
the  case  in  Brandon  ▼•  Robiman  (a).  It  is  more  like 
the  case  of  CarUtan  v.  Leighion  (&),  and  must  be  de- 
cided on  the  same  principle.  It  was  there  held,  that 
the  mere  e^q^ectancy  of  an  heir  presumptive  or  iqf^parent 
was  not  such  an  interest  or  a  possibility,  as  was  capable 
of  being  made  the  subject  of  assignment  or  contract; 
and  that  no  interest  could  therefore  pass,  under  the  bar- 
gain and  sale  of  the  Commissioners,  to  the  assignees  of 
such  heir  presumptive  or  apparent,  in  case  of  his  bank- 
ruptcy. There  was  hare  no  estate  in  remainder,  or 
equitable  estate,  limited  by  the  deed  of  settlement, — 
nothing  but  a  right  of  occupancy,  a  mere  personal  pri- 
vilege, which  was  incapable  of  calculation.  Unless, 
therefore,  there  is  some  interest  actually  passing  to  die 
assignees,  the  Court  cannot  interfere  with  the  personal 
rights  (^  the  bankrupt  This  is  not  an  interest  passing 
to  the  assignees  by  the  operation  of  the  bankrupt  law, 
being  not  such  an  interest  as  the  bankrupt  could  depart 
withal.    The  bankrupt,  and  the  party  who  preceded  or 

(a)  1  Rose,  197 ;  B.  C.  16  Ves.  429.  (h)  3  Men?.  App.  667. 
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might  follow  him^  were  mere  tenants  of  the  trustees^       1839. 
under  an  especial  provision  of  complying  with  the  con«      ^  ^^ 
didons  of  the  settlement.    The  assignee  cannot  comply      GoLovxr. 
with  these  conditions,  and  therefore  he  cannot  claim  to 
occupy  the  property,  or  derive  the  consequential  benefit 
accruing  from  such  occupation.    If  it  b  contended,  that 
the  assignee  can  require  the  bankrupt  to  occupy  in  the 
assignee's  behalf,  it  may  be  asked,  has  the  assignee  a 
right  to  put  the  bankrupt  there  per  force,  and  to  keep 
hm  there,  in  order  that  the  assignee  may  obtain  some 
benefit  ?    Clearly  not.    It  is  nothing  but  a  mere  per- 
sonal privilege  given  to  the  bankrupt,  as  if  he  was  re- 
quired to  wear  a  particular  order,  or  to  bear  particular 
insignia. 

Mr.  Girdlestane,  and  Mr,  Bigg,  contra.  The  question 
IS,  whether  the  bankrupt  can  claim  the  beneficial  occu- 
paijpa  of  this  property  as  against  his  assignees ;  and  if 
xiot,  then,  whether  the  agreement  entered  into  between 
the  bankrupt  and  his  assignee,  as  set  forth  in  the  peti- 
tion, is  such  an  agreement  as  this  Court  em  sanction. 
A  di^ent  rule  of  construction  may  be  i^jdicable  to  the 
rif^t  to  occupy  the  house  and  garden,  firom  that  which 
may  apply  to  the  right  to  receive  the  rents  of  the  rest  of 
the  property  contained  in  the  deed  of  settiement  The 
limitations  in  the  deed  axe  to  **  occupy  and  enjoy '^  the 
pr<^rty,  not  merely  to  **  occuj^  and  use,"  as  stated  in 
the  petition.  Now  the  word  *'  ^oy*^  is  of  a  larger  sig- 
nification than  whi^  is  comprehended  under  the  word 
''  use.'*  The  rest  of  jthe  property,  subject  to  the  trusts 
of  the  settlement,  is  d^s(»ribed  to  be  "  other  than  the 
house  and  garden,"  the  rents  oE  which  are  lioiited  to  be 
paid  over  to  such  person  as  should,  from  time  to  time. 
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1839.  be  entitled  to  the  use  and  occupancy  of  the  bouse  and 
^^  garden.  Now,  although  the  right  to  occupy  the  house 
GoLDNSY.  i^nj  garden  is  a  personal  right,  it  does  not  follow,  that 
the  right  to  receive  the  rents  is  a  mere  personal  right. 
As  long  as  the  bankrupt  exercises  his  right  of  residing 
in  the  mansion-house,  he  is  entitled  to  receive  the  rents; 
but  how  does  it  follow,  that  the  right  to  receive  the  rents 
is  personal  too?  The  party  next  in  remainder  might 
enter  for  breach  of  the  condition,  in  not  residing ;  but 
so  long  as  the  bankrupt  entitles  himself  to  receive  the 
rents  of  the  property  by  residing,  so  long  are  the  rents 
claimable  by  the  assignee  under  his  bankruptcy.  If  the 
party,  who  for  the  time  being  should  be  entitled  to  the 
use  and  occupancy  of  the  mansion-house,  should  neglect 
or  refuse  to  reside  and  dwell  therein,  then  it  was  de- 
clared by  the  settlement  that  the  property  was  to  go 
over.  Would  bankruptcy  be  a  neglect  or  refusal  to 
comply  with  this  condition?  It  is  submitted,  that  it 
would  not;  for  the  Courts  always  lean  against  for- 
feitures of  this  description.  Thus,  in  Lear  v.  Leg-- 
gett  (a), — where  stock  was  bequeathed  in  trust  to  A.  for 
life,  and  afler  his  death  for  his  children,  with  a  proviso 
for  forfeiture  of  his  life  estate  in  case  of  alienation,  dis- 
position by  sale,  mortgage,  or  in  any  other  manner,  or 
in  case  he  should  charge  or  incumber  the  same  by  the 
like  means,  and  that  it  should  then  go  over  to  the  par- 
ties next  entitled, — ^it  was  held,  that,  oiv  his  becoming 
bankrupt,  A.^s  life  interest  passed  to  his  assignees. 
There  is  a  distinction  between  a  voluntary,  and  an  in- 
voluntary, act,  in  the  construction  of  forfeiture.  If  an 
estate  was  limited  to  a  party,  on  condition  that  he  should 
reside  so  many  months  of  the  year  in  a  particular  house, 

(a)  1  Russ.  &  M.  690. 
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and  he  was  incapacitated  by  illness^  or  detention  in  a        1839. 
foreign  prison,  the  condition  would  not  be  broken.    We       ^^^^^ 

£z  parte 

contend,  in  the  present  case,  that  the  bankrupt  has  a  Goldney. 
life  interest  in  the  property,  which  passed  to  his  as- 
signee ;  and  that  the  party  who  made  the  settlement  has 
not  used  terms  strong  enough  to  cause  the  property  to 
go  over  to  the  remainder-man,  in  case  of  the  bankruptcy 
of  any  occupant.  The  founder  of  the  trusts  has  not 
framed  the  deed  properly,  to  carry  his  intention  into 
effect,  so  as  to  prevent  the  operation  of  the  bankrupt 
law*  In  Brandon  v.  Robinson  (a),  which  has  been 
already  referred  to.  Lord  Eldon  says,  "There  is  no 
doubt  that  property  may  be  given  to  a  man,  until  he 
shall  become  bankrupt.  It  is  equally  clear,  generally 
speaking,  that  if  property  is  given  to  a  man  for  his  life, 
the  donor  cannot  take  away  the  incidents  to  a  life  estate; 
and,  as  I  have  observed,  a  disposition  to  a  man,  until  he 
shall  become  bankrupt,  and  after  his  bankruptcy  over, 
is  quite  different  from  an  attempt  to  give  it  to  him  for 
his  life,  with  a  proviso  that  he  shall  not  sell  or  alien  it." 
In  conformity  with  the  principle  here  laid  down,  where 
an  annuity  was  given  by  a  testator  to  A.  for  his  personal 
support,  and  it  was  declared  that  it  was  not  to  be  liable 
to  his  debts,  but  was  to  be  paid  from  time  to  time  into 
his  proper  hands,  and  not  to  any  other  person,  and  his 
receipt  only  was  to  be  a  sufficient  discharge, — it  was  de* 
termined,  notwithstanding  this  limitation,  that,  on  the 
bankruptcy  of  A,y  the  annuity  passed  to  his  assignees ; 
Graves  v.  Dolphin  (J).  The  Vice-Chancellor  observed 
in  that  case,  that  "  the  testator  might,  if  he  had  thought 
fit,  have  made  the  annuity  determinable  by  the  bank- 
ruptcy of  his  son ;  but  the  policy  of  the  law  does  not 

(a)  18  Ves.  433.  (6)  1  Simons,  66. 
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1839.        permit  property  to  be  so  limitedi  that  it  shall  continue 
Ex  parte      ^"  ^^^  enjoyment  of  the  bankrupt,  notwithstanding  his 
GoLDNET.      bankruptcy."    The  same  principle  was  also  acted  upon 
by  Sir  William  Grant  in  Holyland  v.  De  Mendez  (a)« 
And  in  the  more  recent  case  of  Chreen  v.  Spicer(b), 
where  trustees  under  a  will  had  a  discretion,  as  to  the 
manner  of  the  application  of  the  trust  fund  for  the  bene* 
fit  of  a  particular  person,  but  no  power  to  apply  it  other- 
wise than  for  the  benefit  of  that  cestui  que  trust  during 
his  life ;  it  was  held,  that  his  interest  passed  to  his  as- 
signees under  the  Insolvent  Act,  notwithstanding  a  pro- 
viso in  the  will,  "  that  he  should  not  have  power  to  sell, 
mortgage,  or  anticipate  the  income  of  the  fund  ;*'  the 
Master  of  the  Rolls  observing,  that  the  cestui  que  trust 
took  a  vested  life  estate,  of  which  the  trustees  could  not 
deprive  him  by  any  exercise  of  their  discretion.    We  do 
not  dispute,  in  the  present  case,  that  in  the  event  of  the 
bankrupt's  default  to  comply  with  the  conditions  of  the 
settiement,  the  right  may  go  to  the  renudnder-man ;  but 
what  we  contend  for  is  this,  that  the  bankrupt  has  not  a 
right  to  occupy  and  enjoy,  as  against  his  assignees. 
We  say,  that  he  has  no  such  right  as  to  the  mansion- 
house,  but  still  less  as  to  the  rest  of  the  property.    Our 
argument  goes  to  this  extent,  that  the  bankrupt  took  a 
life  estate  in  remainder  under  the  deed  of  settiement, 
which,  on  his  bankruptcy,  became  vested  in  his  assignee 
under  the  bargain  and  sale;  for  it  is  clear,  fi*om  the 
cases  cited,  that  he  cannot  have  the  beneficial  occupa- 
tion of  it  against  his  assignee.    If  the  Court  were  to  de- 
termine the  contrary  in  tiiis  case,  it  would  permit  any 
private  individual  to  defeat  the  whole  policy  of  the 
bankrupt  law. 

(a)  3  Meriv.  184.  (6)  1  Russ.  &  M.  395. 
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Mr.  Swanston^  in  reply.  The  only  question  is,  had  1899. 
the  bankrupt,  at  the  time  of  the  bargain  and  sale,  such  ^^  ^^ 
an  interest  as  passed  to  his  assignee.  Now,  what  was  Goi-DNEy. 
the  nature  of  that  interest  ?  A  right  to  reside  in  the 
mansion-house,  and  to  receive  certain  rents  as  long  as 
he  resided  there  ?  Had  the  assignee  a  right  to  reside 
there,  or,  could  he  compel  the  bankrupt  to  do  so? 
Whatever  interest  was  in  the  bankrupt  was  an  equi- 
table interest;  the  legal  interest  being  in  the  trustees 
under  the  settlement.  The  bankrupt  had  nothing  but 
a  personal  privilege,  and  if  it  did  not  pass  to  the  as- 
signee by  the  bargain  and  sale,  it  never  could  pass. 
The  cases  cited  by  the  other  side  merely  show,  that 
ownership  carries  with  it  the  incidents  of  ownership.  If 
any  thing  passed  to  the  assignee,  it  was  a  mere  possi- 
bility. But  any  attempt  to  pass  the  right  to  the  assignee 
would  destroy  it,  and  the  remainder-man  would  have  a 
right  to  enter ;  Doe  v.  Hawke(fl), 

Sir  John  Cross. — This  case  appears  to  me  to  be  al- 
most too  clear  for  argument.  A  grantor,  in  the  year 
1815,  settles  two  estates  on  certain  persons,  to  take  in 
succession,  on  condition  that  the  party  for  the  time  be- 
ing entitled  to  the  property,  should  reside  on  the  mansion- 
house,  and  bear  the  name  and  arms  of  Goldney.  Now, 
the  bankrupt  being  one  of  the  persons  specified  in  the 
deed  of  settlement,  it  appears  to  me,  that  he  had  imme- 
diately a  vested  right  in  remainder  to  this  property,  and 
had  such  vested  right  at  the  time  of  his  bankruptcy ; 
which  right  therefore  passed  to  his  assignee  by  the 
terms  of  the  bargain  and  sale ;  both  estates  depending  on 
the  same  conditions.    It  has  been  contended,  that  the 

(a)  2  East,  481. 
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1899.  condition  in  the  settlement  defeats  the  title  of  the  assig- 
^r^^  nee  to  the  whole  of  this  property;  as  he  cannot  perform 
OoLONST.  it  himself^  nor  compel  the  bankrupt  to  perform  it.  The 
question  is^  then,  does  the  estate  go  to  the  assignee, 
notwithstanding  the  condition  ?  Now,  the  bankrupt  was 
the  entire  owner  of  the  estate  for  life  in  remunder; 
though,  under  conditions  personal  and  peculiar,  he  might 
forfeit  it ;  but,  as  no  such  forfeiture  had  taken  place  at 
the  time  of  his  bankruptcy,  I  am  of  opinion  that  the 
whole  of  his  life  interest  in  the  property  passed  to  his 
assignee.  The  grantor  has  not  provided  any  limitation 
in  the  deed,  to  prevent  the  operation  of  the  bankrupt  law ; 
it  does  not,  in  &ct,  seem  to  have  been  in  his  contempla- 
tion, that  any  possessor  of  the  estate  would  ever  become 
a  bankrupt.  Such  an  event  was  not  foreseen  by  him ; 
and  as  he  has  not  provided  against  it,  the  assigqee  is 
entitled  to  the  whole  beneficial  interest  of  the  bankrupt. 

Sir  George  Rose. — As  the  parties  have  both  submit- 
ted to  the  jurisdiction  of  this  Court,  I  feel  no  difficulty 
in  making  the  order^  which  the  Court  is  about  to  pro- 
nounce in  this  case.  By  the  efiect  of  the  bargain  and 
sale,  the  right  to  this  property  passed  to  the  assignee. 
I  take  it  as  an  undeniable  proposition,  that  where  the 
title  of  a  party  to  an  estate  depends  upon  his  neglect  or 
refusal  to  do  a  particular  act,  which  his  bankruptcy  pre- 
vents him  firom  doing,  the  estate  passes  to  his  assignees 
by  operation  of  law,  and  the  remainder-man  cannot  avail 
himself  of  a  forfeiture.  Characterize  the  estate  as  you 
will,  if  it  is  an  equitable  estate  and  vested  in  the  bank- 
rupt for  one  minute  at  the  time  of  his'  bankruptcy,  it 
passes  to  his  assignees.  In  the  present  case,  however, 
as  the  bankrupt  is  not  prevented  by  his  bankruptcy  firom 
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fulfilling  the  conditions  of  the  settlement^  the  assignee  ISS9. 
will  take  the  property,  dependent  on  the  will  and  caprice  jjx  parte 
of  the  bankrupt,  as  to  his  compliance  with  these  condi- 
tions ;  and  that,  as  I  understand,  is  all  that  the  assignee 
asks.  The  assignee  cannot  prevent  the  bankrupt  from 
giving  a  title,  by  his  own  default,  to  the  remainder-man ; 
but  the  assignee  has  a  right  to  prevent  the  bankrupt 
from  holding  the  estate  for  his  own  benefit.  With  re- 
spect to  the  agreement  that  has  been  entered  into  be- 
tween the  assignee  and  the  bankrupt,  as  to  the  occupation 
of  this  property  and  the  receipt  of  the  rents,  it  might 
have  been  a  question  for  the  Commissioner  to  examine 
into  that  agreement,  for  the  purpose  of  ascertaining  how 
&i  the  same  was  beneficial  to  the  estate ;  but,  as  the  as- 
signee has  endeavoured  to  take  the  opinion  of  the  credi- 
tors on  the  subject,  there  is  no  impropriety  in  the  Court 
interfering  to  afibrd  their  sanction  to  such  agreement. 
A  reasonable  allowance  was  requisite  to  be  made  by  the 
assignee  to  the  bankrupt,  in  order  to  induce  the  bank- 
rupt to  serve  the  estate,  by  continuing  to  reside  in  the 
mansion-house,  and  fiilfilling  the  conditions  imposed 
under  the  deed  of  settlement.  It  appears  to  me,  that 
the  justice  of  the  case  will  be  satisfied,  if  we  declare  that 
the  property  passed  to  the  assignee  by  the  bargain  and 
sale,  and  that  the  agreement  entered  into  shall  have  the 
sanction  of  the  Court. 

Sir  John  Cross. — I  wish  to  add  one  word,  as  to  the 
jurisdiction  of  the  Court  in  this  case.  I  perfectly  agree, 
that  we  have  no  jurisdiction  over  the  trustees,  or  the  re- 
mainder-man. All  that  we  now  do  is  merely  between 
the  bankrupt  and  the  assignee. 
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1839. 


Ex  parte 

GOLDNXY* 


The  Order  was,  that  the  estate  or  interest  of  the 
bankrupt^  of  and  in  the  whole  of  the  hereditaments 
and  premises  comprised  in  the  indenture  of  set- 
tlement, passed  to  his  assignee,  under  or  by  vir- 
tue of  the  indenture  of  bargain  and  sale;  that 
the  bankrupt,  and  the  assignee,  should  be  at 
liberty  to  carry  into  effect  the  agreement  or  ar- 
rangement entered  into  between  them,  as  men- 
tioned in  the  petition ;  and  that  the  costs  of  the 
said  parties  respectively  be  paid  and  provided  for 
in  the  manner  thereby  directed. 


SerjtanU*  Inn 

HaU,  March  7, 

1839. 

The  Court  re- 
fused to  allow  a 
fiat  to  be  direct- 
ed to  the  place, 
where  the  baok- 
nipt  had  for- 
merly resided 
and  traded  for 
three  years  up 
to  16th  June 
1837,  and  where 
he  had  become 
largely  indebted 
to  persons  also 
residing  there, 
notwithstanding 
he  had  since 
that  period  had 
no  permanent 
place  of  abode, 
but  had  resided 
only  for  a  few 
months  together 
in  five  dimrent 
and  distinct 
iMulsof  the 
Kingdom. 


In  the  matter  of  John  Hewitt. 

Mr.  F.  BAYLEY  wppMed,  on  behalf  of  the  petition- 
ing creditors  in  this  case,  that  the  fiat  might  be  directed 
to  Commissioners  at  East  Retford,  instead  of  to  Commis- 
sioners at  Liverpool,  on  the  following  grounds,  which 
were  stated  on  affidavit, — namely,  that  the  bankrupt  had 
carried  on  business  at  East  Retford  in  partnership  with 
one  B.  L.  Hewitt,  from  1834  to  the  1 6th  June  1837, 
and  had  not  since  had  any  permanent  residence,  but  tra- 
velled about  the  country,  occasionally  staying  a  few 
months  in  different  places,  where  he  resided  in  lodgings, 
without  any  house  of  his  own ;  that  the  bankrupt  was 
indebted  very  largely  to  creditors  residing  at  or  about 
East  Retford,  and  was  not  indebted  in  any  considerable 
amount  to  creditors  in  other  places ;  and  that  it  would  be 
for  the  benefit  of  the  general  body  of  the  creditors,  that  the 
fiat  should  be  executed  at  East  Retford,  which  had  been 
not  only  the  place  of  the  bankrupt's  last  permanent  resi- 
dence, but  was  also  the  residence  of  his  late  partner  in 
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business.  The  bankrupt  was  described  in  the  docket  1839. 
papers,  as  "  late  of  East  Retford  in  the  county  of  Not-  i^  ,^ 
tingham,  afterwards  of  Orpington  in  the  county  of  Kent^ 
afterwards  of  Mecklenburgh  Square,  London,  aft;erwards 
of  Kensington  in  the  county  of  Middlesex,  afterwards  of 
Kenegie  in  the  county  of  Cornwall,  and  now  of  Liver- 
pool in  the  county  of  Lancaster."  From  this  descrip- 
tion, it  was  submitted  that  it  plainly  appeared,  that  if 
the  bankrupt  had  carried  on  trade  any  where  since  he 
left  East  Retford,  he  could  not  have  done  so  to  any  ex- 
tent; whereas  at  East  Retford  he  had  traded  and  re- 
sided for  several  years,  and  had  incurred  debts  to  a  large 
amount,  of  which  two  alone  amounted  to  the  respective 
sums  of3121Z.  and  800/. 

The  Court  saidy  that  they  did  not  think  there  was 
sufficient  ground  for  departing  from  the  usual  practice. 

Motion  refused. 


Ex  parte  Nainby. — In  the  matter  of  Nainby.  SetjMnu*  Inn 

Hall,  March  13, 

XHIS  was  the  petition  of  the  bankrupt,  praying  that  *  xh  ba  k    t 
certain  acnreement  which  he  had  entered  into  with  his  »'»<*  ^»  surety, 

^  ^  entered  into  an 

assignees  might  be  carried  into  effect,  and  that  the  assig-  agreement  with 

°  the  assignees 

nees  might  be  restrained  from  proceeding  with  the  sale  to  pay  all  the 

creditors  20*.  in 

of  certain  property  of  the  bankrupt.     The  agreement  the  ])oand,  in 
was  dated  the  ^th  March  1838,  by  which  the  bankrupt,  which  they 

afirrfifid  that  the 

and  one  Maria  Williamson,  as  his  surety,  engaged  to  pay  fi|t  should  be 

annulled.  In 
pursuance  of  this  agreement,  IDs.  in  the  pound  was  paid,  and  the  assignees  had  a  fund  suffici- 
ent to  pay  the  remainder ;  but  were,  nevertlieless,  proceeding  to  sell  certain  property  of  the 
bankrupt  On  a  petition  by  the  bankrupt  to  restrain  them  from  so  doing,  the  Court  declined 
to  make  any  order  ',  as  the  requisitions  of  the  composition  contract  clause  had  not  been  com- 
plied with. 
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1839.  all  his  creditors  208,  in  the  pounds  with  interest  on  their 
£x  parte  respective  debts ;  in  consideration  of  which  the  assignees 
Naxkby.  agreed,  on  the  part  of  themselves  and  the  creditors,  that 
the  fiat  should  be  annulled ;  but  it  was  provided,  that  if 
default  should  be  made  in  the  performance  of  the  agree- 
ment by  the  bankrupt,  or  his  surety,  then  the  fiat  should 
be  proceeded  with ;  and  the  assignees  agreed  to  release 
the  property  of  the  bankrupt  firom  all  claims  under  the 
fiat,  in  case  the  20s,  in  the  pound  and  interest  should  be 
paid  by  the  bankrupt,  or  his  surety.  It  appeared,  that  in 
pursuance  of  this  agreement,  the  sum  of  800/.  had  been 
paid  to  the  official  assignee  by  Maria  Williamson^  the 
surety;  that  a  dividend  of  10^.  in  the  pound  had  been 
already  declared;  and  that  the  official  assignee  had 
sufficient  in  his  hands  to  make  up  208.  in  the  pound  to 
all  the  creditors  who  had  proved  under  the  fiat,  together 
with  interest,  and  costs ;  notwithstanding  which  the  as- 
signees were  proceeding  to  sell  a  rectory  and  tithes  be- 
longing to  the  bankrupt;  which  this  petition  was  intended 
to  prevent. 

Mr.  Swanston,  and  Mr.  Rogers,  in  support  of  the  peti- 
tion. The  Court  will  not  sanction  the  gross  injustice  of 
the  assignees,  in  departing  from  this  agreement;  as  there 
has  been  no  default  whatever,  on  the  part  of  the  bankrupt, 
or  his  surety.  [Sir  George  Rose.  It  is  very  doubtful, 
whether  the  agreement  is  not  void ;  as  it  is  a  private 
agreement  between  these  parties  to  suspend  the  working 
of  the  fiat.]  The  composition  contract  clause,  in  the 
6  Geo  A.  c.  16.  s.  13S.,  provides,  that  if  the  bankrupt,  or 
his  friends,  shall  make  an  ofier  of  composition,  or  security 
for  such  composition,  which  nine-tenths  in  number  of  his 
creditors  shall  agree  to  accept,  the  Lord  Chancellor  may 
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supersede  the  commission.    In  the  present  case,  there  is  1839. 

something  more  than  a  composition ;  for  the  agreement  ^  ^^ 

is  to  pay  all  the  creditors  their  debts  in  full ;  and  the  Naihby. 
validity  of  such  an  agreement  can  hardly  be  disputed. 

Mr.  Anderdonf  and  Mr.  Beihell,  appeared  for  the  as- 
signees. 

Sir  John  Cross. — It  is  not  necessary  to  give  any 
opinion  on  the  validity  of  the  agreement,  or  the  conduct 
of  the  assignees ;  as  it  appears  to  me  that  the  application 
of  the  petitioner  is  premature.  He  says,  that  there  is 
enough  to  pay  all  the  creditors  who  have  proved  SOs,  in 
the  pound  on  the  amount  of  their  debts;  but,  as  it  appears 
that  there  is  a  meeting  of  the  Commissioners  to-morrow, 
to  declare  a  dividend,  when  other  creditors  may  come  in 
and  prove  their  debts  under  the  fiat,  it  is  not  so  clear, 
that  there  is  enough  to  pay  all  the  creditors  who  may 
prove  the  amount  of  SOs.  in  the  pound. 

Sir  George  Rose. — The  argument  in  support  of  the 
petition  is,  that  the  assignees  can,  of  their  own  authority^ 
enter  into  an  agreement  to  suspend  the  proceedings  un- 
der the  fiat,  on  an  ofier  of  the  bankrupt  and  his  friends, 
without  complying  with  the  requisitions  of  the  act  of 
parliament.  Now,  before  any  agreement  of  this  sort  can 
be  considered  as  binding,  there  are  several  preliminaries 
required  by  the  composition  contract  clause.  In  the 
first  place,  the  bankrupt  must  have  passed  his  last  exami- 
nation. 2,  The  proposal  must  be  made  at  a  meeting  of 
creditors,  of  which  twenty-one  days'  notice  is  to  be  given 
in  the  Gazette.  3,  Nine-tenths  in  number,  and  value,  of 
the  creditors  present,  must  agree  to  accept  the  proposal ; 
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1 839.        and  4,  There  must  be  another  meeting  to  decide  upon  the 


l^x  parte 


proposal,  of  which  the  like  notice  must  be  given,  and  at 
M  AiNBY.  which  the  like  proportion  of  creditors  are  required  to  con- 
sent. As  none  of  these  requisites  have  been  complied 
with  by  the  bankrupt,  he  cannot  call  on  the  Court  to  en- 
force any  agreement  which  he  may  have  entered  into 
with  the  assignees  for  superseding  the  fiat 

No  Order.      Costs  of  both  parties  out  of  the 
estate. 


^Hail,  ''*"  ^^  P*'*®  Reuben  Terrewest.— In  the  matter  of  John 

^"27^  \%i^  *  POYNTER. 

The  petitioner  rr% 

lent  the  bank-  1  HIS  was  the  petition  of  a  creditor,  praying  that  cer- 
hift  promiflsoiy  tain  proceeds  might  be  paid  to  him  from  the  sale  of  an 
?ree  ^Dtbi  estate,  in  reduction  of  his  debt,  and  that  he  might  prove 
newabfe  fordie  ^^^  ^^^  residue,  under  the  following  circumstances : — 
^l^o^fSt  ^^  ^^y  ^^***  ^^^  bankrupt,  having  occasion  for  a  loan 
w^Sto  «-  ^^  1600i,,  applied  to  the  petitioner,  who  was  a  solicitor, 
ceed  the  period  to  procure  the  same  for  him,  on  the  mortgage  of  some 
months  in  the     property,  which  the  bankrupt  was  entitled  to  in  right  of 

whole;  the  , 

bankrupt  under  his  wife,  and  which  he  intended  shortly  to  sell.  Some 
per  cent,  inte-  difficulty  arising  as  to  the  bankrupt's  title,  the  petitioner 
^u  foM^lr'  offered  to  advance  the  money  himself  to  the  bankrupt, 
wurenewed^  ^  ^^  ^^^  security  of  the  bankrupt's  promissory  note,  payable 
ccmiveTy  ^  and  ^^ree  months  after  date^  and  renewable,  from  time  to  time, 
the^sararwuc  *^'  at  the  option  of  the  bankrupt,  for  a  period  not  exceeding 

was  deducted  for 
interest  and  in- 
surance.   Held,  that  this  transaction  was  not  protected  by  the  3  &  4  WilL  4.  c.  98.  s.  7., 
which  allows  any  interest  to  be  taken  on  a  bill  or  note  not  having  more  than  three  months  to 
nin ;  and  was,  consequently,  usurious,  and  the  note  incapable  of  proof. 
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eighteen  months,  upon  the  bankrupt  agreeing  verbally  to  1839. 
pay  interest  at  the  rate  of  7}  per  cent,  per  annum,  and  ^^"^^ 
3/.  per  cent,  more  for  insuring  the  bankrupt's  life,  until  Terbewest. 
the  estate  should  be  sold.  These  terms  were  agreed  to 
by  the  bankrupt;  who  accordingly,  on  the  9th  July 
1834,  gave  to  the  petitioner  a  promissory  note  for  the 
1600Z.,  payable  three  months  after  date,  returning  42/., 
the  amount  of  the  interest  and  insurance,  for  three  months, 
at  10}  per  cent,  to  the  petitioner.  The  object  of  limiting 
the  time  for  payment  of  the  note  to  three  months,  and 
agreeing  to  renew  it  for  a  similar  period,  was,  in  order  to 
bring  the  case  within  the  provisions  of  the  3  &  4  Will  4. 
c.  98.  8. 7.,  which  exempt  bills  or  notes,  not  having  more 
than  three  months  to  run,  from  being  subject  to  the  usury 
laws.  There  were  four  successive  renewals  of  this  note, 
for  three  months,  on  payment  of  the  same  rate  of  interest 
for  that  period ;  but  the  first  note  was  not  in  fact  re- 
newed, until  three  weeks  after  it  became  due,  when  a  like 
rate  of  interest  was  taken  for  the  three  weeks.  The 
last  note  was  dated  the  26th  August  1835 ;  and  on  this 
note  the  petitioner  claimed  a  balance  due  to  him  of 
1137/.  U.  8d,  After  this  last  note  had  become  due,  the 
bankrupt  deposited  with  the  petitioner  the  title  deeds 
relating  to  a  small  freehold  property  in  the  county  of 
Essex,  which  he  was  entitled  to  in  right  of  his  wife,  as  a 
collateral  security  for  what  was  due  on  the  note. 

The  fiat  issued  on  the  4th  May  1837. 

The  petitioner  had  agreed  with  the  assignees,  that  the 
fireehold  property  should  be  sold,  and  the  proceeds  paid 
into  the  hands  of  the  official  assignee ;  who,  afler  deduct- 
ing the  expenses  of  the  sale,  was  to  pay  the  residue  to- 
wards satisfaction  of  the  claim  of  the  petitioner,  in  case  he 
should  establish  the  same  within  a  certain  period.    In 
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1839.        pursuance  of  this  arrangement^  the  assignees  had  sold 
Ex     te       ^^^  property  for  236/.,  and  had  received  the  sum  of  S62. 
Terrewewt.    for  rent,  which  it  was  agreed  should  be  paid  over,  upon 
the  same  terms  as  the  purchase-money. 

The  prayer  was,  that  after  payment  of  the  costs  of  the 
assignees  and  the  petitioner  out  of  the  sum  of  262/.,  in 
the  hands  of  the  official  assignee,  the  official  assignee 
might  be  ordered  to  pay  the  residue  to  the  petitioner ; 
and  that  the  petitioner  might  be  at  liberty  to  prove  for 
the  balance  of  his  debt  of  1137/.  Is.  8d. 

Mr.  Anderdon,  in  support  of  the  petition.  This  case 
falls  within  the  3  &  4  Will.  4.  c.  98.  s.  7.,  which  enacts, 
"  that  no  bill  of  exchange,  or  promissory  note,  made 
payable  at  or  within  three  months  after  the  date  thereof, 
or  not  having  more  than  three  months  to  run,  shall,  by 
reason  of  any  interest  taken  thereon,  or  secured  thereby, 
or  any  agreement  to  pay,  or  receive,  or  allow  interest,  in 
discounting,  negotiating,  or  transferring  the  same,  be 
void  ;  nor  shall  the  liability  of  any  party  to  any  bill  of 
exchange,  or  promissory  note,  be  affected  by  reason  of 
any  statute  or  law  in  force  for  the  prevention  of  usury ; 
nor  shall  any  person  or  persons  drawing,  accepting,  in- 
dorsing or  signing  any  such  bill  or  note,  or  lending  or 
advancing  any  money,  or  taking  more  than  the  present 
rate  of  legal  interest  in  Great  Britain  and  Ireland  re- 
spectively for  the  loan  of  money  on  any  such  bill  or 
note,  be  subject  to  any  penalties  under  any  statute  or 
law  relating  to  usury,  or  any  other  penalty  or  forfeiture." 
It  is  contended,  on  the  other  side,  that  as  the  bills  in 
this  case  were  renewed  several  times  after  they  were 
due,  the  loan  was  in  fact  for  a  period  of  more  than  three 
months,  and  so  not  within  the  provisions  of  the  statute. 
But,  as  no  one  bill  had  more  than  three  months  to  run. 
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the  transaction  appears  to  be  perfectly  within  the  scope        lSd9. 
and  meaning  of  the  new  statute,  j,^     ^^ 

TSRBEWEST. 

Mr.  SwanstoTif  and  Mr.  J.  Russell,  contra.  In  order 
to  bring  this  case  within  the  statute,  the  interest  taken 
by  the  petitioner  should  have  been  on  a  bond  fide  dis- 
count of  a  bill  for  three  months,  and  not  on  a  loan  of 
money  for  a  period  of  eighteen  months.  The  creditor 
is  only  entitled  to  take  more  interest  than  51.  per  cent., 
where  the  money  is  lent  for  a  period  not  exceeding 
three  months,  and  not  for  a  longer  time.  The  bill  that 
was  originally  given  by  the  bankrupt,  for  the  amount  of 
the  loan,  was  never  presented  for  payment,  nor  was  it 
intended  that  it  should  be  paid ;  not  one  of  the  bills,  in 
fact,  was  presented,  when  it  arrived  at  maturity.  In- 
terest, at  the  rate  of  \0\l>  per  cent,  was  not  only  paid 
for  the  time  each  bill  had  to  run,  but  for  the  interval 
between  the  time  when  each  bill  fell  due,  and  the  time 
when  it  was  renewed.  In  Ex  parte  Knight  (a),  which 
was  a  question  under  the  same  act  of  parliament,  it  was 
observed  by  Sir  John  Cross,  that  the  statute  repealed 
no  previous  law  in  force  for  the  prevention  of  usury, 
being  merely  intended  as  an  exception  to  that  law. 
And  Sir  George  Hose  also  said^  that  where  there  was 
any  artful  contrivance  in  the  case,  and  the  bills  were 
given  as  a  mere  pretence  or  shift  for  usury,  a  case  of 
this  kind  would  not  be  within  the  statute.  The  first 
bill,  in  the  present  case,  fell  due  on  the  12th  October 
1834,  and  was  not  renewed  until  the  8th  November, 
during  all  which  time  10)2.  per  cent,  was  paid  on  the 
original  loan.  Nor,  when  the  next,  or  any  subsequent, 
bill  was  given,  was  there  any  new  loan ;  but  the  original 

(a)  1  Deac.  466. 
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1839.        loan  still  continued^  on  which  10)/.  per  cent,  was  paid 


and  charged  during  the  whole  period  of  eighteen  months. 
Terrswest.    We  submit,  therefore,  that  the  transaction  is  altogether 
colourable,  and  does  not  fall  within  the  exceptions  of 
the  3  &  4  WUL  4.  c.  98.  s.  7. 


Mr.  Anderdon,  in  reply.  The  debt  now  claimed  by 
the  petitioner  is  on  the  last  promissory  note,  dated  the 
26th  August  18S5,  which  was  given  in  consideration  of 
the  previous  note  remaining  unpaid.  The  mere  renewal 
of  a  bill  or  note  is  not  a  loan  of  money,  within  the  usury 
laws. 

Sir  John  Cross. — It  seems  to  me,  that  there  are  two 
questions  arising  out  of  this  case,  which  I  should  wish 
for  further  time  to  consider ;  as  they  depend  on  the  con- 
struction of  a  new  act  of  parliament,  which  has  not 
hitherto  received  much  interpretation  from  the  Courts. 
The  first  question  is,  was  the  real  contract  between 
these  parties  an  advance  of  money  for  an  uncertain  time; 
and  the  promissory  notes,  which  were  renewable  every 
three  months,  a  mere  contrivance  to  give  the  lender  a 
claim  to  more  than  5/.  per  cent,  for  interest.  The  se- 
cond question  is,  as  to  the  effect  of  the  last  renewal,  when 
the  petitioner  does  not  give  any  money,  but  only  forbear- 
ance. I  ofier  no  opinion  on  the  case  at  present,  but 
merely  mention  these  points  as  worthy  of  consideration. 

Sir  George  Rose. — It  is  impossible,  I  think,  to  con- 
sider an  enactment  more  guarded,  than  the  7th  section 
of  this  act  of  parliament,  in  limiting  the  exemption  from 
the  penalties,  under  the  usury  laws,  to  transactions 
only  of  money  passing  on  a  bill  or  note,  *^  payable  at,  or 
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within,  three  months  from  the  date  thereof,  or  not  having       1839. 
more  than  three  months  to  run."    The  only  question  is,        ^-^^^ 

^   ;  Ex  parte 

what  was  the  real  contract  between  these  parties  ?  Was  Tsrrewest. 
it  a  hon&fde  discount  of  a  note  not  having  more  than 
three  months  to  run, — or  was  it  a  loan  for  16002.  for 
eighteen  months  ?  The  common  course,  however,  in  all 
these  cases,  and  what  appears  to  me  the  best  form  of 
proceeding,  is,  to  allow  the  question  to  be  tried  in  an 
action  at  law. 

Cwr.  adv.  vult. 

Sir  John  Cross  this  day  delivered  the  judgment  of     April  27. 
the  Court. 

In  this  case,  the  petitioner  claims  a  debt  of  1137/.,  the 
residue  of  a  loan  of  1600/.,  secured  by  the  bankrupt's 
promissory  note ;  and  the  question  is,  whether  the  con- 
tract was  usurious. 

The  circumstances  of  the  case,  as  stated  by  the  peti- 
tioner, are  as  follows.  The  bankrupt,  about  two  years 
before  his  failure,  had  occasion  to  borrow  a  sum  of 
16002.  on  a  mortgage  of  an  estate,  which  he  intended,  at 
a  convenient  opportunity,  to  sell.  He  applied  to  Mr. 
Terrewestf  a  solicitor,  to  procure  the  loan.  Some  im- 
pediment arose  about  the  title ;  and  the  solicitor  then 
ofiered  to  advance  the  money  himself  on  the  bankrupt's 
promissory  note,  payable  three  months  after  date,  and 
renewable,  from  time  to  time,  at  the  option  of  the  bor- 
rower, for  a  period  not  exceeding  eighteen  months,  the 
bankrupt  agreeing  verbally,  to  pay  interest  at  the  rate 
of  10)2.  per  cent,  per  annum,  until  the  estate  should  be 
sold. 

The  petitioner  further  states,  tliat  the  money  was  to 
be  lent  on  such  renewable  notes,  in  order  to  bring  the 
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1839.       matter  within  the  new  act  of  parliament^  meaning  the 


^      _,       3  &  4  Will.  4.  c.  98.  s.  7.,  which  authorises  any  rate  of 

£x  parte  ^  </ 

TSSRSWS8T.  interest  to  be  paid,  on  money  advanced  upon  bills  or 
notes  payable  within  three  months*  The  money  was 
accordingly  advanced  to  the  bankrupt,  on  the  9th  July 
1835,  and  he  thereupon  gave  his  first  promissory  note, 
payable  three  months  after  date,  and  returned  the  lender 
4S/.,  the  amount  of  the  stipulated  interest  for  three 
months.  That  note  was  not  immediately  renewed  upon 
its  becoming  due,  nor  till  about  three  weeks  after- 
wards. It  was  then  renewed  for  the  next  three  months, 
on  payment  of  the  same  rate  of  interest  for  that  period, 
and  a  like  rate  for  the  interval  of  three  weeks.  And  in 
this  way,  four  successive  renewals  were  made,  and  each 
time  a  similar  payment.  And  it  is  on  the  fifth  note,  the 
present  claim  is  made,  for  a  balance  of  principal  and  in- 
terest, the  residue  having  been  paid. 

There  are  two  objections  to  this  claim.  First,  that 
the  transaction  is  not  in  conformity  to  the  act  of  par- 
liament ;  and,  secondly,  that  if  it  were,  the  form  was 
merely  colourable.  And  we  are  of  opinion,  these  objec- 
tions are  well  founded. 

The  act  appears  to  be  applicable  only  to  bills  and 
notes,  existing  at  the  time  the  contract  is  made,  for  dis- 
counting, negotiating,  or  transferring  the  same,  and  to 
loans  specifically  made  thereon.  But  no  money  was  ad- 
vanced on  this  &Mi  note.  It  was  drawn,  and  interest  at 
the  rate  of  lOJ/.  per  cent,  was  paid,  in  consideration  of 
the  forbearance  of  a  pre-existing  debt, — a  case  which,  if 
real,  does  not  seem  to  come  within  the  intention  of  the 
act;  for,  if  so,  it  would  be  applicable  to  all  simple  con- 
tract debts,  and,  in  efiect,  repeal  all  the  laws  made  for 
the  prevention  of  usury  in  such  contracts. 
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Buty  be  that  as  it  niay>  we  are  of  opinion^  thatj  in  fact,        1839. 
the  loan  was  advanced^  and  the  interest  paid,  on  one       ez  parte 
entire  and  continuous  contract;  and  that  the  fabrication     Terrewest. 
of  a  series  of  notes,  renewable  every  three  months,  in- 
stead of  a  single  note  for  a  longer,  or  an  indefinite  time, 
was  merely  a  shift  and  colourable  contrivance  to  evade 
the  usury  laws,  which  no  Court  of  Law  or  Equity  can 
sanction. 

The  petitioner's  claim  must  therefore  be  rejected,  as 
regards  the  debt  upon  the  note,  and  consequently  as  re- 
gards the  real  security  subsequently  given,  and  the  pe- 
tition be  dismissed  with  costs  (a). 

(a)  See  BerringUm  v.  CollU,  5  Bing.  N.  C.  322. 


Ex  parte  David  Smyth  and  others. — In  the  matter  of  ,  . 

Thomas  Steel,  and  Joseph  Bradberry  Steel,  HaU, 

March  14  (f  16, 

1  HIS  was  a  petition  of  assignees  to  expunge  a  proof,     ^.^  b.,  and 
under  the  following  circumstances : —  bustoSTinpart- 

The  bankrupts  being,  in  the  year  1832,  in  partnership  "^^^^fc^^^lSfg 
with  their  father,  Thomas  Steel,  the  elder,  as  silk  and  cot-  *^,^'  ^^^^' 

'  '  '  cutes  a  mortgage 

ton  spinners,  at  Stockport,  in  Cheshire,  it  was  proposed  of  the  property 
that  the  firm  should  open  a  banking  account  with  the  Man-  Company,  with 

a  power  of  sale, 

Chester  and  Liverpool  District  Banking  Company ;  and  for  securing 

,  111.,,  ,  6000/.,  the  a- 

m  order  to  secure  any  balance  that  might  become  due  on  mount  of  ad- 
such  banking  account,    Thomas  Steel,  sen.,   proposed  partnership  by 

the  bank.  A. 
afterwards  dies,  having  devised  the  property  to  B.  and  C. ;  who,  becoming  insolvent,  make 
an  assignment  of  all  their  estate  and  effects,  in  trust  for  their  creditors  j  and  the  trustees, 
with  the  sanction  of  the  Bank,  enter  into  a  contract  with  a  purchaser  for  the  sale  to  him  of  the 
mortgaged  property,  the  purchaser  agreeing  to  pay  to  the  Banking  Company  the  6000/.  by 
yearly  instalments.  A  fiat  afterwards  issues  against  H.  and  C,  under  which  the  Bank  prove 
for  the  whole  amount  of  their  debt,  including  the  6000/.  On  a  petition  by  the  assignees  to 
expunge  the  proof  for  that  sum,  the  Court  allowed  the  proof  to  stand,  but  directed  the  divi- 
dends to  be  paid  into  Court,  subject  to  further  order. 

VOL.  III.  R  R 
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18S9.  to  execute  a  mortgage  of  certain  freehold  estates,  com- 
Ex  putft  prising  the  mill  or  &ctory  upon  which  the  partnership 
Smytu.  business  was  carried  on.  In  pursuance  of  this  arrange- 
ment,  by  indentures  of  lease  and  release,  and  assign- 
ment, bearing  date  respectively  the  l^th  and  13th  Au- 
gust 1832|  and  made  between  Thomas  Steel,  sen.,  of  the 
first  part,  Thomas  Cartwright  of  the  second  part,  the 
said  Thomas  Steel,  sen.,  Thomas  Steel,  jun.,  and  Jo- 
seph Bradbury  Steel,  of  the  third  part,  and  S.  P.  Hum- 
phreys, and  James  Newton  (the  trustees  of  the  Bank),  of 
the  fourth  part ;  the  said  freehold  estates,  comprising  the 
said  mill  or  factory,  were  granted  and  released  by  Tho- 
mas Steel,  sen.,  and  the  steam  engines  and  fixtures  be- 
longing to  the  mill  were  thereby  assigned  by  him  to  S. 
P.  Humphreys  and  James  Newton,  subject  to  a  previous 
mortgage  for  3000/.,  upon  trust  to  make  sale,  and  abso- 
lutely dispose  of  the  said  premises ;  and,  after  making 
certain  payments  therein  expressed  out  of  the  proceeds 
of  the  sale,  to  retain  for  the  Banking  Company  all  the 
monies  which  should  be  owing  from  Thomas  Steel,  sen. 
and  the  two  bankrupts,  or  any  two  or  one  of  them,  on 
the  balance  of  their  or  his  account  current  with  the  Bank, 
either  for  money  paid  or  advanced,  or  to  be  paid  or 
advanced  by  them  unto  Thomas  Steel  and  the  bankrupts, 
or  any  two  or  one  of  them,  or  for  any  monies  which 
should  be  secured  by  any  bond  or  bill  of  exchange  given 
by  T/iamas  Steel  and  Sons,  or  any  two  or  one  of  them, 
or  by  any  promissory  note,  guarantee,  or  other  contract 
whatsoever,  with  interest  for  tlie  same  sums  of  money,  after 
the  rate  of  five  per  cent.,  with  commission  and  other  usual 
bankers'  charges.  And  the  application  of  such  monies 
was  not  to  be  restricted  to  any  particular  items  or  parts 
of  account  current  with  Thomas  Steel  and  Sons,  or  any 
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two  or  one  of  them^  but  generally 5  or  particularly,  and  in       1839. 


£z  parte 


such  manner  as  the  Banking  Company  should,  in  their 
discretion,  think  proper;  provided  that  the  principal  Smytb, 
moneyi  secured  by  and  to  be  ultimately  recoverable  by 
means  of  that  security,  exclusively  of  any  sums  of  money 
to  be  paid  or  advanced  for  the  insurance  of  the  buildings 
from  fire,  should  not  exceed  6000/. ;  and  subject  to  and 
after  the  above  retentions  and  paymentSi  with  an  ultimate 
trust  for  Tliomag  Steel,  sen.  It  was  also  provided,  that 
the  security  was  to  extend  to  cover  any  sums  of  money 
which  should,  for  the  time,  constitute  the  balance  due 
from  Thomas  Steel  and  Sons,  or  any  two  or  one  of  them, 
until  the  principal  monies  to  the  full  amount  before- 
mentioned  should  have  been  actually  recovered  or  satis- 
fied, by  means  of  the  security  therein  contained.  There 
was  likewise  a  covenant  contained  in  the  indenture,  on 
the  part  of  Thomas  Steel  and  Sons,  to  pay  to  the  Banking 
Company  immediately  on  demand,  or  within  one  calendar 
month  after  notice,  all  monies  then  due  and  owing  on  the 
balance  of  the  account  current,  not  exceeding  in  the 
whole  the  sum  of  6000/.,  together  with  all  costs. 

Thomas  Steel,  sen.  died  in  February  1837,  having  by 
his  will  devised  his  real  estate,  including  the  mill,  &ctory, 
and  fixtures,  before  mentioned,  unto  the  bankrupts,  as 
tenants  in  common  in  fee  simple.  Shortly  after  his  death, 
the  bankrupts  became  insolvent,  and  assigned  and  con- 
veyed all  their  property  to  trustees  for  the  benefit  of 
their  creditors,  with  a  power  of  sale.  Thomas  Walmsley, 
the  principal  acting  trustee,  was  also  one  of  the  directors 
of  the  Banking  Company,  and  the  Banking  Company  were 
at  that  time  creditors  to  a  much  larger  amount  than  6000/. 
On  the  20th  October  1837,  the  trustees  endeavoured  to 
sell  by  auction  the  equity  of  redemption  of  the  above- 

R  R  S 
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1839.       mentioned  freehold  property;  but,  there  being  no  ade- 


quate biddings  the  same  remained  unsold.    A  proposal 

Ex  parts         ^ 

Smyth.  was  aderwards  made  by  a  Mr.  John  Lees  to  purchase 
the  estate  for  90002.,  the  purchase-money  to  be  paid  by 
yearly  instalments  of  lOOOZ.  This  proposal  was  com- 
municated to  Mr.  Walmsley,  in  his  character  of  director 
of  the  Banking  Company,  and  as  one  of  the  trustees 
under  the  trust  deed,  who  desired  that  it  might  be  reduced 
to  writing,  for  the  purpose  of  being  submitted  to  the 
consideration  of  the  board  of  directors  of  the  Banking 
Company.  In  consequence  of  this  suggestioni  the  fol- 
lowing proposal  was  signed  by  Mr.  Lees : — 

'^  I  propose  to  become  a  purchaser  of  the  Neap  Ridings 
Mill,  and  all  the  hereditaments  and  premises  comprised 
in  the  third  and  fourth  lots  in  the  advertisement  for 
sale  of  the  property  belonging  to  Mr.  Thomas  Steel,  and 
Messrs.  Thomas  Steel  and  Sons,  on  the  19th  October 
instant,  at  the  Warren  Berkely  Arms  Inn,  in  Stockport, 
including  all  the  particulars  mentioned  in  the  conditions 
of  sale  of  both  those  lots,  and  subject  to  those  conditions, 
so  far  as  they  are  applicable  to  a  sale  by  private  contract, 
at  the  price  or  sum  of  9000/.,  provided  and  upon  this 
express  condition,  that  the  first  mortgage  for  3000/.  be 
allowed  to  remain  upon  the  security  of  the  premises ; 
and  that  the  Manchester  and  Liverpool  District  Banking 
Company,  the  second  mortgagees,  consent  to  receive  the 
remainder  of  the  purchase-money,  with  interest  at  5/.  per 
cent,  per  annum,  by  annual  instalments  of  1000/.  each, 
until  the  whole  be  paid ;  the  first  instalment  to  become 
due  at  the  expiration  of  two  years  from  the  execution  of 
the  conveyance  of  the  said  premises,  and  each  succeed- 
ing instalment  to  be  paid  at  the  expiration  of  each  sue- 
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ceeding  year  from  that  time.     This  offer  to  be  accepted  1889. 

on  or  before  six  o'clock  in  the  evening  of  Monday  next,  ex  parte 

or  not  to  be  binding  upon  me. — 24th  October  1837.  Smyth. 

''John  Lees:' 

On  this  proposal  being  submitted  to  the  Board  of  Di« 
rectors  of  the  Bank,  it  was  agreed  to,  *'  on  condition  of 
the  price  of  the  cottages,  about  950/.,  also  included  in 
the  said  mortgage,  being  paid  into  the  Bank;"  and  a  re- 
solution to  that  effect,  signed  by  Mr.  WalmsUy,  as  the 
chairman  of  the  board,  was  entered  in  the  book  of  pro- 
ceedings of  the  Stockport  branch  of  the  Banking  Com- 
pany. In  consequence  of  this  resolution,  the  solicitors 
of  the  trustees  proceeded  to  conclude  an  agreement  with 
Mr.  Lees  for  the  sale  to  him  of  the  property ;  and  for 
that  purpose  an  agreement  in  writing,  dated  the  36th 
October  1837,  between  the  bankrupts  of  the  one  part, 
and  Mr.  Lees  of  the  other  part,  was,  thereupon,  signed 
by  the  respective  parties ;  which  agreement  embodied  the 
proposal  of  Mr.  Lees,  and  the  resolution  of  the  board 
of  directors.  The  petitioners  alleged,  that  this  agree- 
ment was  made  by  the  bankrupts  with  the  full  sanction 
of  the  trustees,  and  that  all  parties  well  knew  that  the 
bankrupts  were  wholly  incompetent,  of  their  own  autho- 
rity, to  enter  into  and  complete  any  such  contract,  and 
considered  the  same  as  in  effect  the  contract  of  the  Bank- 
ing Company,  and  made  for  their  benefit,  and  in  the  full 
belief  that  the  Banking  Company  would  give  effect  to  the 
same,  when  required  so  to  do.  It  was  alleged  that  Mr« 
Walmsley,  on  the  part  of  the  Bank,  approved  of  the 
agreement ;  and  Mr.  Lees  paid  to  the  bankrupts  two  sums 
of  635/.  and  3002.,  in  part  of  the  first  instalment,  and 
was  shortly  afterwards  put  in  possession  of  the  property^ 
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1839.  and  accepted  as  the  purchaser  by  the  Bank.  The  peti- 
Ei  parte  tioners  contended,  that  the  Bank  were  bound  to  give  effect 
Smttb.  iq  ^iiQ  agreement,  and  to  accept  a  mortgage  security  upon 
the  property,  with  the  covenant  of  John  Lees,  for  pay- 
ment of  the  purchase-money  by  instalments,  as  expressed 
in  such  agreement;  and  that  the  same  was  in  substitution 
of,  and  necessarily  worked  a  satisfaction  or  extinguish^ 
ment  of,  the  debt  of  6000/.  secured  by  the  indentures  of 
mortgage  of  the  ISth  and  13th  August  1832,  and  was 
consequently,  to  that  extent,  a  discharge  of  the  bank- 
rupts in  respect  of  the  amount  or  balance  due  upon  the 
banking  account 

In  consequence  of  difficulties  arising  in  regard  to  the 
execution  of  the  trust,  a  fiat  was  issued  on  the  27th 
March  1838  against  the  two  bankrupts,  as  surviving  part* 
ners  of  Thomas  Steel  the  elder ;  under  which  the  Bank 
proved  against  the  joint  estate  a  sum  of  86417.  95.  6d., 
as  the  alleged  balance  of  the  banking  account,  having 
only  given  credit  for  the  two  sums  of  6352.  and  3O0L 
paid  by  John  Lees,  but  without  having  deducted,  as  the 
petitioners  contended  they  ought  to  have  done^  the  sum 
of  6000Z.  A  draft  of  the  intended  conveyance  of  the 
equity  of  redemption  of  the  property  was  afterwards  ap- 
proved of  by  the  solicitor  to  the  Bank,  as  well  as  the 
draft  of  a  mortgage  deed  to  be  executed  by  John  Lees. 
Application  was  afterwards  made  to  the  Commissioners 
to  expunge  the  proof,  in  regard  to  the  6000/.,  on  the 
ground  that  the  mortgage  security  ought  to  have  been 
realized  before  such  proof  was  admitted,  and  that  the 
debt  to  that  amount  was  in  effect  extinguished ;  but  they 
only  consented  to  reduce  it,  as  to  a  sum  of  1435/.  6^.,  id 
respect  of  certain  bill  transactions,  declining  to  reduce 
it  further  for  the  following  reasons ;  namely^  that  there 


Smyth. 
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was  nothing  to  show  that  the  Bank  intended  to  release       1339. 
the  bankrupts  from  the  debt  of  6000/.,  but  that  Lees  was      ^^    ^^ 
only  an  additional  security  for  the  payment  of  it;  and 
that  the  Commissioners  were  bound  by  the  decision  in 
Ex  parte  Homden  (a). 

The  prayer  was,  that  the  proof  of  the  Bank,  as  to  so 
much  as  was  constituted  of  the  sum  of  6000Z.,  might  be 
expunged  or  reduced,  and  that  all  dividends  received  on 
such  proof  might  be  refunded. 

In  answer  to  the  allegations  in  the  petition,  it  was 
sworn  by  Mr.  Waltnsley,  that  the  proposal  for  the  pur- 
chase of  the  property  by  Mr.  Lees  was  considered  by 
Mr.  WcUmsley,  in  his  character  of  a  creditor  in  his  own 
right,  and  in  that  of  his  partner,  and  as  one  of  the 
trustees  under  the  trust  deed,  but  not  in  his  character  of 
director  of  the  Bank;  that  he  considered  Mr.  Lees  as 
standing  in  the  place  of  Thomas  Steel,  the  mortgagor  of 
the  property,  in  respect  of  the  mortgage  debt  of  6000/.  I 
that  he  on  several  occasions  stated  to  the  trustees,  and 
to  various  creditors  of  the  bankrupts,  that,  in  the  event 
of  a  bankruptcy,  the  Banking  Company  would  still  be 
entitled  to  prove  for  the  whole  amount  of  their  debt,  in- 
cluding their  mortgage,  and  that  such  claim  was  never 
disputed  by  the  trustees,  or  the  creditors,  to  whom  that 
statement  was  made ;  and  that  the  Bank  had  no  inten- 
tion whatever  of  giving  up  any  claim  to  which  they  were 
entitled^  in  the  event  of  a  fiat  being  issued  against  the 
bankrupts. 

Mr.  Swanston,  and  Mr.  Anderdon,  in  support  of  the 
petition.  The  Bank,  being  mortgagees  of  this  property, 
with  a  power  of  sale,  of  course,  no  sale  of  it  could  take 

(a)  1  Deac.  &  C.  135. 


Smyth. 
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1839.  place,  without  their  assent.  They  consented  to  Lees 
Ex  pane  becoming  the  purchaser  of  the  property,  upon  the  terms 
stated  in  the  agreement.  If  he  had  paid  the  whole 
6000Z.,  the  mortgage  would  consequently  have  been  dis- 
charged; but,  as  the  Bank  chose  to  agree  that  the  pur- 
chase-money should  be  paid  by  yearly  instalments,  this 
new  agreement  with  the  purchaser  must  be  taken  to  be 
in  satisfaction  of  the  original  mortgage.  [Sir  John 
Cross.  It  is  not  shown  in  the  petition,  that  the  mort- 
gage debt  due  from  the  bankrupts  was  transferred  to 
LeeSf  the  purchaser.]  The  petition  does  not  allege  it ; 
but  that  is  the  inference  of  law.  [Sir  George  Rose.  You 
must  show,  either  that  the  bankrupts  were  the  agents  of 
the  mortgagees,  or  that  the  mortgagees,  by  the  adoption 
of  the  agreement  made  with  Lees  by  the  bankrupts,  had 
postponed  their  right  to  the  immediate  payment  of  the 
money  due  on  the  mortgage.]  The  mortgagees,  by 
allowing  ja  conveyance  of  the  estate  to  be  made  to  Lees, 
have  taken  from  the  mortgagor  the  means  of  paying  the 
debt.  The  mortgage  itself  will  be  gone,  by  the  execu- 
tion of  the  purchase  deed  by  the  Banking  Company. 
It  was  a  mortgage,  with  power  of  sale.  Then,  who 
were  the  vendors  of  the  estate,  on  the  contract  with 
Lees?  Why,  the  Banking  Company;  who  must  there- 
fore be  taken  to  have  been  satisfied  with  the  security  of 
the  payment  of  the  purchase-money  by  instalments.  It 
appears,  also,  that  the  solicitor  to  the  Banking  Company 
took  the  acknowledgment  of  the  wife  o{  Jos.  Bradbury 
Steel,  in  regard  to  the  conveyance  to  Lees;  which  is  evi- 
dence that  it  was  approved  of  on  the  part  of  the  Bank. 

Mr.  Cooper,  and  Mr.  Bacon,  contrd.    The  Banking 
Company  were  not  the  vendors  of  this  property,  but  the 
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trustees  under  the  trust  deed,  who  submitted  for  the  1839. 
consideration  of  the  Company  the  proposal  of  Lees  to  j.^  ^^ 
become  the  purchaser.  It  is  sworn  by  Mr.  Walmsley,  Smvtu. 
that  the  Bank  never  intended  to  give  up  their  claim 
against  the  bankrupts ;  in  addition  to  which^  the  manag- 
ing clerk  of  the  Bank  has  deposed,  that  the  two  sums  of 
600Z.  and  3002.,  which  were  the  proceeds  of  the  sale  of 
the  cottages,  were  entered  in  the  Bank  books,  as  being 
"  in  part  of  mortgage.'^  This  shows  that  they  did  not 
intend  to  give  up  their  rights  under  the  original  mort- 
gage. It  is  sworn,  also,  by  the  solicitor  to  the  Bank, 
that  the  taking  by  him  of  the  acknowledgment  of  the 
wife  of  J.  B.  Steely  was  done  in  his  character  of  a  Com- 
missioner for  taking  the  examinations  of  married  women 
to  conveyances  of  property,  and  had  no  reference  to  his 
situation  as  the  solicitor  of  the  Banking  Company.  It 
was  decided  in  Ex  parte  Bowden  (a),  where  a  joint  cre- 
ditor took  an  equitable  mortgage  from  one  of  two  part- 
ners, as  a  security  for  his  debt,  after  which  that  partner 
died,  and  the  other  became  bankrupt,  that  the  creditor 
might  prove  the  amount  of  the  debt,  without  the  previous 
sale  of  the  security.  In  this  case,  therefore,  the  Bank 
had  a  right  to  prove  for  their  whole  debt,  retaining  any 
collateral  security  they  might  hold  by  virtue  of  the  mort- 
gage from  Thomas  Steel,  senior.  The  mortgage  is  from 
him  alone;  but  the  right  of  proof  claimed  is  against 
Thomas  Steel,  junior,  and  t/.  B.  Steel;  and  any  consent 
of  the  Bank  to  the  sale  of  the  estate  mortgaged  by  7%o- 
mas  Steel,  senior,  will  not  affect  their  right  of  proof 
against  the  joint  estate  of  T.  and  J.  B.  Steel 

Mr.  Swanston,  in  reply.    The  question  resolves  itself 

(a)  1  Deac.  &  C.  135. 


Smyth. 
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1839.  to  this:  Are  the  deeds,  which  have  been  prepared  to 
Ex  parte  convey  the  property  to  Lees,  the  purchaser,  fit  and  pro- 
per deeds  to  be  executed  by  the  Bank,  according  to  the 
agreement  of  the  assignees  with  Lees^  and  the  resolution 
of  the  Board  of  Directors  of  the  Bank  ?  He  was  then 
stopped  by  the  Court. 

Sir  John  Cross. — The  approval  by  the  solicitor  for 
the  Bank  of  the  draft  of  the  two  deeds,  which  were  to 
form  the  intended  conveyance  to  Lees^  and  the  intended 
mortgage  from  him  to  the  Bank, — show  that  it  was  the 
intention  of  the  Bank  to  carry  into  execution  the  agree- 
ment entered  into  with  Lees,  in  pursuance  of  the  reso- 
lution of  the  Bank.  That  is  an  important  circumstance, 
which  did  not  strike  me  so  much  before. 

Sir  Georok  Rosb  concurring,  the  Court  made  the 
following 

Order,  That  the  proof  should  remain  upon  the 
proceedings;  and  that  the  dividends  upon  the 
60002*  should  be  paid  by  the  assignees  into  the 
Bank,  with  the  privity  of  the  Accountant  in  Bank- 
ruptcy, to  be  laid  out  in  the  purchase  of  3/.  per 
cent*  annuities,  the  trusts  whereof  were  to  be 
declared  subject  to  further  order;  the  costs  of 
both  parties  to  be  paid  out  of  the  estate* 
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1839. 

Ex  parte  Richard  Bates  Parr. — In  the  matter  of  ^-nrw 

Richard  B.  Parr-  ^""^'hX  ^'"* 

^  Marcft  15, 1839. 

In  answer  to  the  allegations  contained  in  a  pending  where  an  affi- 
petition  of  the  bankrupt^  to  annul  the  fiat,   the  peti-  to*a  ^tiikm,^- 
tioning  creditor  had  made  an  affidavit,  to  which  certain  uln^exhibS, 
exhibite  were  annexed,  and  to  which  the  affidavit  refer-  T^i'lll^ifi!!"* 

'  appear  to  be 

red,  being  extracts  and  copies  of  accounts,  and  other  ™"iu^i  »«- 

°  t  '  counts  or  docu- 

papers,  relating  to  the  amount  of  the  petitioning  creditor's  »«its  between 

debt.  Court  refused 

an  application 
of  the  petitioner 
to  have  copies 

Mr.  Swans  ton,  and  Mr.  J.  Russell,  now  moved,  that  of  them  fur- 
copies  of  these  exhibits  might  be  furnished  to  the  bank-  before  the  hear* 
rupt,  at  his  expense.     In  equity,  a  bill  of  discovery  ^^uon. 
would  lie  for  the  production  of  exhibits  of  this  decrip- 
tion ;  and,  in  this  Court,  the  practice  is  to  allow  one  of 
the  parties  to  a  petition  to  inspect  the  documents,  which 
are  referred  to  by  the  other  party.    If  this  application 
is  refused,  a  party  may  make  an  affidavit,  referring  for 
any  thing  material  to  an  annexed  paper,  and  the  other  ' 
side  be  left  in  perfect  ignorance  of  what  he  is  required 
to  answer. 


Mr.  Bethell,  contra.  The  affidavit  id  question  states^ 
that  the  bankrupt  was  indebted  to  the  petitioning  cre- 
ditor on  a  bond,  the  whole  particulars  of  which  are 
given  in  the  affidavit.  What  right,  or  interest^  then,  has 
the  bankrupt  to  call  for  copies  of  these  documents? 
They  are  not  documents  between  the  parties,  but  those 
which  belong  exclusively  to  the  petitioning  creditor.  In 
Es  parte  Arnshy  (a),  this  Court  decided,  that  although 
documents  are  referred  to  in  an  affidavit,  this  does  not 

(a)  2  Peac.  &  C.  1193. 


PlRK. 
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1859.        give  the  other  side  an  absolute  right  to  their  production. 

Ex  parte  ^^^  ^^*^  ^^  ^^^  *  matter  for  the  discretion  of  the  Court; 
and  where  a  motion  was  made  for  this  purpose^  or  that 
copies  might  be  delivered,  before  the  hearing  of  the 
petition^  the  motion  was  refused  with  costs.  That  case 
is  decisive  of  the  present  application. 

Mr.  Swanston,  in  reply.  In  Ex  parte  Arnshyy  the 
papers  referred  to  by  the  affidavit  were  mere  unconnected 
documents.  In  the  present  case^  any  statement  of  the 
account  between  the  parties  becomes,  in  efiect,  a  part  of 
the  affidavit. 

Sir  John  Cross. — The  question  is^  in  this  case,  whe- 
ther we  have  been  furnished  with  a  sufficient  guide  for 
departing  from  the  usual  course.  It  is  not,  I  find^  in 
the  usual  course,  to  give  copies  of  accounts  annexed  to 
an  affidavit.  If  the  Court  should  be  of  opinion  at  the 
hearing  of  the  petition,  that  the  document  annexed  to 
this  affidavit  is  a  mutual  account  between  the  petitioning 
creditor  and  the  bankrupt,  and  that  the  latter  ought  to 
have  a  copy  of  it,  to  enable  him  to  answer  the  statement 
in  the  affidavit,  the  Court  will  then  take  care  that  he 
has  either  an  opportunity  of  inspecting  the  account,  or 
that  he  shall  be  furnished  with  a  copy  of  it. 

Sir  George  Rose. — It  is  not  right,  that  we  should 
Sanction  an  application  of  the  bankrupt,  to  fish  out  what 
evidence  the  petitioning  creditor  has,  in  opposition  to 
the  bankrupt's  petition  to  annul  the  fiat. 

Motion  refused. 
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1839. 


Ex  parte  Charles  Cobham  and  another. — In  the  mat* 

Seijeantt*  Inn 

ter  of  Thomas  Halls.  HqU, 

March  15, 1839. 

This  was  the  petition  of  the  executors  of  an  equitable  w>>«e  the 

*  ''  leases  of  several 

mortgagee  for  the  usual  order.  houses  were  de- 

posited,  Bccom- 

It  appeared^  that  the  bankrupt  had,  on  the  31st  March  panied  with  a 

/  written  memo- 

1835,  deposited  with  the  testator  the  title  deeds  relating  nndum,  tose« 
to  seven  leasehold  houses  at  Islington,  for  securing  the  the  creditor, 
sum  of  200Z.,  and  that  there  was  a  regular  memorandum  t!l^aids°at*Uie~ 
in  writing  accompanying  the  deposit.     In  the  month  of  qu2st]*]SurMd 
December  following,  the  bankrupt,  having  entered  into  a  f^^^^d  tJ^^ 
contract  for  the  sale  of  four  of  the  houses,  applied  to  ^^?^**uom 
the  testator  to  give  up  to  him  the  title  deeds  relating  to  property  u  a 

sabstitated  se* 

them,  in  order  that  he  might  be  able  to  make  an  efTec-  canty, bat  with- 

oat  aoy  fresh 

tual  conveyance  of  them  to  the  purchaser ;  which  the  menorandum  in 

writings  H$ldt 

testator  agreed  to  do,  upon  the  substitution  of  another  nefertbeless, 
security.    The  bankrupt  accordingly  deposited  in  his  tor  was  entitled 
hands  the  title  deeds  and  writings  of  certain  leasehold       *  ^^ 
premises  situate  at  Chiswick  and  Turnham  Green,  upon 
the  understanding  that  they  were  to  be  subject  to  the 
same  terms  and  conditions  as  expressed  in  the  former 
memorandum ;    but  no  fresh  memorandum  in  writing 
accompanied  this  last  deposit.    The  only  point  in  the 
case  was,  whether  the  petitioner  was  to  be  allowed  his 
costs  out  of  the  proceeds  of  the  sale  of  the  property  at 
Chiswick  and  Turnham  Green;  as  there  was  no  express 
memorandum  of  the  deposit  of  the  title  deeds  relating 
to  that  property. 

Mr.  Anderdon  appeared  in  support  of  the  petition. 

Mr.  Ilindmarch,  cantrip  cited  Ex  parte  Pigeon  {a\ 

(a)  2Deac.&C.  lis. 
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1839.  where,  after  a  deposit  of  title  deeds,  accompanied  with  a 
£z  parte  raemorandam  in  writing,  to  secure  a  debt  which  was 
CoBHAM.  subsequently  discharged,  it  was  verbally  agreed  between 
the  parties,  on  the  contracting  of  a  fresh  debt,  that  the 
deeds  should  stand  as  a  security  for  the  last-mentioned 
debt;  and  the  Court  held,  that  as  the  extension  of  the 
security  was  unaccompanied  with  a  written  memoran* 
dum,  the  equitable  mortgagee  was  not  entitled  to  his 
costs  out  of  the  produce  of  the  sale. 

The  Court,  however,  decided  that  it  was  reasonable 
in  this  case  that  the  petitioner  should  have  his  costs. 


Ex  parte  James  Julius  Stocken. — In  the  matter  of 

Smj0uiU*Jnn  OUYER  ThOMAS  Joseph  St0C|^EN. 

Hall. 

Th*^  Court  re- '  *HIS  was  tbc  petition  of  a  creditor,  praying,  among 
niied  to  8Uy  the  other  things,  that  certain  property  of  the  bankrupt  might 
tificate.— where  be  sold  for  the  benefit  of  the  petitioner,  and  that  the 

DO  misconduct 

waf  char^      bankrupt's  certificate  might  be  stayed.    The  following 

against  bim,  i      «  i  •      i 

subsequent  to     were  the  facts,  as  stated  m  the  petition, 
cause  the  John  and  William  Stocken  being  in  partnership  as 

petitioner's  debt  brewers,  and  being  jointly  entitled  to  the  brewery  and 
QKertdned  Certain  copyhold  and  leasehold  lands  and  hereditaments 
nf"!^!  illnZ"^^   at  Walham  Green,  John  Stocken,  by  his  will  dated  the 

01  an  inquiiy»  *  ^      •* 

di^^  blfoS"  ^^  ^"*y  *®*^»  devised  his  undivided  moiety  in  these 

the  Master  by 

an  order  of  the  Court  of  Chancery,  in  a  pending  suit  brought  by  the  petitioner  agaiost  the 
bankrupt ;  notwithstanding  the  bankrupt  was  charged  with  misoonduct  previous  to  the  bank- 
ruptcy, in  causing  unnecessary  delay  to  the  progress  of  the  suit,  and  the  taking  the  accounts 
before  the  Master. 

The  word  "  witness,"  prefixed  to  the  name  of  the  solicitor  attesting  the  signature  of  the 
party  presenting  a  petition,  amounts  to  a  sufficient  attestation,  within  the  meaning  of  the 
general  order. 

Where  a  certificate  is  actually  lying  In  the  office  for  allowance,  it  is  unnecessary  to  allege 
in  a  petition  to  stay  it,  that  it  has  been  signed  by  the  creditors  or  commissioners. 


Stocken. 
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premises  to  bis  brother,  William  StocheUf  and  two  other  1^^^* 
trustees,  in  trust  for  the  maintenance  and  education  of  ^^  parta 
his  son  and  daughter,  the  petitioner  and  Maria  Stockeuy 
during  their  minority,  and  when  the  youngest  should 
attain  twenty-one,  then  to  be  divided  between  them  in 
equal  shares.  And  the  testator  directed,  that  his  share 
in  the  brewery  and  stock  should  be  valued;  that  the 
same,  together  with  his  share  in  the  copyhold  premises, 
should  be  offered  for  sale  to  his  brother,  William  StoC' 
ken  ;  and  that  the  monies  arising  therefrom,  and  also 
from  the  testator's  share  in  the  debts  due  to  the  partner* 
ship,  should  fall  into  the  residue  of  his  personal  estate ; 
but,  if  William  Stocken  declined  to  purchase  the  tes- 
tator's share  in  the  brewery,  then  he  directed  that  it 
should  continue,  and  the  business  be  carried  on  for  the 
better  support  of  his  children.  And  he  bequeathed  all 
the  residue  of  his  estate  and  effects  to  his  son  and 
daughter,  on  their  respectively  attaining  the  age  of 
twenty-one,  the  interest  thereof  in  the  meantime  being 
applied  for  their  maintenance. 

John  Stocken  died  on  the  31  st  May  18^,  leaving 
the  petitioner  and  Maria  Stocken  surviving  him. 

William  Stocken  died  on  the  S3rd  May  18S4,  having 
previously  by  his  will  devised  his  copyhold  messuage, 
brewhouse  and  premises,  together  with  the  brewery 
business  and  all  book  debts,  to  his  son,  the  above- 
named  bankrupt,  whom  he  appointed  one  of  his  exe- 
cutors. 

In  January  18S7,  the  petitioner,  being  then  an  infant, 
filed  by  his  next  friend  a  bill  in  Chancery  against  the 
executors  of  William  Stocken  and  other  parties,  stating, 
that  on  the  death  of  John  Stocken,  William  Stocken  and 
the  other  executors  of  John  Stocken  entered  into  pos- 
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1839.  session  of  the  brewery  and  the  stock  in  trade,  and 
£z  parte  Carried  on  the  business,  which  was  a  very  profitable 
Stoceek.  concern,  until  William  Stocken's  death,  and  that  Wil- 
liam  Stocken  was  at  his  death  greatly  indebted  to  John 
Stocken's  estate ;  and  that  on  William  StockeiCs  death, 
the  bankrupt  and  the  other  executors  obtained  possessioa 
of  the  brewery,  and  had  made  great  profits  by  carrying 
on  the  business ;  and  the  bill  prayed  an  account  of  the 
respective  estates  of  John  Stocken  and  William  Stocken, 
and  that  the  brewery  and  goodwill  of  the  business  might 
be  sold,  and  one  moiety  thereof  secured  for  the  estate 
of  John  Stocken.  The  defendants  having  put  in  their 
answer,  the  cause  came  on  for  hearing  before  the  Master 
of  the  Rolls,  when  it  was  referred  to  the  Master  to  take 
an  account  pursuant  to  the  prayer  of  the  bill ;  but  the 
Master  had  not  yet  made  his  report.  The  petitioner, 
however,  alleged,  that  in  taking  the  accounts  before  the 
Master,  there  was  found  due  from  the  estate  of  William 
Stocken  to  the  estate  of  John  Stocken  the  sum  of 
3825/.  Is.  9d.  for  a  moiety  of  the  profits  of  the  brewery 
received  by  William  Stocken  in  his  lifetime,  for  the 
balance  received  by  him  in  respect  of  John  Stocken^s 
personal  estate,  and  for  rents  received  by  him  of  the 
property  of  John  Stocken  ;  that  since  William  Stocken's 
death  there  was  due  from  the  bankrupt  to  the  estate  of 
John  Stocken  5157/.  &•  5d.,  in  respect  of  a  moiety  of 
profits  received  by  the  bankrupt  from  William  Stocken^s 
death  to  the  7th  March  1835;  and  another  sum  of 
1652/.  9$.  7d.j  for  a  moiety  of  the  profits  received  by  the 
bankrupt  firom  that  day  to  the  10th  July  1838,  and  also 
595/.  lOs.  lOd.,  for  rents  received  by  him  of  Jokn  Stoc^ 
ken's  real  estates. 
On  the  13th  June  the  bankrupt  gave  the  petitioner 
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notice  that  he  would  discontinue  to  carry  on  the  busi-       18S9. 
ness  of  the  brewery ;  in  consequence  of  which  the  peti-      j.^  ^^e 
tioner  presented  a  petition  to  the  Master  of  the  Rolls      Stocksn. 
for  a  sale  of  the  brewery^  when  the  usual  reference  to 
the  Master  was  directed  for  that  purpose,  by  an  order 
dated  the  12th  July  1838.    On  the  14th  July,  1838, 
the  petitioner  and  Mr.  and  Mrs.  Mattam  (the  latter 
being  the  sbter  of  the  petitioner),  contracted  to  sell  to 
the  bankrupt  a  moiety  of  the  brewery  for  2500/.,  and  a 
moiety  of  the  outstanding  debts  for  1694/.  lU.  9ef.;  after 
which  the  Master  duly  made  his  report,  approving  of 
such  contract ;  and  the  bankrupt  obtained  an  order  for 
payment  of  the  purchase-money  into  Court,  but  the 
same  had  not  been  paid  by  him. 

On  the  2lst  November  1838,  the  fiat  issued;  and  the 
petitioner,  on  the  11th  January,  filed  a  supplemental  bill 
against  the  assignees,  for  the  purpose  of  having  the  ac- 
counts completed,  and  bringing  the  suit  in  Chancery  to  a 
conclusion. 

The  petitioner  claimed  a  moiety  of  the  brewery,  as  be- 
longbg  to  the  estate  of  his  late  father ;  and  to  have  a  lien 
on  the  other  moiety,  for  the  amount  due  by  W.  Stocken 
(at  the  time  of  his  death)  to  the  estate  of  John  Stocken^ 
and  also  for  the  amount  due  by  the  bankrupt,  upon  the 
accounts  of  profits  of  the  brewery  directed  by  the  said 
decree ;  and  the  petitioner  further  cldmed  to  prove  for 
such  balance  as  should  be  found  due  from  the  bankrupt, 
in  respect  of  the  accounts  directed  by  the  decree,  and 
also  for  595Z.  \Qs.  \M.  due  by  the  bankrupt  for  rents 
received  by  him. 

On  the  25th  January  last,  the  Commissioner  permitted 
a  claim  to  be  put  on  the  proceedings,  on  behalf  of  the  peti- 
tioner, for  the  sum  of  100/.,  without  prejudice,  and  di* 

VOL.  III.  s  s 


614  CASES  IN  BANKRUPTCY. 

18^9.       rected  notice  of  any  application  by  the  bankrupt  for  his 

Ex  ptrta      certificate  to  be  given  to  the  petitioner. 

Stocwn.  "pjjg  petitioner  charged  the  bankrupt  with  having  occa- 

sioned great  delay  in  taking  the  accounts,  and  in  the 
progress  of  the  suit  in  Chancery ;  and  that  it  was  not 
till  July  1831,  that  all  the  items  in  the  bankrupt's  dis- 
charges were  gone  through ;  and  that  the  bankrupt  ap- 
pealed against  parts  of  the  decree  to  the  Lord  Chancellor, 
but  that  the  decree  was  affirmed  with  costs.  The  peti- 
tioner alleged,  that  all  that  remained  to  be  done  in  the 
Master's  Office  might  be  accomplished  in  the  course  of 
one  month,  if  the  bankrupt  and  his  assignees  would  co- 
operate with  the  petitioner  for  that  purpose.  The  peti- 
tioner then  stated,  that  the  same  solicitor  was  concerned 
for  the  bankrupt,  for  the  petitioning  creditor,  and  for  the 
assignees,  and  was  also  concerned  for  one  of  the  assignees 
in  an  action  at  law,  brought  by  him  against  the  petitioner 
for  an  alleged  debt,  which  he  claimed  to  be  due  from  the 
petitioner,  jointly  with  the  bankrupt,  for  malt  furnished 
to  the  bankrupt;  but  in  respect  of  which  the  petitioner 
disputed  his  liability. 

The  petitioner  stated  his  apprehension,  that  if  the 
bankrupt  obtiuned  his  certificate  before  the  Master  made 
his  report,  the  same  system  of  delay  and  expense  would 
be  practised  by  the  bankrupt,  and  that  it  was  therefore 
important,  that  his  certificate  should  be  stayed*  The  pe- 
titioner stated,  that  the  suit  was  not  prosecuted  against 
the  bankrupt  in  order  to  throw  any  personal  responsibility 
upon  him,  but  that  the  amount  due  from  his  estate  to  the 
estate  of  the  petitioner's  deceased  father,  might  be  the 
more  easily  ascertsdned ;  that  the  whole  of  the  debts 
proved  under  the  fiat  amounted  only  to  104S2.  Ids.  5d. ; 
and  that  the  d^bt  already  ascertained  to  be  due  from  the 
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bankrupt,  in  the  proceedings  in  the  Master's  Office,       18^^* 
amounted  to  more  than  all  the  debts  proved  under  the      e^  ^^ 
fiat.    The  petitioner,  on  behalf  of  himself  and  the  other      *^win. 
parties  interested,  claimed  a  lien  on  the  property  com- 
prised in  the  contract  of  sale  of  the  14th  July  1838,  for 
the  amount  of  the  purchase^money. 

The  prayer  was,  that  the  brewery  and  stock  in  trade, 
and  debts,  or  at  least  a  moiety  thereof,  might  be  sold, 
and  the  proceeds  applied  in  paying  the  sum  of  4194^.  1I«. 
9d.  to  the  petitioners,  and  that  the  surplus,  if  any,  should 
be  paid  in  to  the  credit  of  the  cause ;  but  if  the  proceeds 
should  be  insufficient,  then  that  the  petitioner  might  be  ad- 
mitted to  prove  for  the  deficiency ;  that  the  allowance  of  the 
bankrupt's  certificate  might  be  stayed  in  the  meantime, 
until  the  Master  should  have  made  his  report  in  the 
suit,  and  until  the  debt  which  might  be  found  due  from 
the  bankrupt  to  the  estate  of  John  Stocken,  or  so  much 
thereof  as  should  not  be  satisfied  out  of  the  proceeds  of 
the  sale  of  the  brewery,  should  be  proved  under  the  fiat ; 
and  that  in  the  meantime  the  assignees  might  be  restrained 
from  making  any  dividend,  without  retaining  in  their 
hands  sufficient  to  pay  a  rateable  dividend  on  such  proof. 

Mr.  Swamton^  and  Mr.  J.  RusseUf  appeared  in  sup* 
port  of  the  petition. 

Sir  Frederick  Pollock,  and  Mr.  Bethell,  on  behalf  of 
the  respondents,  took  a  preliminary  objection  to  the  at- 
testation of  the  petition.  The  word  "  witness,**  merely, 
was  perfixed  to  the  signature  of  the  solicitor ;  which  was 
informal,  and  insufficient  to  attest  the  validity  of  the 
petitioner*s  subscription.    By  the  general  order  of  the 

8    S   2 
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1839.  13th  August  1809  (a\  the  signature  of  each  person 
^p^  signing  as  a  petitioner^  must  be  attested  by  the  solicitor 
Stockiit.  actually  presenting  the  petition,  or  by  some  person  who 
shall  state  himself  in  his  attestation  to  be  attorney,  soli- 
citor, or  agent,  of  the  party  signing,  in  the  matter  of  the 
petition.  In  Ex  parte  CractUaw  (b)  a  similar  attestation 
was  held  insufficient,  on  the  ground  that  it  was  not  an  at- 
testation to  the  name  of  the  petitioner,  but  to  the  petition 
itself.  And  it  was  observed  in  that  case,  that  it  was  doubtful 
whether  the  attestation  was  of  the  signature  of  the  peti- 
tioner, or  of  the  Lord  Chancellor.  Greater  strictness  is  re- 
quired on  a  petition  to  stay  a  certificate,  than  on  a  petition 
to  allow  the  certificate.  This  distinction  was  drawn  by  Sir 
George  Rose  in  Ex  parte  Tanner  (c).  An  attestation  of 
the  signature  of  a  party  to  a  petition  to  stay  the  certifi- 
cate should  be  as  strict,  as  the  attestation  of  the  execu- 
tion of  a  power. 

Mr.  Anderdon,  and  Mr.  Wood,  supported  the  objection, 
on  the  part  of  the  assignees. 

Mr.  Swanston,  and  Mr.  J.  Russell,  contri.  In  Ex 
parte  Cracklow,  the  attestation  of  the  petition  was  more 
equivocal,  than  in  the  present  case.  The  terms  of  the 
general  order  have,  in  this  instance,  been  substantially 
complied  with.  There  is  no  question,  that  if  this  peti- 
tion did  not  pray  to  stay  the  certificate,  the  attestation 
might  be  amended  instanter.  But  even  the  execution  of 
a  power  has  been  held  to  be  sufficiently  attested,  by  the 
word  **  witness  '*  being  prefixed  to  the  signature  of  the 

(a)  See  2  Deac.  B.  L.  98.  (ft)  MonL  353. 

(c)  2  Deac.  &  C.  663. 
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party»  who  attested  the  execuUon  of  the  power ;.  Doe  d.       1839. 
SpiUlury  V-  Burdett  (a).  E^  ^^^ 

Stockbn. 

Sir  F.  PoUock,  in  reply.  That  case  might,  until  lately, 
have  been  cited  as  an  authority ;  but  the  decision  was  a 
fortnight  ago  reversed,  on  appeal  to  the  Exchequer  Cham- 
ber. The  case  might  possibly  be  on  its  way  to  the 
House  of  Lords ;  but  the  decision  of  the  Court  of  King's 
Bench  was  solemnly  upset ;  and  it  must,  at  least  at  pre- 
sent, be  taken  as  the  law  of  the  land,  that  an  attestation 
of  the  execution  of  a  power  must  contain  a  reference  to 
the  matter  attested — such  having  been  the  opinion  of  a 
majority  of  the  Judges  in  the  Exchequer  Chamber. 
Therefore,  where  the  signature  to  an  instrument,  as  in  the 
present  case,  is  required  by  an  order  of  the  Lord  Chancellor 
to  be  attested,  the  attestation  must  specifically  state  what  it 
is  that  is  attested.  Now,  what  does  the  party  here  attest  ? 
The  word  *' witness ''  merely  authenticates  the  act,  and  not 
the  signature  of  the  party  to  the  act,  as  in  the  old  law  re- 
lating to  the  attestation  of  a  will.  But  the  Lord  Chancel- 
lor's order  expressly  requires,  that  the  signature  of  each 
petitioner  shall  be  attested  by  the  solicitor  presenting  the 
petition.  If,  indeed,  a  man  could  not  write,  and  acknow- 
ledged a  promissory  note  as  his  own,  and  desired  another 
to  do  it,  then  the  word  "  witness ''  would  be  sufficient ;  for 
it  would  authenticate  the  instrument  as  the  note  of  the 
party  who  acknowledged  it  to  be  his.  But  here  it  is  not 
the  instrument,  but  the  signature  that  must  be  attested. 
In  Ex  parte  Cox{b\  where  there  were  two  petitioners,  and 
the  attestation  was  "  Witness  to  the  signature,  J.  Mart- 
lock,  solicitor,"  the  attestation  was  held  in  every  way  in- 
sufficient ;  as  it  did  not  even  state  the  witness  to  be  soli- 

(a)  4  AM.  &  &•  1.  (h)  I  G.  &  J.  355«  &ott« 
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1859.       citor  to  the  petitioners^  nor  specify  whether  he  was  wit- 
Ei  pfeite      ^^^^  ^  ^®  signature  of  both,  or  of  which  of  the  two 
®*®**'"*      petitioners.    There  are  several  other  cases  also,  as  Ex 
parte  WiUdnton  {a),  and  Ex  parte  Clapham  {b),  which 
show  that  the  general  order  of  Lord  JEldon  is  to  be  con- 
strued strictly. 

Sir  John  Cross. — The  objection  to  the  form  of  the 
attestation  is,  that  it  is  not  in  strict  compliance  with  the 
terms  of  the  general  order.  The  petition  is  attested,  in 
fact ;  and  it  is  not  suggested,  that  any  possible  disadvan- 
tage to  any  party  can  arise  from  this  form  of  attestation. 
The  general  order  referred  to  is  a  rule  of  the  Court  for  its 
own  convenience,  and  is  not  the  law  of  the  land.  If, 
indeed,  an  act  of  parliament  were  to  direct  the  attesta- 
tion of  an  instrument  to  be  in  a  particular  form,  that 
form  must  then  be  strictly  pursued ;  as  it  would  be  re- 
quired by  die  law  of  the  land.  Thus,  the  attestation  of 
a  warrant  of  attorney,  given  by  a  party  in  custody,  must 
be  in  the  same  way  throughout  the  kingdom.  There  is 
a  rule  in  the  Courts  of  Common  Law,  that  the  signature 
of  a  counsel  must  be  subscribed  to  a  special  plea ;  that 
is  a  rule  of  convenience,  and  might  be  dispensed  with, 
if  the  Court  thought  proper.  A  signature  to  a  promis- 
sory note  is  sufficiently  attested  by  the  word  ^'  witness  ;** 
so  in  the  attestation  of  the  signature  to  an  agreementi 
that  word  has  been  held  sufficient.  I  cannot  bring  my 
mind  to  sayi  that  in  the  case  of  Ex  parte  Ctachlow  (c) 
there  was  any  cause  for  doubt,  whether  the  attestation 
there  related  to  the  signature  of  the  Lord  Chancellor^ 
or  the  petitioner*    Then  it  has  been  said,  that  there  is 

(a)  1  G.  &  J.  353.  (6)  Mont.  &  M*A.  5l. 

(c)  Mont  358« 
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a  distinction^  in  construing  the  rule,  between  a  petition        18S9. 
to  stay  the  certificate,  and  a  petition  to  have  it  allowed ;       ^^    ^ 
and  that  in  the  former  case  it  must  be  construed  with      ^ocu"* 
greater  strictness.    But  why  is  there  a  difference  in  that 
respect?    If  an  attestation  is  bad  in  one  case^  it  is  bad 
in  all  cases.    I  observe,  that  the  witness  has  signed  the 
word  <'  slor./'  instead  of  "  solicitor,**  to  the  attestation, 
which  appears  to  me  quite  as  forcible  an  objection  to  its 
validity,  as  the  one  that  has  been  relied  on  by  the  counsel 
for  the  respondents ;  as  the  terms  of  the  general  order 
require  the  witness  to  state  himself  to  be  attorney,  soU- 
citor,  or  agent  for  the  party  signing. 

Sir  George  Rose  concurred. 

Sir  Frederick  Pollock  then  urged  another  preliminary 
objection,  namely,  that  it  did  not  appear  from  any  state- 
ment in  the  petition,  in  what  state  the  certificate  was. 
The  petition  merely  asked,  that  the  certificate  might  be 
stayed,  without  containing  any  allegation  that  any  such 
document  had  been  signed  by  the  proper  number  of  cre- 
ditors, or  had  been  allowed  by  the  Commissioners.  The 
petition  does  not  in  fact  state,  that  the  certificate  has 
been  obtuned  by  the  bankrupt;  which  is  a  necessary 
allegation,  and  cannot  be  afterwards  supplied.  For,  ac- 
cording to  what  is  said  by  the  Vice  Chancellor  in  Ex 
parte  Cundall,  **  in  a  petition  to  stay  a  certificate,  all 
material  facts  must  be  equally  stated  in  the  petition^  and 
in  the  afiidavit  which  accompanies  it,  so  as  to  make  a 
primd  facie  case  for  staying  the  certificate.  [Sir  John 
Cross.  Here  the  certificate  is  in  Court,  a  hci  of  which 
the  Court  cannot  help  taking  cognizance.]  Still,  in 
various  cases  which  concern  the  liberty  of  the  subject^ 
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1839.  a  matter  must  be  stated  on  the  record,  notwithstanding 
E«  parte  ^^®  Court  may  know  it  of  their  own  knowledge.  As 
Stocein.  certain  acts,  therefore,  are  not  only  required  to  be  done, 
but  must  be  alleged  to  have  been  done,  before  a  party  can 
petition  to  stay  the  certificate,  it  follows,  that,  in  the  ab- 
sence of  the  latter  allegation,  the  petition  is  defisctiye ; 
and  the  case  of  Ex  parte  Groame  (a)  shows,  that  a  pe- 
tition to  stay  a  certificate,  prospectively,  cannot  be  sup- 
ported. The  same  principle  applies  to  various  proceed- 
ings in  the  Courts  of  Common  Law.  On  an  application 
to  set  aside  an  award,  for  instance,  the  affidavit,  in  sup- 
port of  the  application,  must  state,  that  the  award,  or 
the  submission,  has  been  made  a  rule  of  Court ;  and  it 
is  fatal  to  the  application,  if  it  omits  to  do  so.  The 
Court  might  look  at  their  own  rules,  if  they  chose,  to 
ascertain  the  fact ;  but  that  is  not  the  practice. 

Sir  George  Rose. — If  the  certificate  had  not  been, 
at  the  time  when  the  petition  was  presented,  actually 
lying  in  the  ofiice,  the  petition  might,  in  that  case,  have 
been  considered  a  premature  application ;  but,  as  such 
was  really  the  fact,  I  do  not  think  the  absence  of  the 
allegation  of  it  is  very  material. 

Sir  John  Cross,  also,  concurred  in  opinion  against 
the  validity  of  this  objection. 

Mr.  Swanston,  and  Mr.  J.  lituseU,  then  proceeded 
on  the  merits.  The  question,  as  to  the  rights  of  this  pe^ 
titioner,  arises  under  the  will  of  John  Stochen,  the  &tiier 
of  the  petitioner ;  by  which  he  devises  his  property,  upon 
certain  trusts^  for  the  benefit  of  his  son  and  daughter, 

(a)  Buck.  39. 
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the  petitioner,  and  Mrs.  Mattam^  the  wife  of  Peter  13d9. 
Mattam.  The  petitioneri  in  this  case,  has  the  same  £xp«rte 
rights,  as  an  unpaid  vendor  possesses,  to  come  in  and  s^^''^'* 
establish  his  claim  against  the  bankrupt.  And  that  part 
of  the  prayer  of  the  petition ; — ^which  prays  that  the  sur- 
plus of  the  proceeds  of  the  sale  of  the  brewery,  after  pay- 
ment of  the  sum  of  4194/.  to  the  petitioner,  may  be  paid 
in  to  the  credit  of  the  cause  still  pending  in  the  Court 
of  Chancery, — is  supported  by  the  decision  of  this  Court 
in  Ex  parte  Fcarden(fl)^  where  a  sum  having  been  or- 
dered to  be  paid  into  Court  by  the  bankrupt,  in  a  suit  in 
Chancery  still  pending  against  him,  a  claim  was  ordered 
to  be  entered  on  the  proceedings  for  that  amount ;  and 
the  assignees  were  directed  to  reserve  dividends  on  that 
sum,  to  be  paid  to  the  Accountant  General,  to  the  credit 
of  the  suit  in  Chancery.  And  the  case  of  Ex  parte 
Hancock  {b)  is  to  the  same  effect.  [Sir  George  Rose. 
There  is  a  distinction  between  a  case,  as  in  Ex  parte 
Hancock,  where  the  accounts  are  taken  in  bankruptcy, 
and  a  case  where  the  accounts  have  been  taken  in  a 
suit]  The  principle  of  the  cases  is,  that,  although  the 
creditor  cannot  prove  immediately,  because  certain  ac- 
counts between  him  and  the  bankrupt  are  to  be  taken, 
he  is  not  to  be  deprived  of  his  right,  to  assent  to,  or  dis- 
sent from,  the  certificate.  There  does  not  appear  to  be 
any  sound  reason  for  a  distinction  between  a  case,  where 
the  accounts  are  to  be  taken  in  a  suit,  and  one  where 
they  are  to  be  taken  before  the  Commissioners.  The 
only  objection  to  staying  the  certificate,  where  the 
amount  of  the  debt  of  the  creditor  is  to  be  ascertained 
by  an  account  to  be  taken,  is,  that  there  has  been  an  im- 

(a)  3  Deac.  &;C.  479*  (6)  3  Deae.  &  C.  533* 
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1839.  proper  delay  on  the  part  of  the  creditor  (a).  That  can- 
£z  parte  ^^^  ^^  imputed  to  this  petitioner.  In  cases  of  this  kind, 
^*^****'  the  Court  does  not  require  any  misconduct  of  the  bank- 
rupt to  be  proved^  to  induce  them  to  stay  the  certificate ; 
it  is  enough^  that  a  creditor  has  been  prevented  firom 
proving  his  debti  and  has  had  no  opportunity  of  as- 
senting t0|  or  dissenting  from,  the  allowance  of  it.  The 
case  of  Ex  parte  Whitchurch  (b)  shows,  that  where  the 
probable  amount  of  the  balance  of  a  creditor's  debt  is 
disputed,  although  the  Court  may  not  make  an  order  for 
staying  the  certificatCi  they  will  direct  it  to  be  deposited 
in  the  Bankrupt  Office,  subject  to  further  order.  The 
whole  of  the  debts  proved  under  the  fiat  is  only  1402/. ; 
while  the  demand  of  the  petitioner  is  three  times  this 
amount  Under  these  circumstances,  why  should  the 
certificate  go,  at  the  earliest  possible  moment  at  which 
it  can  be  allowed?  The  particular  tribunal,  before 
which  the  account  is  to  be  taken  in  this  case,  cannot 
aflfect  the  principle  by  which  the  Court  is  guided,  in  the 
exercise  of  its  discretion  in  all  cases  of  this  description ; 
and  that  is,  to  give  the  creditors  every  reasonable  pro- 
tection. 

Sir  Frederick  PoUoch,  and  Mr.  Bethell,  conirit  were 
stopped  by  the  Court. 

Sir  JoHK  Caos8.-^The  legislature  has  left  the  final 
allowance  of  the  bankrupt's  certificate,  as  a  matter  en- 
tirely for  the  discretion  of  the  Court ;  and,  if  the  pre- 
sent had  been  the  first  application  of  the  kind,  I,  for 
one,  should  have  been  inclined  to  suspend  the  aUowande 
of  it.    But  this  discretion  has  been  long  subject  to  cer- 

(d)  See  £f  paru  HadUyt  1  O.  &  J.  193.  {h)  iQ.ic3.lh 
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tain  rules ;  and,  without  going  into  all  the  cases  on  the        1839. 
subject,  it  is  sufficient  to  say,  that  the  exercise  of  that      ^^  p^^ 
discretion  is,  under  the  circumstances  of  the  present 
case,  restrained  by  the  decisions  on  previous  occasions. 
The  certificate,  therefore,  must  be  allowed. 

Sir  George  Rose^ — The  proceedings  in  ^e  suit  in 
Chancery,  consequent  on  the  matter  in  dispute,  were 
long  anterior  to  the  issue  of  the  fiat ;  and  unless  any 
misconduct  can  be  attached  to  a  bankrupt  during  the 
period  of  his  bankruptcy,  the  Court  cannot  interfere,  for 
the  purpose  of  stopping  his  certificate.  In  what  mode 
has  the  Court  ever  so  interfered,  except  for  positive  mis- 
conduct during  the  bankruptcy?  It  is,  therefore,  unne- 
cessary to  inquire,  whether,  or  not,  the  bankrupt  had 
interposed  difiiculties  in  the  way  of  efiecting  a  final  set- 
tlement of  accounts  with  the  petitioner,  previous  to  his 
bankruptcy.  There  never  was  a  case  so  little  tenable,  as 
that  which  appears  on  the  face  of  this  petition,  to  justify 
the  Court  in  staying  the  certificate*  That  part  of  the 
petition,  therefore,  which  relates  to  the  stay  of  the  certi- 
ficate, must  be  dismissed  with  costs*  As  to  the  other 
points,  the  petitioner  is  entitled  to  have  his  claim  ad- 
mitted to  proof,  for  such  amount  as  the  Commissioner, 
on  inquiry,  shall  think  fit  The  assignees  ought  to  be 
restrained  fi-om  distributing  the  property  until  the 
amount  of  the  petitioner's  claim  shall  be  finally  ad- 
justed; and  the  remaining  costs  must  be  costs  in  the 
cause. 

Mr.  Anderdon,  and  Mr.  Wood,  on  behalf  of  the  as- 
signees, urged  that  the  petition  should  be  dismissed  al« 
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1859.  together,  with  costs.  The  59th  section  of  the  Bankrupt 
£x  ptrte  ^^^  ^^  against  this  partial  relief.  By  that  section  it  is 
Stocum.  declared,  that  no  creditor,  who  has  brought  any  action 
or  suit  against  the  bankrupt,  in  respect  of  a  demand 
which  might  have  been  proved  as  a  debt  under  the  com- 
mission, shall  prove  a  debt,  or  have  any  claim  entered 
upon  the  proceedings,  without  relinquishing  such  action 
or  suit.  The  petitioner,  therefore,  ought  to  abandon  his 
suit  in  equity ;  or,  at  any  rate,  the  Court  should  order 
him  to  relinquish  such  suit,  and  transfer  it  to  this  Court. 

The  Court,  however,  declined  to  alter  the  order  al- 
ready pronounced. 

The  Order  was,  that  the  petition,  as  against  the 
bankrupt,  should  be  wholly  dismissed  with  costs, 
and  that  the  bankrupt's  certificate  be  laid  before 
the  Court  for  confirmation  and  allowance ;  that  so 
much  of  the  petition  as  related  to  the  certificate, 
as  against  the  assignees,  should  be  also  dis- 
missed, with  costs  ;  that  the  assignees  should  be 
restrained  firom  making  or  paying  any  dividend, 
until  the  debts  due  firom  the  bankrupt  to  the  pe- 
titioner should  be  proved,  or  until  fiirther  order ; 
and  that  the  remaining  costs  of  all  parties  should 
be  costs  in  the  pending  suit  in  Chancery  of 
Stocken  V.  Dawson* 
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lSd9. 


Ex  parte  John  Pheasant  and  another. — In  the  matter 

of  Frederick  Sherwood.  HaR!Mlrehvs, 

1839. 

This  was  also  a  petition  of  creditors,  to  stay  the  al«  The  Court  will 

Ml  1  iK>t  stftv  the 

lowance  of  the  bankrupt's  certificate,  until  they  should  btnkropt't  cer- 
be  able  to  go  in  and  prove  the  balance  of  their  debt  detenniuiiionor 
under  the  fiat.  brought  by  the 

It  appeared,  that  the  petitioners  held,  as  securities  for  J^iSit? third 
their  debt,  an  assignment  of  a  debt  due  to  the  bankrupt  SlSieofli- 
from  the  London  Dock  Company,  and  a  mortgage  of  the  f  ^  jff'!^" 
bankrupt's  equity  of  redemption  in  certain  leasehold  pre-  7^*^  ^  ?^' 

tioner  did  not 

mises  at  Lambeth ;  and  that  by  an  order  of  the  Court  ^pp^r  to  ha?e 

lued  due  dili- 

made  on  a  former  petition  of  the  present  petitioners,  it  genceinpoTiDg 
was  ordered,  that  the  assignees  should  concur  with  the  hit  debu 
petitioners  in  all  acts  necessary  to  be  done  by  them  for 
obtaining  payment  of  the  debt  due  firom  the  London 
Dock  Company,  to  the  extent  of  the  security  held  by  the 
petitioners.  The  petitioners  stated,  that  they  intended 
to  prosecute  that  order  with  due  diligence;  that  they 
had  already  commenced  an  action  against  the  London 
Dock  Company  for  recovery  of  the  debt  due  to  the  bank- 
rupt ;  the  amount  of  which  being  disputed  by  the  Com- 
pany, a  negociation  had  been  opened  with  them  for  as- 
certiuning  the  amount  of  the  debt,  without  proceeding 
with  the  action.  The  fiat  issued  on  the  8th  August 
18S8;  and  the  petitioners  accounted  for  the  delay  in 
proving  their  debt,  by  stating,  that  proposals  had  been 
made  by  the  bankrupt  and  some  of  his  principal  creditors, 
to  induce  the  petitioners  to  take  upon  themselves  the 
payment  of  a  composition  on  the  bankrupt's  debts,  upon 
having  an  assignment  executed  to  them  of  all  the  bank- 
rupt's estate  and  effects,  which  were  not  comprised  in  the 
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18S9.  securities  held  by  the  petitioners;  and  that  the  treaty  for 
Ex  parte  cfiecting  this  arrangement,  which  had  been  some  time 
^d*^' Ih^  pending,  was  only  broken  off  shortly  before  the  peti- 
tioners presented  their  former  petition.  The  petitioners 
alleged,  that  the  debt  due  to  them  from  the  bankrupt 
amounted  to  S6iOL  3$.  Sd.,  exclusive  of  interest,  and 
that  the  securities  which  they  held  for  the  same  would  not 
realize  more  than  1600Z.  at  the  utmost;  thereby  leaving  a 
sum  of  S040/.  3$.  Sd.,  at  the  least,  to  be  proved  by  the 
petitioners ;  of  which  the  sum  of  1000/.  would  be  suffici- 
ent to  turn  the  certificate. 

Mr.  Swamtan,  and  Mr.  Keene,  in  support  of  the  peti- 
tion. The  only  object  of  the  petitioners  is  to  stay  the 
certificate,  until,  by  the  realization  of  the  securities  held 
by  them,  the  amoimt  could  be  ascertained,  for  which 
they  were  entitled  to  prove  under  the  fiat.  It  has  been 
decided  in  Ex  parte  Whitchtirch  (a),  that  a  mortgagee 
may  petition  to  stay  a  certificate  until  his  security  is  rea- 
lized ;  and  in  Ex  parte  Hadley  (b),  also,  the  bankrupt's 
certificate  was  stayed,  upon  the  petition  of  the  partner 
of  the  bankrupt,  until  the  partnership  accounts  should 
be  taken ;  no  want  of  due  diligence  being  imputable  to 
the  petitioner.  In  the  present  case,  the  petitioners  are 
proceeding  in  an  action  against  the  London  Dock  Com- 
pany, to  recover  the  amount  of  the  debt  due  to  the  bank- 
rupt, and  are  using  all  due  diligence  to  realize  their 
security.  The  defence  of  the  bankrupt  is,  that  the  as- 
signment of  the  debt  due  firom  the  London  Dock  Com- 
pany was  executed  by  him  to  the  petitioners,  after  he  had 
committed  an  act  of  bankruptcy,  and  diat  the  petitioners 
were  aware  of  the  fact ;  but  the  account  he  gives  of  the 

(a)  1  6.  &  J.  71.  (6)  1  G.  &  J.  393. 
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matter  is  so  improbable  a  story,  that  the  Court  will  1839. 
hardly  give  credit  to  it.  His  statement  is,  that  one  of  ^  ^^^ 
the  petitioners,  before  the  bankrupt  executed  the  assign-  J^ YwHher. 
ment,  asked  him  if  he  had  committed  an  act  of  bank* 
ruptcy ;  and  that  the  bankrupt  said,  he  had  not,  unless 
a  denial  to  a  creditor  the  previous  day  amounted  to  an 
act  of  bankruptcy;  and  that  the  bankrupt  thereupon 
specified  the  circumstances  of  the  denial.  After  this 
communication,  the  bankrupt  would  have  the  Court  be- 
lieve, that  the  petitioners  consented  to  take  the  assign- 
ment as  a  security  for  future  credit  and  advances.  The 
only  answer  to  such  a  statement  is,  that  the  petitioners 
would  have  been  perfectly  insane,  to  have  acted  in  the 
manner  represented  by  the  bankrupt ;  and  they  deny  the 
truth  of  this  statement.  But  whether  the  security  held 
by  them  is  good,  or  not,  the  amount  of  their  debt,  either 
with,  or  without,  their  security,  is  quite  sufficient  to  turn 
the  certificate.  And  Lord  Eldon  in  one  case  stayed  the 
certificate,  in  order  that  a  creditor  who  resided  abroad, 
and  whose  debt  would  turn  the  certificate,  might  have 
an  opportunity  of  assenting  or  dissenting  to  its  allow- 
ance ;  Ex  parte  Lordifi). 

Sir  John  Cross.— In  this  case,  it  has  been  stated  that 
the  petitioners  have  been  prevented  firom  proving  their 
debt  by  unavoidable  delay.  But  I  see  nothing  in  the 
petition,  or  the  afiidavits,  to  warrant  this  allegation.  The 
petitioners  state,  that  they  are  proceeding  in  an  action 
against  the  London  Dock  Company,  for  the  purpose  of 
realizing  a  portion  of  their  debt ;  and  that  the  exact  ba- 
lance due  to  them  from  the  bankrupt  cannot  be  ascer- 

(a)  2  Hose,  421. 
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1839.        tained,  until  that  action  is  determined.    But  it  would 

J^^^       be  unreasonable,  to  prevent  the  bankrupt  from  having  his 

PHKAftANT      certificate,  until  the  determination  of  this  suit;  for  that 

tnd  another. 

would  be  to  deprive  the  bankrupt  of  all  benefit  firom  his 
certificate,  for  an  uncertain,  and  perhaps  for  a  long,  pe- 
riod of  time,  when  no  misconduct  has  been  alleged 
against  him  to  justify  the  Court  in  withholding  it. 

Sir  George  Rose. — ^The  petitioner  was  in  a  perfect 
condition  to  have  come  to  tiiis  Court  sooner  than  he  has 
done,  for  the  purpose  of  making  his  security  available. 
The  petition  must  therefore  be  dismissed,  with  costs. 

Petition  dismissed,  with  costs. 


Sirimm^  Inn  ^^  P*'^  Fbancis  Thornley  Foljambb  and  otiiers. — 
^*,\Y«~*2?'  In  the  matter  of  John  Hewitt. 

enS^iw^ti  THIS  was  an  application,  that  the  same  petitioning 
Dttsraibw  i^  creditors  might  be  at  liberty  to  sue  out  a  second  fiat 
bat  forlMre  to  against  the  bankrupt,  the  time  having  long  expired  for 
*"*^*KShS^'  prosecuting  the  first.  It  appeared,  that  the  bankrupt 
tome  disputM     had  Carried  on  business  in  partnership  with  his  brother, 

pending  with  his 

partner,  to  set-    Robert  Lightfoot  Hewitt,  and  that  they  had  become 

tie  then  by  ar- 

bitntion.    The  indebted  to  the  petitioning  creditors  in  a  large  sum  of 

eward  wei  not 

made  till  the  money,  who  applied  to  them  for  payment ;  when  Hobert 
1839.  wheo^e  Lightfoot  Hetoitt  stated  that  his  brother  was  indebted 
Sftorapplfed'for  ^^  him  in  a  large  amount,  and  that  disputes  having 
lSJtoft?rbut  arisen  between  them,  they  were  prevented  from  liqui- 
{^  rSl^^b^'th  ^^^^S  *e  debt  due  to  tiie  petitioners.  The  petitioners, 
Sew^  ^*b2  th   h*^^'"8  afterwards  received  information  that  John  Hewitt 

LordCbanoellor. 


FOLJAMBE. 
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had  committed  an  act  of  bankruptcy^  issued  a  fiat  against  1839. 
him  on  the  20th  December  1887  ;  but,  a  few  days  after-  ^^  ^^^ 
wards,  having  been  informed  that  the  two  brothers  had 
agreed  to  refer  all  matters  in  dispute  to  arbitration,  the 
petitioners,  in  the  hope  that  these  disputes  would  be 
soon  adjusted,  and  the  debt  due  to  the  petitioners  dis- 
charged, forbore  to  prosecute  the  fiat,  until  the  arbi- 
trators had  made  their  award.  This  event,  however, 
did  not  take  place  before  the  14th  February  last,  when 
the  arbitrators  awarded  the  sum  of  3121/.  to  be  paid  by 
instalments  by  John  Hetoitt  to  JR.  L.  Hewitt.  The 
petitioners  stated,  that  in  consequence  of  receiving  in- 
formation that  John  Hetoitt  had  not  complied  with  the 
award,  but  that  on  a  copy  of  it  being  left  at  his  lodgings, 
he  had  thrown  it  into  the  street,  they  were  led  to  think 
that  their  expectation  of  the  payment  of  their  debt  would 
not  be  realized ;  and  they  were  therefore  desirous  of 
issuing  another  fiat. 

Mr.  F.  Bayleyy  in  support  of  the  petition,  said  that 
the  present  case  was  the  very  reverse  of  the  case  of  Ex 
parte  Masterman  (a),  where  a  petitioning  creditor  was 
refused  permission  to  take  out  another  commission,  after 
the  time  had  elapsed  for  proceeding  with  the  first.  In 
that  case,  the  reason  assigned  by  the  petitioning  creditor 
for  his  delay  was,  having  entered  into  an  agreement  of 
composition  with  the  bankrupt ;  and  it  was  only  because 
the  bankrupt  failed  in  paying  some  of  the  instalments 
under  the  composition,  that  the  creditor  applied  to 
strike  a  docket  for  another  commission.  Under  these 
circumstances,  Lord  Eldon  refiised  leave  to  the  petition- 
ing creditor  to  issue  another  commission,  saying,  '^  I  do 

(a)  18  Ves.  298 ;  2  Rose.  442. 
VOL.  in.  T  T 
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1839.        not  approve  of  this  use  of  a  commission  of  bankruptcy. 


£z  parte  to  grind  an  unfortunate  man,  and  will  give  no  assistance 
to  such  a  purpose."  But,  in  the  present  case,  the  delay 
arose  from  motives  of  kindness  and  consideration  of  the 
petitioning  creditor  for  his  debtors,  and  not  at  all  with 
the  view  of  obtaining  any  advantage  to  the  creditor. 
There  was  here  no  agreement  for  a  composition,  nor 
any  understanding  or  negociation  with  the  bankrupt  to 
serve  the  ends  of  the  petitioning  creditor ;  but  a  mere 
voluntary  forbearance  on  his  part  to  prosecute  the  fiat, 
until  the  disputes  between  the  bankrupt  and  his  partner 
were  adjusted  by  the  arbitration. 

Sir  George  Rose, — Whatever  was  the  motive  of  the 
petitioning  creditor  for  delaying  to  proceed  with  the  fiat, 
his  conduct  has  produced  a  state  of  circumstances  ex- 
tremely inconvenient  and  injurious  to  the  other  creditors 
of  the  bankrupt,  inasmuch  as  the  issuing  of  the  fiat  was 
nodce  to  all  the  world  of  an  act  of  bankruptcy;  and  the 
efiect  would  be,  to  invalidate  all  dealings  with  the  bank- 
rupt subsequent  to  that  time. 

Mr.  Bayley. — The  issuing  of  the  fiat  would  not  be 
notice  in  this  case  of  an  act  of  bankruptcy,  as  there  was 
no  adjudication;  the  6  Geo,  4.  c.  16.  s.  83.,  expressly 
declaring,  that  the  issuing  of  a  commission  shall  only  be 
deemed  notice  of  a  prior  act  of  bankruptcy,  ''  if  the 
adjudication  of  the  person  or  persons,  against  whom 
such  commission  has  issued,  shall  have  been  notified  in 
the  London  Gazette,  and  the  person  or  persons  to  be 
afiected  by  such  notice  may  reasonably  be  presumed  to 
have  seen  the  same." 
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The  Court  said,  that  they  did  not  think  there  were 
sufficient  grounds  alleged  to  induce  them  to  grant  the 
.application. 
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1839. 


Ex  parte 

FOLJAMBB. 


Mr.  JBayUy  renewed  his  application  this  day  before    LincoifCt  inn 

Hall, 

the  Lord  Chancellor,  distinguishing  the  present  case     March  21. 
from  that  of  JSx  parte  Masterman  (a),  before  cited,  and 
Ex  parte  Smith  (b)y  where  the  commission  was  issued 
for  the  purpose  of  pressing  the  banlpiipt  and  his  friends 
to  an  arrangement. 

Lord  Cottenham^  C.  desired  that  the  affidavit  of  the 
petitioning  creditor  might  be  handed  up  to  him,  and  he 
would  read  it,  and  dispose  of  the  case  on  a  future  day. 


His  Lordship  this  day  said,  that  the  reason  assigned 
by  the  bankrupt's  brother  for  non-payment  of  the  debt, 
namely,  that  the  bankrupt  was  the  person  who  ought  to 
pay  it,  was  the  very  reason  why  the  petitioning  creditor 
should  have  proceeded  with  the  fiat ;  and  he  therefore 
refused  the  application. 


(a)  18  Ves.  298;  2  Rose,  442. 


(h)  Rose,  332. 


Marek  27. 


lilr  ^k  A  4  ^Mft  A  Aft  Av^^ev 

Ex  parte  Minerva  Goodman. — In  the  matter  of  John  ^^  ig^  X839. 

Henry  NaINBY.  a  creditor  hav- 

ing,  before  the 

XHIS  was  the  petititon  of  the  executrix  of  a  judgment  his  debtor,  taken 
creditor  for  liberty  to  prove,  under  the  following  circum-  tion,  died  shwt- 

.  ly  before  the 

Stances.  issuing  of  the 

fiat ;  and  the 
bankrupt,  eight  months  after  the  issuing  of  the  fiat,  obtained  a  judge's  order  for  his  discharge, 
on  the  ground  that  the  action  abated  by  the  death  of  the  plaintiff;  the  plaintiiTs  executrix 
interferioe  in  no  way  whatever  to  oppose  the  discharge : — Held,  tliat  the  discharge  was  not  an 
extinguishment  of  the  debt,  and  that  the  executrix  could  prove  the  amount  of  it  under  the  fiat. 

T  T  2 
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18d9,  In  Michaelmas  term^  1830,  the  bankrupt,  being  then 

Ei  parte  ^  prisoner  for  debt  in  the  Queen's  Bench,  was  charged 
Goodman.  -^  execution  by  the  creditor  for  the  sum  of  TSL  lOs., 
and  continued  in  prison  until  the  issuing  of  the  fiat, 
which  was  sued  out  on  the  6th  October  1837.  The 
creditor  died  shortly  before  the  fiat  was  issued ;  and,  in 
June  1838,  the  bankrupt  served  the  petitioner  with  a 
summons  to  shew  cause  before  the  Lord  Chief  Justice 
of  the  Court  of  Queen's  Bench,  why  the  bankrupt 
should  not  be  discharged  out  of  custody,  the^action 
having  abated  by  the  death  of  the  plaintiff,  and  the 
judgment  not  having  been  revived.  No  cause  being 
shewn  on  the  return  of  the  summons,  an  order  was 
made  by  Lord  Denman,  on  the  13th  June  1838,  for  the 
bankrupt's  discharge.  The  petitioner  alleged,  that  she 
was  always  disirous  of  proving  the  debt,  and  applied  to 
prove  it,  as  soon  as  she  was  informed  that  a  dividend 
would  be  paid ;  but  the  commissioner  thought,  that  after 
the  bankrupt  had  been  taken  in  execution,  and  subse- 
quently discharged  from  custody,  the  debt  could  not  be 
proved. 

Mr.  BetheU  appeared  in  support  of  the  petition. 

Mr.  Steere,  for  the  assignees,  contended,  that  the  dis- 
charge of  the  bankrupt  was  a  voluntary  act  on  the  part 
of  the  petitioner ;  inasmuch  as  after  being  served  with 
the  summons,  she  did  not  attend  to  show  cause  before 
the  Chief  Justice,  but  let  the  order  for  the  discharge  be 
made  vrithout  any  opposition. 

Mr.  Rogers,  and  Mr.  Petersdorff^  appeared  on  behalf 
of  the  Bankrupt.    [Mr.  BetheU  objected  to  their  being 
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heard  for  the  bankrupt,  agunst  a  petition  to  prove  a  1839. 
debt ;  but  the  Court  permitted  them  to  cite  any  cases  ^^^ 
that  bore  upon  the  question.]  In  Cohen  y.  Cunning^  Goodman. 
ham  (a)y  it  was  decided  that  a  judgment  creditor,  who 
had  taken  his  debtor  in  execution,  could  not  sue  out  a 
commission  of  bankruptcy  against  him  upon  the  same 
debt  And  in  Bumaby's  case(&),  upon  the  authority 
of  which  the  doctrine  in  Cohen  y.  Cunningham  was 
founded,  the  same  point  was  also  expressly  decided.  So, 
in  Taylor  y.  Waters  (c),  it  was  held,  that  B,  could  not,  in 
an  action  brought  against  him  by  A.,  set  off  a  judgment 
recovered  by  him  against  A.^  for  which  A.  was  charged 
in  execution.  In  Blackburn  v.  Stupart  (d),  the  Court 
held,  that  a  defendant  could  not  be  taken  in  execution 
twice  on  the  same  judgment,  although  he  was  discharged 
the  first  time  by  the  plaintiff's  consent,  upon  an  express 
understanding  that  he  should  be  liable  to  be  taken  in 
execution  again,  if  he  failed  to  comply  with  the  terms 
agreed  on.  And  the  same  principle  had  been  previously 
acted  upon  in  Vigers  v.  Aldrich  («);  where  a  plaintiff 
having  taken  the  defendant  in  execution,  and  discharged 
him  on  an  agreement  to  pay  the  debt  at  certain  stipu- 
lated times,  it  was  held,  that  he  could  not  afterwards 
bring  an  action  upon  the  judgment.  It  appears  in  the 
present  case,  that  the  Lord  Chief  Justice  discharged  the 
bankrupt  out  of  custody,  because  there  had  been  no 
reviver  of  the  judgment  since  the  death  of  the  plaintiff; 
but  in  TidcTs  Practice  it  is  laid  down,  that  an  executor 
need  not  revive  a  writ  of  capias  ad  satisfaciendum  by 
sdrefacias. 

(o)  8  T.  R.  123.  (6)  1  Str.  663.  (c)  6  M.  &  S.  103. 

(rf)  2  East,  243.  (e)  4  Burr.  2482. 
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1839.  Mr.  BetheU  was  not  heard  in  reply. 


£z  parte 

GooDMAK.  Sir  John  Cross. — There  is  no  doubt,  that  at  the 
time  of  the  death  of  the  creditor,  the  debt  doe  to  him 
from  the  bankrupt  was  still  in  existence.  The  moment, 
however,  that  the  plaintiff  in  the  action  died,  the  bank- 
rupt was  as  much  entitled  to  his  discharge,  as  when  he 
got  it,  provided  the  executrix  of  the  plaintiff  did  not 
interfere.  In  Braughton  v.  Martin  (a),  the  Court  of 
Common  Pleas  discharged  a  defendant  out  of  custody, 
who  was  in  execution  at  the  suit  of  a  plaintiff^  some 
time  since  deceased,  where  there  was  no  executor  or 
administrator  of  the  plaintiff,  and  the  plaintiff's  fiunily, 
on  notice  of  a  motion  for  the  discharge  of  the  defendant, 
declined  interfering.  If  the  bankrupt  chose  to  lie  in  prison 
so  long  before  he  applied  for  his  discharge,  he  has  sustained 
BO  prejudice  at  the  hands  of  the  petitioner;  more  especially 
as  no  steps  were  taken  by  the  petitioner  to  oppose  his 
discharge,  when  he  did  apply  for  it.  But,  cannot  a  plain- 
tiff, who  has  his  debtor  in  execution,  discharge  him 
from  custody  in  case  of  his  bankruptcy,  and  prove  his 
debt  under  the  fiat?  It  is  different,  where  the  creditor 
takes  the  bankrupt  in  execution  after  the  issuing  of  the 
fiat ;  for  that  amounts  to  an  election ;  JSx  parte  Know* 
eU{h).    The  question  is  here,  whether,  when  the  Chief 


(a)  1  B06.  &  P.  176.  And  see  Parkinwn  y.  Harlock,  2  N.  R.  340; 
Imt  lee  Holmet  y.  Mtireott,  1  Bing.  431. 

(b)  13  Vet.  192.  In  this  case  Lord  Erskine  is  reported  to  say,  "  Consi- 
dering the  bankruptcy  out  of  the  case,  it  is  clear,  that  by  taking  the  body  in 
execution,  the  debt  is  satisfied  to  all  intents  and  purposes."  Bat  the  pro* 
position  does  not  quite  hold  to  that  extent,  if  the  doctrine  of  Lord  Eiisn- 
bormgh  on  this  subject  in  Taylor  y.  Waten  is  correct ;  where  he  obeenres, 
that  the  taking  of  the  body  in  execution  does  not  extinguish  the  debt,  but 
only  bars  the  remedy  against  the  debtor.    See  5  M.  &  S.  104. 
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Justice  ordered  the  discharge  of  the  bankrupt,  the  debt 
thereby  became  extinguished.  I  think  it  did  not ;  and  I 
have  no  hesitation  in  saying,  that  the  petitioner,  under 
these  circumstances,  has  a  right  to  go  in  and  prove  the 
debt  under  the  fiat  (a). 
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1889. 


£x  parte 
Goodman. 


Sir  Georoe  Rose. — It  appears  to  me,  that  there  is 
nothing  in  the  objection,  as  to  the  lapse  of  time  since 
the  issuing  of  the  fiat,  to  prevent  the  petitioner's  right 
of  proof.  The  taking  of  the  body  in  execution  before 
the  issuing  of  the  fiat  is  only  an  extinguishment  of  the 
debt  sub  modo. 

The  Order  was,  that  the  proof  should  be  ad- 
mitted, and  the  costs  of  all  parties  paid  out  of 
the  estate  (£)• 

(a)  His  HoDoar  referred  also  to  Baily't  case,  2  Mod.  315,  where  a 
debtor  being  in  execution,  and  the  plaintiff  dying  intestate,  the  debtor  took 
oat  administration  to  the  plaintiff,  and  applied  for  her  dischaige,  on  the 
ground  of  having  administered  to  her  creditors ;  but  the  Court  held,  that 
she  could  not  be  thus  discharged,  because  non  conttat  de  persond,  and  she 
could  not  give  a  warrant  of  attorney  to  acknowledge  satisfaction. 

(6)  See  1  Deac.  B.  L.  191. 


&x  parte  Thomas  Gaitskell,  and  John  Gaitskell. — 

In  the  matter  of  Thomas  Benjaian  Kino.  Watmintur, 

— ,  April  22, 1839. 

JL HIS  was  the  petition  of  certain  creditors  of  the  bank-  Where  a  fiat  is 
rupt,  to  annul  the  fiat,  under  the  following  circumstances,  „]«  par^  of^ 
as  stated  in  the  petition :—  j^^gme'S  ^. 

tor,  and  procur- 
ing for  the 

bankrupt  his  certificate,  the  fiat  wiU  be  amralled,  notwithstanding  the  sufficiency  of  the 

usual  requisites. 
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1839.  On  the  20th  December  1838|  a  fiat  was  issued  against 

£z  parte      ^^  bankrupt,  on  the  petition  of  his  father,  Thomas  King. 

G11T.MLL.         On  the  23rd  November  1888,  the  petitioners  had  ob- 

tained  a  verdict  against  the  bankrupt,  in  an  undefended 

action,for  goods  sold  and  delivered;  upon  which  judgment 

was  entered  up  for  299/.  69.  3<2.,  and  88/.  35.  2d.  costs. 

The  bankrupt  was  a  publican,  carrying  on  business  in 
King  Street,  Leadenhall  Street,  and  on  the  22nd  Novem- 
ber 1838,  he  entered  into  an  agreement  for  the  sale  of 
the  lease  of  his  public-house,  and  the  goodwill  of  his 
business,  and  his  stock-in-trade;  which  sale  was  com- 
pleted on  the  26th  November,  and  produced  a  clear  sum 
of  68U0«.4<f. 

The  petitioners  stated,  that  it  was  usual  and  customary 
in  the  trade,  when  an  establishment  of  this  kind  was 
given  up  and  sold,  to  give  notice  to  all  the  trade  creditors, 
and  to  allow  the  wine  merchant  of  the  concern  to  receive 
the  value  of  the  stock  of  wine,  and  the  distiller  to  take 
the  value  of  the  stock  of  spirits  on  the  premises,  towards 
satisfaction  of  their  respective  demands ;  but  that  no  no- 
tice whatever  of  the  sale  was  given  to  the  creditors  of  the 
bankrupt,  except  Messrs.  Barclay  &  Co.,  the  brewers,  a 
clerk  of  whom  attended  the  completion  of  the  sale,  and 
upon  the  payment  of  the  purchase-money,  the  sum  of 
628Z.  155.,  and  also  Ql.  45.  4ef.,  the  value  of  the  ale  and 
porter  on  the  premises,  were  paid  to  Messrs.  Barclay  Sc 
Co.,  in  satisfaction  of  a  debt  due  to  them ;  and  the  bank- 
rupt, out  of  the  residue  of  the  purchase-money,  received 
47/.  145.,  which  he  applied  to  his  own  use.  The  peti- 
tioners charged,  that  the  above-mentioned  sale  was  made 
by  the  bankrupt  in  concert  with  his  father,  in  order  to 
defi'aud  the  petitioners,  and  prevent  them  from'obtaining 
any  benefit  from  their  judgment,  and  with  the  fiurther 
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view  of  issuing  a  friendly  fiat  against  the  bankrupt ;  and  ^®^^- 
that  for  this  purpose^  the  bankrupt,  on  the  13th  December  ex  parte 
1838,  inserted  in  the  Gaasette  a  declaration  of  his  insol-  G^'™«"- 
vency,  with  the  privity  of  his  father.  One  of  the  peti- 
tioners attended  the  meeting  for  the  choice  of  assignees, 
not  for  the  purpose  (as  it  was  alleged)  of  proving  their 
debt,  but  merely  to  watch  the  proceedings ;  and,  on  the 
Commissioner  being  informed  that  there  was  no  estate  to 
be  administered,  he  expressed  his  intention  to  adjourn 
the  choice ;  but,  being  afterwards  informed  of  the  sale  of 
the  bankrupt's  lease  and  stock-in-trade,  he  intimated  his 
opinion  that  there  ought  to  be  a  choice  of  assignees, 
thinking  the  sale  to  be  fraudulent;  and,  at  the  same  time, 
considered  the  petitioner,  John  Gaitskell,  to  be  a  proper 
person  to  be  appointed  assignee ;  upon  which  he  was  in- 
duced to  prove  under  the  fiat,  and  to  consent  to  be  ap- 
pointed assignee ;  but  it  was  distinctly  stated,  on  behalf 
of  the  petitioners,  that  they  did  not  thereby  admit  the 
validity  of  the  fiat,  but  were  induced  to  take  that  course, 
in  deference  to  the  suggestion  of  the  Commissioner,  and 
with  a  view  to  see  whether  the  sale  could  be  successfully 
impeached,  for  the  benefit  of  the  bankrupt's  creditors ; 
and  that  such  acceptance  of  the  office  of  assignee  was  to 
be  without  prejudice  to  the  full  right  of  the  petitioners 
to  apply  to  annul  the  fiat.  The  petitioners  then  stated, 
that  they  had  since,  upon  inquiry,  ascertained  that  Messrs. 
Barclay  &  Co.  held  the  lease  of  the  public-house,  as  a 
security  for  525/.  advanced  to  the  bankrupt ;  and  that  the 
estimated  value  of  the  lease,  upon  the  above  sale,  was 
460/.,  to  which  extent  the  sale  could  not  be  afiected ;  and 
the  petitioners  were  advised  by  their  counsel,  that  it  would 
not  be  prudent  to  bring  an  action  against . Messrs.  iSor- 
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1839.        clay  &  Co.  for  the  recovery  of  the  money  received  by 

Ex  pvte       ^*»®™- 
GAmiELL.        rpjj^  amount  of  the  debts  proved  under  the  fiat  was 

614/.,  and  the  amount  of  the  debts  not  proved  about 

300/. 

The  petition  alleged,  that  the  accounts  of  the  bank- 
rupt were  in  a  very  irregular  and  imperfect  state,  and 
that  it  nowhere  appeared  that  the  bankrupt's  father,  who 
sued  out  the  fiat,  was  a  creditor  of  the  bankrupt;  that 
the  assets  did  not  exceed  10/. ;  that  the  fiat  was  sued  out 
by  the  petitionbg  creditor,  in  firaudulent  collusion  with 
the  bankrupt;  that  the  bankrupt  had  stated  that  he 
would  have  taken  the  benefit  of  the  Insolvent  Act,  but 
that  he  was  apprehensive  of  being  remanded,  on  account 
of  a  vexatious  defence  of  the  action  brought  against  him 
by  the  petitioners. 

The  petitioning  creditor  had  proved  a  debt  of  102/. 
lOs.9  upon  a  bill  of  exchange  drawn  by  the  bankrupt 
upon  his  father,  and  indorsed  by  Henry  King^  his  bro- 
ther, and  alleged  to  have  been  accepted  as  a  security  for 
a  debt  due  by  the  bankrupt  to  one  Mr.  Goldie. 

In  answer  to  the  allegations  in  the  petition,  llamas 
King  swore,  that  he  was  not  privy  to  the  sale  of  the 
bankrupt's  lease  and  stock,  not  being  aware  of  it  until 
after  it  had  taken  place,  when  he  expressed  his  disap- 
probation of  it  to  the  bankrupt  and  other  persons ;  that 
he  never  contemplated  applying  for  a  fiat  against  the 
bankrupt,  until  after  the  sale  had  been  made  by  him,  and 
a  preference  given  to  Messrs.  Barclay  &  Co. ;  and  that 
the  advertisement  of  insolvency  was  not  inserted  vnth  the 
privity  of  Thomas  King;  that  being  advised  that  the 
payment  made  to  Barclay  k  Co.  could  not,  at  all  events^ 
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be  sustained  beyond  the  sum  of  460/.,  the  deponent  de-       18d9. 
termined  to  issue  a  fiat  against  the  bankrupt,  with  the      ^T^TI 
view  of  making  Barclay  &  Co.refiind  the  money,  which,     Gaztsxuu 
the  deponent  considered,  they  had  received  by  way  of 
preference  firom  the  bankrupt;  that  he  expected  the  sum 
of  184Z.  19«.,  at  least,  would  be  recoverable  under  the 
fiat  from  Barclay  &  Co. ;  and  that  he  was  not  sure  the 
bankrupt  was  in  insolvent  circumstances,  until  he  disco- 
covered  that  he  had  sold  his  lease  and  stock. 

Mr.  Anderdon^  in  support  of  the  petition.  The  father 
of  the  bankrupt  is,  in  this  case,  the  petitioning  creditor ; 
and  the  petition  charges,  that  the  declaration  of  insol- 
vency, which  was  the  act  of  bankruptcy,  was  concerted 
between  the  bankrupt  and  his  father ;  and  that  the  fiat 
was  concocted  between  them,  for  the  sole  purpose  of 
whitewashing  the  bankrupt.  The  petitioners,  being  un- 
able to  obtain  payment  of  the  debt  owing  to  them  by  the 
bankrupt,  brought  an  action  against  him,  and  obtained  a 
verdict,  but  were  defeated,  in  consequence  of  the  sale  of 
the  whole  of  the  bankrupt's  effects.  The  sale  took  place 
only  three  days  after  the  verdict;  the  latter  having  been 
obtained  on  the  SSrd  November,  and  the  sale  taking 
place  on  the  26th,  and  the  declaration  of  insolvency  was 
filed  on  the  13th  December.  The  question  will  be, 
therefore,  whether,  under  the  circumstances  stated  in  the 
petition,  this  must  not  be  considered  as  a  firaudulent  fiat. 

Mr.  Bethdl,  and  Mr.  I^ripp,  ccntri.  The  affidavits 
filed  in  answer  to  the  petition  deny  any  firaudulent  col- 
lusion between  the  bankrupt  and  his  fitther,  while  the 
petitioners  have  made  no  affidavit  to  support  the  charges 
of  fraud  stated  in  the  petition.    Their  affidavit  only 
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1839.  states,  that  they  have  ''ground  to  suspect**  that  the  fiat 
^^^^  was  sued  out  by  the  petitioning  creditor,  in  collusion 
Gaxtskbll.  with  the  bankrupt;  but  without  stating  what  were  the 
grounds  for  this  suspicion.  The  petitioner,  John  GaitskeU, 
got  appointed  assignee  for  the  very  same  purpose  for  which 
the  petitioning  creditor  issued  the  fiat,  namely,  with  a  view 
to  set  aside  the  sale  of  the  bankrupt*s  lease  and  efiects, 
or  compel  Barclay  8c  Co.  to  refund  the  proceeds  of  the 
sale.  It  is  true,  that  there  are  hardly  any  assets,  except 
what  may  be  got  firom  compelling  Barclay  &  Co.  to  re- 
fund the  money  received  by  them ;  but  it  is  not  because 
the  assets  may  be  small,  or  because  the  attempt  to  upset 
the  payment  to  Barclay  &  Co.  may  be  unsuccessful,  that 
the  fiat  is  to  be  held  to  have  been  improperly  issued.  If 
there  are  no  assets  to  pay  the  expenses  of  prosecuting 
^  the  fiat,  they  will  not  fall  on  the  petitioners,  but  on  the 
petitioning  creditor.  In  Ex  parte  Bourne  ((i), — where 
Lord  Eldon  superseded  a  commission,  because  it  was 
taken  out  for  the  express  purpose  of  putting  an  end  to  an 
action  brought  by  the  bankrupt  agadnst  the  petitioning 
creditor,  and  not  for  the  purpose  of  its  operating  as  a 
commission  for  the  benefit  of  the  general  creditors, — 
Lord  Eldon  admits,  that ''  where  a  commission  is  taken 
out  with  a  motive  of  defeating  an  action,  but  with 
the  intent  and  purpose  of  its  operating  as  a  com- 
mission, the  Court  would  not  interfere  to  supersede 
such  commission."  And  where  a  petition  was  presented 
to  this  Court  to  annul  a  fiat,  on  the  bankrupt*s  suggestion 
that  the  object  of  the  petitioning  creditor  was  to  dissolve 
a  partnership  subsisting  between  the  bankrupt  and  other 
persons,  the  Court  said,  that  in  order  to  induce  them  to 
annul  the  fiat  on  this  ground,  they  must  be  quite  satisfied^ 

(a)  2G.&J.  137. 


Gaxtskkll. 
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that  the  dissolution  of  the  partnership  was  the  9ole  ob-  1839. 
ject  of  the  petitioning  creditor ;  JEx  parte  Parhes  (a).  £x  parte 
So,  it  is  not  a  sufficient  ground  for  annulling  the  fiat  in 
this  case^  that  the  petitioning  creditor  had  a  bye  object  in 
issuing  it ;  his  sole  object  must  have  been  improper.  The 
Commissioner  examined  into  the  matter,  and  acquiesced 
in  the  propriety  of  working  the  fiat.  The  bona  fides  of 
the  petitioning  creditor  was  not  impeached  by  any  evi- 
dence,  and  his  debt  was  undisputed. 

Mr.  Anderdon,  in  reply,  was  stopped  by  the  Court. 

Sir  John  Cross. — If  there  was  the  prospect  of  any 
advantage  to  the  general  body  of  the  bankrupt's  cre- 
ditors, or  to  the  petitioning  creditor  himself,  in  prosecu- 
ting this  fiat,  I  should  be  unwilling  to  annul  it.  But  it 
appears  to  me,  that  it  cannot  possibly  be  worked  for  any 
beneficial  purpose.  The  assets  amount  to  only  10/.^ 
while  the  amount  of  the  debts  proved  exceeds  900/.  It 
is  said,  that  one  of  the  objects  of  the  fiat  was  to  compel 
Barclay  &  Co.  to  refund  the  money  paid  to  them  out  of 
the  proceeds  of  the  sale  of  the  bankrupt's  lease  and 
eflfects ;  but  the  only  ground,  on  which  the  transaction 
with  Barclay  &  Co.  could  be  impeached,  would  be,  that 
the  bankrupt  deposited  his  lease  with  them,  in  contem- 
plation of  bankruptcy ;  but  there  is  not  a  shadow  of 
evidence  in  support  of  this  suggestion.  The  question  is, 
then,  whether  the  fiat  was  sued  out  by  the  bankrupt's 
father,  for  the  benefit  of  himself  and  other  creditors,  or 
in  concert  with  his  son,  fpr  the  exclusive  benefit  of  the 
latter.  The  intention  of  the  petitioning  creditor  must  be 
judged  of  by  the  facts.     Now,  what  are  those  facts  ? 

(a)  3  Deac.  31 ;  and  see  £s  parte  WiUbeam,  Back,  459. 
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1839.  Itajqpears,  there  had  been  an  action  brought  by  the  peti- 
^^^^^  tioners  against  the  bankrupt,  and  a  verdict  obtained 
Gaztikbll.  against  him,  no  defence  being  ofiered  at  the  trial,  and 
the  opposition  being  clearly  vexatious.  Three  days  af- 
terwards a  sale  of  all  the  bankrupt's  property  took  place> 
evidently  with  a  view  to  defeat  the  judgment  obtained  by 
the  petitioners ;  an  act  of  bankruptcy  was  concocted,  and 
the  requisite  machinery  prepared,  the  bankrupt's  father 
supplying  the  place  of  a  petitioning  creditor;  the  bank- 
rupt, his  father,  and  the  solicitor,  were  all  together  be- 
fore the  Commissioner,  and  the  solicitor  proves  the  filing 
of  the  declaration  of  insolvency,  which  constituted  the 
act  of  bankruptcy.  The  bankrupt  was  liable,  under  the 
judgment  obtained  against  him  by  the  petitioners,  to  have 
his  person  seized ;  and  this  was  prevented  by  his  father 
suing  out  a  fiat,  under  which  he  could  obtain  a  protection 
from  the  Commissioner.  This  has  been  the  whole  re- 
sult of  the  fiat ;  and  the  question  is,  therefore,  whether 
the  fiat  was  sued  out  for  a  proper  purpose,  or  for  the 
sole  purpose  of  benefiting  the  bankrupt.  I  am  of  opinion, 
that  it  is  the  fiat  of  the  bankrupt,  and  of  no  other  per- 
son, and  consequently  that  it  ought  to  be  annulled. 

Sir  Gborge  Rose. — I  concur  with  my  learned  col- 
league. The  money  paid  by  the  bankrupt  to  Barclay  & 
Co.  could  not  for  a  moment  be  considered  in  the  light  of 
a  fraudulent  preference ;  for  the  sale  of  the  bankrupt's 
lease  and  goods,  and  the  payment  to  them  of  the  pro- 
ceeds of  the  sale,  were  by  virtue  of  the  previous  security 
they  held,  and  which  was  delivered  to  them  by  the  bank- 
rupt long  before  the  sale  took  place.  It  is  quite  obvious, 
that  this  fiat  is  taken  out  for  no  earthly  object  but  to  give 
the  bankrupt  his  certificate,  and  to  deprive  the  petitioners 
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of  the  fruits  of  their  judgment.     There  has  been  an  1839. 

abuse  of  the  process  of  the  Court ;  the  fiat  must,  there-  ^^  ^^^e 

fore,  be  annulled,  notwithstanding  the  sufficiency  of  the  Gait««ll. 
usual  requisites. 

Fiat  annulled,  with  costs. 


In  the  matter  of  William  Norris,  and  Thomas  Norris.     Wutmituter, 

AprU  26,  18^. 

1  HIS  was  a  contest  between  two  creditors  for  the  fiat.     After  a  joint 
It  appeared,  that  after  a  joint  fiat  had  issued  against  the  tgunstii.&  B., 
two  bankrupts,  Thojnas  Norris  died  on  the  22d  April;  and  ^i^icb  the  nme 


that  on  the  84th  April,  the  same  petitioning  creditor  ap-  ^^^^^m 
plied  at  the  Bankrupt  Office,  with  firesh  docket  papers,  Jf^'i'^'lt^*''' 
for  a  separate  fiat  against  WiUiam  Norris,  the  survivor,  wwe  with  fxeih 
but  found  that  other  docket  papers  for  a  separate  fiat  had  ^^^  *  ■•?*"{? 

'^  ^  '^  fiat  against  B., 

been  previously  tendered  by  another  creditor.  but  found  an- 

other creditor 
had  previondy 
lodged  other 

Mr.  Swanston,  on  behalf  of  the  other  creditor,  now  docket  papers 
applied  for  an  order  to  annul  the  joint  fiat,  and  that  a  rate  fiat:— l^id, 
separate  fiat  might  be  issued  against  TT.  Norris,  on  the  lion*ing*c?Si"tor 
docket  papers  of  the  other  creditor,  who  was  the  prior  JjftJasl^JiSSr 
applicant  as  to  the  separate  fiat.     The  joint  fiat  is  in-  ^^^"'^"^Ld 
valid,  by  reason  of  the  death  of  T.  Norris ;  and,  as  our  ^  the  pre- 

ference. 

docket  papers  were  the  first  in  the  office  for  the  separate 
fiat,  we  are  entitled  to  the  preference. 


Mr.  Bacon,  for  the  petitioning  creditor  under  the  joint 
fiat,  contended,  that  notwithstanding  the  death  of  one  of 
the  bankrupts  against  whom  the  joint  fiat  was  issued, 
the  petitioning  creditor  had  a  right  either  to  go  on  vnth 
that  fiat  against  the  survivor,  or  to  issue  a  fresh  one, 
without  the  interference  of  any  other  creditor. 
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1839.  Sir  George  Rose. — ^All  that  you  want,  is  a  separate 

Ex  parte       ^**  against  the  survivor.    The  joint  fiat  already  issued 
•n?anoiher     ^®  sufficient  to  estop  them  from  issuing  a  fresh  fiat. 

Mr.  Swanston,  in  reply.  I  did  not  expect  to  hear  it 
urged,  that  the  joint  fiat  could  be  proceeded  with,  after 
the  death  of  one  of  the  two  parties  against  whom  it  was 
issued.  This  is  not  like  the  case,  where,  after  a  joint 
fiat  being  issued,  the  Lord  Chancellor  supersedes  it  as 
to  one  of  the  parties,  and  it  remains  good  as  to  the 
other ;  for  this  is  specially  provided  for  by  the  16th  sec- 
tion of  the  6  Geo.  4.  c.  16. ;  but  there  is  no  such  provi- 
sion, in  case  of  the  death  of  one  of  the  bankrupts.  An 
adjudication  under  a  joint  fiat  against  A.  and  B>,  that  A . 
only  has  become  bankrupt,  will  not  support  the  fiat 
against  J..  In  Ex  parte  Green  (a),  where  one  of  two 
parties  had  died  after  the  issuing  of  a  joint  commission 
against  them,  Sir  G.  Rose  said,  that  the  commission  was 
void  by  the  death  of  one,  and  that  it  might  be  super- 
seded, as  a  matter  of  course,  by  application  at  the  Bank- 
rupt Office.  But  this  the  Bankrupt  Office  would  not 
do  in  the  present  case,  and  we  have  been  obliged  to 
come  here  for  an  order  to  annul  the  joint  fiat.  There  is 
nothing  contained  in  the  16th  section  of  the  Bankrupt 
Act,  which  enables  this  Court  to  give  efiect  to  an  invalid 
fiat ;  for,  where  a  joint  fiat  is  void  as  to  one  of  the  parties 
named  in  it,  it  ought  not  to  be  partially,  but  wholly,  su- 
perseded ;  Ex  parte  Wray  (&).  Sir  John  Leach  mis- 
took the  meaning  of  the  16th  section,  when  he  decided 
that  a  joint  commission,  invalid  in  its  concoction,  might 
be  superseded  as  to  one  of  the  bankrupts,  and  be  good 
as  to  the  other.     For  that  section  only  intended,  that  a 

(a)  1  Deac.  249.  (6)  Moot.  &  M.  195. 
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commission  originally  valid  should  not  be  rendered  in-        1839. 
valid,  by  superseding  it  as  to  one  of  the  parties ;  not  that      j.^^     ^^ 
an  invalid  commission  should  be  made  valid,  by  a  pratial       Nobris 

'    -^       *  andaDother« 

supersedeas. 

Sir  John  Cross. — Without  giving  any  opinion  as  to 
the  invalidity  of  the  joint  fiat,  it  seems  to  be  admitted  by 
both  parties,  that  there  ought  to  be  a  new  one.  It  ap- 
.pears  to  me,  that  the  first  party  who  issued  the  joint  fiat, 
and  which  was  to  all  intents  and  purposes  a  legal  fiat  at 
the  time  it  was  issued,  ought  not  to  sufier  from  the  act 
of  God,  by  the  death  of  T,  Norris^  and  that  he  has  the 
better  claim  to  a  separate  fiat  against  the  surviving  part- 
ner. 

Sir  George  Rose. — The  only  question  is,  whether 
the  petitioning  creditor  under  the  joint  fiat  shall  not 
have  a  reasonable  time  to  issue  another  fiat;  and  whether 
the  party  who  makes  this  application  to  the  Court  should 
be  permitted  to  snap  up  a  separate  fiat,  before  the  other 
party  had  any  option  given  to  him,  whether  he  would 
issue  another  fiat  against  the  surviving  partner.  I  think 
he  has  been  guilty  of  no  unreasonable  delay,  before  he 
tendered  fresh  docket  papers  for  the  separate  fiat,  and 
that  he  ought  to  be  preferred  to  the  present  applicant. 

Mr.  Swanston  then  applied,  on  behalf  of  his  client,  for 
the  costs  of  the  present  application  ;  contending  that  his 
client  had  been  perfectly  regular,  and  ought  to  be  in- 
demnified from  the  costs  of  being  brought  here,  which 
was  occasioned  by  the  delay,  whether  reasonable  or  not, 
of  the  other  party.  '  * 

VOL.  III.  u  u 
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I8d9.  The  CovRTi  however,  declined  to  allow  the  costs. 


Ex  parte 

aJanoXr.  Application  dismissed. 


Ex  parte  James  Whisson. — In  the  matter  of  John 

WettmintUr,  CaRTER. 

Apnl  27,  1839. 

An  official  as-  HTHIS  was  the  petition  of  the  creditors'  assignee  against 

entitled  to  any  the  allowance  of  a  certain  sum  for  commission,  made  by 

the  amount  of  the  commissioner  to  the  official  assignee,  under  the  fol« 

the  Slte^e  lowing  circumstances : 

mMt^g'edpio.  The  bankrupt  had,  before  his  bankruptcy,  deposited 

perty.  which  ^j^jj  Messrs.  Reid  &  Co.  the  lease  of  the  public  house 

were  paid  over  * 

by  theparchaser  occupied  bv  him,  as  a  security  for  monies  then  due,  or  to 

to  the  mortga-  . 

gee,  and  which   bccomc  due,  from  him  for  money  lent  and  beer  supplied 

were  not  soffi-  mi 

cient  to  satisfy    by  Reid  &  Co.     The  lease  of  this  house,  with  the  fix* 

the  debt  doe  on 

the  mortgage ;  tures,  and  the  goods  and  effects  contained  in  it,  consti- 

signee  having  tutcd  the  whole  of  the  bankrupt's  property*    The  peti- 

services  in  ef-  tioner,  as  assignee  of  the  bankrupt's  estate,  entered  into 

He^u^oSy  en**  *  treaty  with  a  purchaser  for  a  sale  of  the  lease,  subject 

a\?owancc'oat*°  *^  ^^^®  equitable  mortgage ;  and  accordingly  a  deed  of 

ro?*^to^'to  assignment  was  prepared  to  which  the  petitioner,  the 

remunerate  official  assignee,  and  Reid  &  Co.  were  parties,  by  which, 

uis  services^ 

as  shall  appear    in  consideration  of  700/.  paid  by  the  purchaser  to  Reid 

to  the  Commis- 
sioner, upon       &  Co.,  in  part  satisfaction  of  the  debt  due  to  them  from 

consideration  of 

the  bankrupt's  the  bankrupt,  the  lease  was  assigned  to  the  purchaser  for 
the^ature^of  the  remainder  of  the  term.  The  official  assignee  at 
officia/assignee!  ^^  objected  to  cxecuto  the  lease,  on  the  ground  that 
rea^nable?"*  '  *®  '^^^^  ^^^^  ^  ^ave  passed  through  his  hands,  in 

order  that  he  might  have  deducted  his  commission  on 
that  sum ;  but  he  eventually  executed  the  assignment,  re- 
serving his  claim  for  commission.    The  petitioner  cd- 
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legedi  that  the  oiBcial  assignee  did  not  in  any  way  inter-       1639. 
fere,  or  take  any  trouble,  in  effecting  the  sale  of  the       ^ 
property.    At  a  meeting  before  the  Commissioner  to      Whissok. 
discuss  the  right  of  the  official  assignee  to  commission 
on  the  purchase  money,  the  Commissioner  decided  that 
he  was  so  entitled.    At  the  audit  meeting  the  official 
assignee  produced  the  account  of  his  receipts  and  dis- 
bursements, in  which  there  was  a  charge  of  11/.  1  Off.  for 
commission  on  the  above-mentioned  sum  of  700/.,  and 
another  charge  of  1/.  1&.  for  commission  on  35/.  paid  to 
the  landlord  of  the  premises  for  rent  due  from  the  bank- 
rupt, which  charges  were  allowed  by  the  Commissioner. 
This  petition  was  presented  by  way  of  appeal  from  his 
decision. 

The  petitioner  contended,  that  the  official  assignee 
was  not  entided  to  commission  on  a  mortgage  debt; 
especially  when  the  property  encumbered,  as  in  the 
present  instance,  could  not  be  considered  the  property 
of  the  bankrupt,  but  of  the  equitable  mortgagee,  the 
property  not  being  worth  the  sum  due  on  the  mortgage ; 
and  it  was  also  urged,  as  a  reason  against  the  allowance 
of  the  claim  of  the  official  assignee,  that  in  a  case  where 
the  mortgage  debt  was  of  large  amount,  the  commission 
might  absorb  the  whole  surplus  of  the  bankrupt's  estate. 

The  official  assignee  insisted,  that  the  700/.  should 
have  been  paid  through  his  hands,  and  he  would  then 
have  been  entitled  to  commission  upon  it,  as  money  ac- 
tually received  by  him,  and  that  he  ought  not  to  be  de- 
prived of  his  commission  by  the  mode  of  payment 

Mr.  Kocy  and  Mr.  J.  Rus^U^  in  support  of  the  peti- 
tion.    It  is  settled  by  Ex  parte  Tiplady  (a),  that  this 

(a)  3  Deac.  &  C.  570. 

vv2 
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18;$9.        Court  has  jurisdiction  to  entertain  a  petition  against  the 
^^^^^^       allowance  made  by  the  Commissioner  to  the  official  as- 

£z  parte  ^ 

Whx8»on.  signee.  In  the  present  case,  the  sum  of  700/.,  on  which 
the  official  assignee  has  charged  commission,  was  not  the 
property  of  the  bankrupt,  but  of  Messrs.  Meid  8c  Co. 
[Sir  George  Rose.  Are  not  you  conceding  too  much  ? 
Suppose  it  is  part  of  the  bankrupt's  property,  how  is  the 
official  assignee  entitled  to  commission  on  it?]  It  is 
difficult  to  say,  how  he  can  be  entitled  to  commission  on 
money,  which  he  never  received.  There  is  no  entry  on 
the  proceedings,  on  what  ground  the  Commissioner  al* 
lowed  the  official  assignee's  charge  for  commission  on 
this  sum.  The  official  assignee  took  no  trouble  in  pro- 
curing a  purchaser  for  the  property,  or  in  any  part  of 
the  transaction.  Then,  with  respect  to  the  sum  charged 
for  commission  on  the  amount  of  the  rent  paid  to  the 
landlord, — there  is  not  a  pretence  for  the  official  assig- 
nee making  such  a  charge.  The  question  is,  in  fact, 
whether  the  official  assignee,  when  not  a  shilling  comes  to 
the  bankrupt's  estate  to  be  divided  amongst  the  creditors, 
is  entitled  to  any  per  centage,  by  way  of  commission. 

Mr.  Swanston,  for  the  official  assignee.  It  would  be 
very  desirable  that  the  Court  should  look  at  the  proceed- 
ings under  the  fiat,  to  see  the  principle  on  which  the 
Commissioner  directed  this  allowance  to  be  made  to  the 
official  assignee.  If  the  Commissioner  calculated  the 
allowance  to  him  for  his  services,  and  referred  to  the 
700/.  as  the  value  of  the  bankrupt's  lease,  that,  it  is  sub- 
mitted, will  not  vitiate  the  allowance.  The  Court  should 
have  the  certificate  of  the  Commissioner,  in  order  to 
know  what  he  has  done. 

Mr.  Koe  was  heard  in  reply. 


Whisson. 
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Sir  John  Cross. — It  appears  in  this  case,  that  the  '^SS9. 
sum  claimed  by  the  official  assignee  is  not  in  the  nature  £x  parte 
of  a  compensation  for  any  services  rendered  by  him,  but 
as  commission  on  a  certain  sum  paid  to  Messrs.  Meid  & 
Co.  at  so  much  per  cent.  Now,  I  am  at  a  loss  to  know 
what  right  he  has  to  any  commission  on  this  sum.  The 
law  does  not  recognize  any  allowance  to  the  official  as- 
signee for  commission,  but  merely  authorizes  the  Com- 
missioner to  make  such  allowance  to  him,  as  the  services 
rendered  by  him,  and  the  amount  of  the  bankrupt's  es- 
tate, may  justify  the  Commissioner  in  ordering  (a).  The 
Commissioner,  therefore,  is  bound  to  look  to  the  nature 
of  the  services  of  the  official  assignee,  and  the  amount  of 
the  bankrupt's  property.  Now,  if  the  Commissioner  has 
in  this  case  calculated  any  allowance  to  the  official  as- 
signee in  respect  of  the  sum  of  700Z.,  which  was  not  the 
property  of  the  bankrupt,  he  has  done  wrong,  and  that 
allowance  must  be  rescinded. 

Sir  George  Rose. — It  appears  to  me  very  immaterial, 
whether  this  sum  of  700/.  was  the  property  of  the  bank- 
rupt, or  not ;  the  only  question  being,  in  my  apprehen- 
sion, whether  the  official  assignee  was  entitled  to  any 
sum  in  the  nature  of  commission  on  the  produce  of  the 
sale  of  property,  in  effecting  which  no  services  were 
rendered  by  him.  The  case  of  Ex  parte  Tiplady  (6), 
which  has  been  referred  to,  does  not  touch  this  question. 
Thercj  the  only  question  was,  whether  the  official  assig- 
nee was  entitled  to  so  much — Aere,  the  only  question  is, 
whether  he  is  entitled  to  any  thing.  Suppose  the  official 
assignee  had  refused  to  execute  the  conveyance  to  the 

(a)  See  1  &  2  WiU.  4.  c.  56.  s.  57.  (6)  3  Deac.  &  C.  570. 


660  CASES  IN  BANKRUPTCY. 

1839.  purchaser,  unless  he  was  paid  the  sum  he  claimed  for 
£z  parte  Commission  out  of  the  proceeds  of  the  sale, — I  much  ques- 
WHiaaoH.  iJqjj^  whether  this  Court  would  not  have  ordered  him  to 
execute  the  conveyance,  and  pay  the  costs  of  the  appli* 
cation*  Or,  suppose  he  should  take  the  amount  of  this 
claim  for  commission  out  of  the  general  estate  of  the 
bankrupt,  the  sum  to  which  he  had  so  helped  himself 
would  in  that  case  form  an  item  in  his  accounts,  and 
ought  to  be  disallowed  by  the  Commissioner  when  the 
accounts  were  audited.  His  Honour  then  suggested  the 
Order,  which  was  finally  adopted  by  the  Court 

The  Order  was,  a  declaration  that  the  official  as- 
signee was  not  entitled  to  any  charge  for  commis- 
sion, in  respect  of  the  sum  of  700/. ;  that  it  should 
be  referred  back  to  the  Commissioner  to  review 
the  allowance  made  by  him  to  the  official  assig* 
nee,  having  regard  to  such  declaration ;  and  if 
the  Commissioner  should  be  of  opinion  that  such 
allowance  was  too  much,  then  that  the  Commis- 
sioner might  reduce  the  allowance ;  but  the  al- 
lowance to  stand,  if  the  Commissioner  should 
be  of  a  contrary  opinion ;  and  that  the  costs  of 
both  parties  should  be  paid  out  of  the  estate. 
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18S9. 


Ex  parte  Jackson,  Riddle,  8c  Co. — In  the  matter  of    p|r„j^i„„^ 

Warwick  and  Clagett.  ApHmand30, 

1839. 

This  was  a  petition  for  the  rehearing  of  a  former  pe-  decision  b' Ex* 
tition,  and  for  a  reversal  of  the  order  made  thereon, dated  ^(^anulTage* 
the  12th  July  1838,  by  which  the  Court  ordered  that  a  ^f^^'^hf^^^^^^ 
certain  proof,  made  by  the  petitioners  against  the  separate  although  the  ac- 
estate  of  W.  S.  Warunck,  should  be  expunged.    The  dealings  be- 

*  tween  the  par- 

facts  of  the  case,  as  they  appeared  on  the  previous  hear-  ties,  in  respect 

of  which  the  pe- 

ing,  are  stated  in  the  former  Report,  ante,  page  365.         titionereciaimed 

mi  .  •  ti         1      1  1  •  •  *  "B^t  of  proof 

The  present  petition  alleged,  that  the  petitioners  re-  against  tiie  se- 
sided  in  the  United  States  of  America,  and  that  none  of  ^.5.  Wancick, 
them  were  in  this  country  at  any  time  between  the  pre-  retebothinThe 
senting  and  hearing  of  the  former  petition,  or  had  any  b^ropul'and 
opportunity  of  communicating  with  their  agent,  touching  ^^'{^u°°h  JJ'^j 
the  matters  contained  in  it,  or  of  makimr  affidavits  in  op-  L^  ^J!l^i^'  ^' 

'  °  *"     ao.  8. 32.  directs 

position  to  it;  and  that  the  petition  was  not  heard,  with  that  the  decision 

'^  *  *'  '  of  the  Court  of 

such  evidence  as  they  could  have  made  available,  had  Review,  on  any 

1        11 «-       -r     T  I       •        appeal  from  the 

they  been  in  this  country ;  but  that  Mr.  Jackson  having  Commissioner 

-rtiiin         :ii^         i  ••        ^^^  qucstion  of 

occasion  to  come  to  England,  he  found  that  the  petition  proof,  shall  be 

---  -         -  ,  -,  ,.  finala  unless  an 

had  been  heard  previous  to  his  amval.  appeal  to  the 

The  petition  then,  by  way  of  supplement  to  the  former  -^I'^^^^^tWn 
petition,  alleged  that  J.  and  J.  Warwick  did,  for  the  J^^rt^f'Review 
purpose  of  reirabursinir  the  petitioners  the  amount  of  the  "P^®'  special 

*      *  or  circumstances, 

bills  of  exchange  drawn  by  them  on  the  petitioners,  and  pemittedacase 

of  paying  other  bills  drawn  on  TT.  S,  Warwicky  consign  tion  to  be  re- 
heard, not  with - 
to  him,  both  before  and  after  the  commencement  of  the  standing  the  pe- 

1  •>,  .  .  -  tition  for  re- 

partnersbip  between  him  and  Clagett,  large  quantities  of  hearing  was  not 
tobacco,  and  divers  bills  of  exchange ;  but  that  such  con-  six  months  after 

•  1         •  11  ■  1  the  former  hear- 

signments  and  remittances,  and  the  transactions  connected  ij^„ 
therewith,  were  entered  and  kept  in  the  separate  books 
of  W.  S.  Warwick,  distinct  from  the  transactions  of  the 
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1839.  partnership.  That  part  of  the  tobacco  was  sold  by  WL 
Ex  parte  *^*  WoTwicky  and  the  proceeds  received  by  him^  and 
aDd^ofberB  0*^^^  P^'^^  ^^  pledged  for  his  own  debts  and  liabilities, 
or  for  those  of  himself  and  his  partner ;  and  that  the  bills 
of  exchange  remitted  by  A,  and  J.  Warwick  were  nego- 
ciated  partly  by  W,  S,  Warwick,  and  partly  by  him  and 
his  partner^  and  the  proceeds  received  and  disposed  of  for 
his  and  their  respective  use  and  benefit.  That  in  the 
books  and  accounts  of  W.  S.  Warwick,  credit  was  given 
to^.  and  «7.  Warwick  for  the  tobacco  so  consigned,  and 
the  bills  so  remitted ;  and  that  he  charged  them  with  ail 
bills  which  had  been  drawn  and  accepted  by  him,  or  by 
himself  and  his  partner,  on  account  of  ^.  and./'.  Wannck, 
That  it  appeared  by  the  account  current  books  of  W.  S. 
Warwick,  that  the  several  bills  of  exchange  (mentioned 
in  the  former  petition  to  have  been  drawn  by  the  peti-> 
tioners  on  Warwick  &  Clagett,)  were  accepted  by  TFar- 
toick  and  Clagett,  on  account  of  W,  S.  Warwick,  and 
were  respectively  charged  by  him  to  A.  and  J.  Warwick 
in  his  account  with  them  ;  and  that  all  these  bills  were 
drawn  against  the  consignments  and  remittances  made 
by  A.  and  J.  Warwick  to  W.  S.  Warwick,  for  the  pur- 
pose of  reimbursing  the  petitioners  the  advances  made  by 
them  to  A.  and  J.  Warwick.  That  the  three  several  bills, 
which  were  mentioned  in  the  former  petition  as  having  been 
drawn  upon  the  petitioners  by  A.  and  «7.  Wartvick,  under 
the  letter  of  credit  of  W.  S.  Warwick,  were  accepted  and 
paid  by  the  petitioners ;  and  that  upon  the  acceptance  of 
these  bills,  the  same  were  charged  in  the  books  of  the 
petitioners  to  the  account  of  A.  and  J*  Warwick,  merely 
for  the  purpose  of  keeping  the  account  under  the  letter  of 
credit  distinct  firom  any  other;  and  that  the  whole  of  the 
transactions  connected  with  the  letter  of  credit,  and  the 
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acceptances  of  the  petitioners  in  respect  thereof,  as  well        1839. 
as  the  five  bills  drawn  by  the  petitioners  upon  Warwick       j,^  ^^^ 
&  Clagett  for  their  reimbursement,  were  entered  in  the       Jackson 

*^  and  others. 

books  of  the  petitioners  to  the  account  of  A.  and  J. 
Warwick.  That  the  petitioners  never  accepted  the  credit 
of  Warwick  &  Clagett  in  lieu  of  the  credit  of  W.  S. 
Wartoick,  and  that  they  always  considered  W.  S.  War^ 
wick  as  their  debtor,  for  the  advances  made  by  them 
under  the  letter  of  credit ;  and  that  as  the  account  opened 
on  the  credit  of  W.  S.  Warwick  was  altogether  distinct 
from  the  joint  exchange  account  between  the  petitioners 
and  W,  S<  Warwick,  the  petitioners  did  not  consider  the 
terms  *'  credit,  advices,  and  instructions/'  contained  in 
TF".  S.  Warwick^ 8  letter  of  the  1st  October  1836,  and  in 
the  letter  of  Warwick  &  Clagett  of  the  6th  October 
1836,  as  extending  to  the  account  so  opened  on  the  credit 
of  W.  S.  Warwick,  in  favor  otA.  and  J.  Warwick;  and 
that,  by  the  open  accounts  referred  to  in  the  letter  of  the 
petitioners  of  the  15th  November  1836,  were  only  meant 
the  joint  exchange  accounts,  and  had  no  reference  what- 
ever to  the  account  so  opened  on  the  credit  of  W.  S.  War^ 
wick. 

The  petitioners  alleged,  that  they  drew  the  five  bills 
of  exchange  upon  Warwick  8c  Clagett,  merely  as  a  mode 
of  reimbursement,  and  in  the  belief  that  it  would  be  more 
convenient  to  W,  S,  Warwick  to  draw  them  in  that  man- 
ner than  on  him  alone ;  more  especially  as  the  petitioners 
had  reason  to  expect  that  he  would  shortly  visit  the 
United  States,  and  might  probably  be  absent  from  Lon- 
don when  the  bills  would  arrive  there,  or  become  pay- 
able ;  and  also  because  bills  drawn  upon  W.  S.  Warwick 
alone,  after  the  commencement  of  his  partnership  with 
Clagett,  would  not  be  so  current  in  the  market  as  bills 
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1839.  drawn  upon  the  finn;  and  the  petitioners  alleged,  that 
Ex  parte  ^^^y  ^^  °^^  ^y  drawing  the  bills  on  Wancick  &  Clagett, 
and^iben.  ii^tend  to  release  W.  S.  fVarwick  from  his  liability  on  his 
letter  of  credit,  or  to  accept  fVartoick  &  Clagett  as  their 
debtors,  instead  of  W.  S.  Warwick  ;  the  petitioners  being 
utter  strangers  to  Clagett^  and  knowing  nothing  of  his 
respectability. 

The  petition  then  stated,  that  A.  and  J.  Warwick  did 
not  in  any  way  acknowledge  or  recognise  the  partnership 
of  Warwick  &  Clagett ;  and  accordingly  all  the  bills 
drawn  by  them  were  drawn  upon  TF.  S.  Warwick  alone, 
although  some  of  the  bills  were  (without  the  sanction  or 
authority  of  A.  and  J.  Warwick)  accepted  in  the  name 
of  the  partnership  firm  of  Warwick  &.  Clagett;  and  that 
all  the  correspondence  touching  these  transactions,  on  the 
part  of  A.  and  J.  Warwick^  was  addressed  to  W,  jSL 
Warwick  separately,  and  all  the  accounts  respecting  such 
transactions  were  entered  in  the  books  of  A.  and  J. 
Warwick,  to  the  account  of  W.  S.  Warwick  alone ;  and 
that  they  never  authorized  any  transfer  to  Wartoict  and 
CXagett  of  the  credit  of  W.  S.  Warwick,  by  which  A.  &  J. 
Warwick  were  authorized  to  draw  upon  the  petitioners^ 
nor  any  transfer  by  W.  S.  Warwick  to  Warwick  & 
Clagett,  of  any  funds  of  A,  and  J*  Wartcick,  which  were 
in  W.  S.  WarwicKs  hands,  at  the  time  of  his  forming  a 

partnership  with  Clagett. 

« 

Mr.  Swanston,  Mr*  Lee,  and  Mr.  Reynolds,  on  behalf 
of  the  respondents,  took  a  preliminary  objection  to  the 
hearing  of  this  petition,  which  they  contended  was  wholly 
irregular,  and  that  the  Court  had  no  jurisdiction  to 
entertain  it.  By  the  stat.  of  1  &  S  WiU.  4.  c.  56.  s.  SS., 
it  is  provided,  ^^  that  if  the  Court  of  Review  shall  deter- 
mine, in  any  appeal  touching  any  decision  in  matter  of 
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law,  upon  the  whole  merits  of  any  proof  of  debt,  then  1839. 
the  order  of  the  said  Court  shall  finally  determine  the  ^^  ^^ 
question  as  to  the  said  proof,  unless  an  appeal  to  the  ^i^^^ 
Lord  Chancellor  be  lodged  within  one  month  after  such 
determination.**  Now,  in  the  present  case,  the  peti- 
tioners have  let  not  only  one  month,  but  more  than  six 
months,  elapse,  before  they  took  any  proceeding  to  set 
aside  the  former  order;  they  are  consequently  estopped 
firom  appealing  to  the  Lord  Chancellor  against  the  former 
decision  of  this  Court,  But  if  they  are  to  be  permitted, 
by  means  of  this  petition,  to  revive  the  former  proceed- 
ing,  they  might  then  appeal  to  the  Lord  Chancellor 
against  any  order  which  the  Court  may  make  upon  this 
petition ;  although  their  own  laches  prevent  them  from 
appealing  against  the  former  order.  Mr.  Jackson,  the 
present  petitioner,  remained  in  England  some  time  after 
the  former  order,  and  yet  he  took  no  steps  to  apply  for  a 
rehearing,  or  to  set  aside  the  former  order.  This  delay 
will  operate  very  prejudicially  to  the  rest  of  the  creditors. 
For,  by  theSlst  section  of  the  statute  before  referred  to, 
it  is  provided,  *'  that  in  all  appeals  on  the  question  of 
the  right  of  proof,  a  sum  not  exceeding  any  expected 
dividend  or  dividends,  on  the  debt  in  dispute  in  such 
proof,  may  be  set  apart  in  the  hands  of  the  Accountant- 
General,  until  the  appeal  is  disposed  of."  So  that  a 
large  sum  of  money  has,  by  reason  of  the  delay  of  the 
petitioners  in  presenting  this  petition,  already  been 
locked  up  from  the  general  body  of  the  bankrupt's 
creditors,  ever  since  the  ISth  July  last,  a  period  of 
more  than  nine  months. 

The  Court,   however,  overruled  the  objection;  Sir 
John  Cross  saying,  that  he  did  not  think  that  the  former 


656  CASES  IN  BANKRUPTCY. 

1839.        petition  ought  to  be  considered  an  appeal,  in  a  strict 

Ex  ptite       '^8*^  sense,  although  it  was  called  so  by  the  act  of  par- 

and^'tlTr       liana^nt ;  for,  on  a  petition  against  the  decision  of  the 

Commissioners  on  a  question  of  proof,  the  Court  hears 

new  evidence  in  the  case,  which  is  not  done  on  the 

hearing  of  an  appeal. 

For  the  convenience  of  the  parties,  the  case  was  then 
ordered  to  stand  over* 

April  30.  Mr.  J.  Russell,  and  Mr.  Betkell,  in  support  of  the 

petition.  The  important  question  for  the  consideration 
of  the  Court  is,  whether  there  is  evidence  of  any  new 
contract  between  these  parties ;  that  is,  a  substitution  of 
a  new  contract  for  the  old,  after  the  1st  October  1836, 
when  W.  S.  Warwick,  in  a  letter  of  that  date,  announced 
to  Jackson,  Middle  &  Co.,  that  he  had  taken  Clagett 
into  partnership.  We  submit,  that  the  correspondence 
between  the  parties  plainly  shows,  that  it  never  was  the 
intention  oi  Jackson,  Riddle  &  Co.  to  substitute  a  new 
contract.  And  there  is  nothing  in  it,  which  shows,  that 
Clagett  knew  of  the  letter  of  credit  given  by  W.  S. 
Warwick  in  favour  oi  A.  k  J.  Warwick,  when  the  letter 
of  the  6th  October  was  written.  Then,  with  respect  to 
the  five  bills  of  exchange,  which  the  petitioners  drew 
upon  the  new  firm  of  Warwick  &  Clagett, — that  was 
done  merely  as  a  mode  of  reimbursement,  and  does  not 
amount  to  evidence  of  an  agreement,  on  the  part  of  the 
petitioners,  to  substitute  the  liability  of  Warwick  &.  Cla- 
gett for  the  separate  liability  of  W.  S*  Warwick.  [Sir 
Jokn  Cross.  You  may  take  it  for  granted,  that  the 
Court  will  not  decide,  that  there  is  a  new  contract,  merely 
because  these  bills  of  exchange  were  drawn  upon  War- 
wick &  Clagett.]    We  have  it  expressly  deposed  to  by 


CASES  IN  BANKRUPTCY.  657 

two  persons  connected  with  the  house  of  Jackson,  Riddle  ^  ^^^* 
&.  Co.,  that  it  never  was  their  intention  to  transfer  the  £x  parte 
debt  of  W.  S.  Warwick  to  the  firm  of  fVarwick  &  Clagett.  a^aXL 
It  would  appear,  from  what  fell  firom  the  Judges  of  this 
Court  on  the  former  hearing,  that  the  Court  thought, 
that  the  circumstance  of  the  bills  being  drawn  by  the 
petitioners  on  the  firm  of  Warwick  &  Clagett^  and  being 
accepted  by  that  firm,  was  sufficient  evidence  of  an 
agreement,  by  the  petitioners,  to  substitute  the  liability 
of  fVarwick  &  Clagett  for  the  separate  liability  of  War- 
wick. We  contend,  however,  thai  as  far  as  relates  to  the 
liability  of  W.  S,  Warwick  for  the  dealings  of  A,  &J, 
Warwick  with  the  petitioners  in  America,  this  circum- 
stance does  not  prove  that  the  petitioners  consented  to 
any  transfer  of  his  separate  liability  to  the  new  firm. 
The  original  arrangement  was  between  three  parties, 
FF.  S.  Warwick,  A.  &  J.  Warwick  (the  Virginia  house), 
and  Jackson,  Riddle  &  Co.  Then,  how  is  an  arrange- 
ment  between  only  two  of  these  parties,  namely,  W,  S. 
Warwick,  and  Jackson,  Riddle  &  Co.  to  be  substituted 
for  an  arrangement  between  the  three, — when  A,^J. 
Warwick  are  no  parties  to  this  subsequent  arrangement? 
The  dealing  between  ^ .  &  «7.  Warwick  and  W.  S.  War-* 
wick  goes  on  in  the  same  way  as  it  did  before ;  it  is 
sworn,  that  they  never  recognized  the  partnership  of 
Warwick  &  Clagett,  and  accordingly  drew  all  their  bills 
on  W.  S.  Warwick  alone.  This  is  a  strong  circumstance 
to  show,  that  A.  8c  J,  Warwick  were  no  parties  to  any 
transfer  of  the  liability  to  the  new  firm.  The  additional 
facts  on  this  petition  are,  that  although  one  account, 
namely,  the  joint  exchange  account,  was  transferred  to 
the  new  firm  of  Warwick  &  Clagett,  the  accounts  of  the 
transactions  with  ^.  &  «/•  Warwick  in  the  letter  of  credit 
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18S9.  from  W.  S.  Warwick,  were  kept  perfectly  distinct  by 
Ex  parte  J^^^son  &  Co.,  and  were  also  entered  in  the  separate 
Jackson       books  of  W.  S.  Warwick  distinct  from  the  transactions 

aDQ  others. 

of  the  partnership.  The  letter  of  credit  never,  in  fact, 
became  a  part  of  the  partnership  transactions  of  War- 
wick &  Clagett.  It  has  been  decided,  that  a  proposal 
by  the  debtor  to  substitute,  and  an  acceptance  by  the 
creditor  of,  another  liability,  did  not  amount  to  a  positive 
agreement  on  the  part  of  the  creditor  to  release  the 
former  liability;  David  v.  Ellice  (a).    In  that  case,  A» 

B.  &  C.  were  in  partnership  in  trade.  A.  retired  from 
the  firm ;  and  notice  of  that  fact  was  given  to  £>.,  a  ere* 
ditor  of  the  firm,  and  that  B.  &  C.  continued  the  busi- 
ness, assumed  the  funds,  and  charged  themselves  with 
the  debts  of  the  partnership.  The  balance  due  to  D. 
was  transferred  to  his  credit  by  the  new  firm,  and  D. 
was  informed  of  this  transfer,  and  assented  to  it  He 
afterwards  drew  upon  the  new  firm  for  a  part  of  this 
balance,  and  they  accepted  and  paid  his  bills.  The 
new  firm  having  become  insolvent,  it  was  held  that  C. 
continued  liable  for  the  debt  due  to  2).  from  the  old 
firm.  That  case  is  not  so  strong  as  the  present,  in  fiivour 
of  the  continuance  of  the  liability  of  the  former  firm. 
It  is  true,  that  in  the  subsequent  case  of  Thomps(m  v. 
Perdval  (&)  some  doubts  were  thrown  upon  the  correct- 
ness of  the  former  decision.  In  the  last-mentioned  case 
the  facts  were  these: — A.  k  B.  dissolved  partnership, 
and  agreed  that  the  business  should  be  carried  on  by  jB. 
alone,  and  that  he  should  receive  and  pay  all  debts; 
sufficient  fimds  being  left  in  his  hands  for  that  purpose. 

C,  a  creditor  of  the  firm, ,  afterwards  applied  to  B.  for 
payment  of  his  debt,  and  was  told  by  him  that  A .  knew 

(a)  5  B.  &  C.  196.  (b)  5  B.  &  Adol.  925. 
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nothing  of  his  debt,  and  that  he,  C,  must  look  to  B.  1839. 
alone.  C.  then  drew  a  bill  on  B.,  which  he  accepted,  £x  parte 
but  which  was  afterwards  dishonoured ;  and  it  was  held,  and^ot^erB. 
in  an  action  brought  by  C.  against  A.  &  J9.  (the  latter 
having  become  bankrupt),  that  it  was  a  question  for  the 
jury,  whether  it  had  been  agreed  between  C,  the  cre- 
ditor, and  J9.,  that  the  former  should  accept  B.  as  his 
sole  debtor,  and  take  his  acceptance  in  satisfaction  of 
the  debt  due  from  both;  and  that  such  an  agreement 
and  receipt  of  the  bill  would  be  a  good  defence  to  ^.'s 
suit,  by  way  of  accord  and  satisfaction;  and  that  the 
fact  of  B.  having  had  the  partnership  effects  left  in  his 
hands,  and  having  agreed  with  A.  to  pay  all  the  part- 
nership debts,  was  evidence  of  an  authority  from  A.  to 
make  such  agreement  on  his  behalf.  These  cases  are 
cited  to  show,  that  in  each  of  them  there  was  an  express 
agreement  between  all  the  parties  to  the  transaction; 
while  in  the  present  case,  as  we  contend,  there  is  not 
even  an  implied  agreement. 

Mr.  Stoanston^  Mr.  Lee^  and  Mr,  Reynolds,  were  not 
heard  for  the  respondents. 

Sir  John  Cross- — I  think  this  case  was  fully  heard, 
when  it  was  before  us  on  the  former  occasion.  But  as 
the  petitioners  are  foreign  merchants,  and  allege,  they 
had  then  no  opportunity  of  adducing  evidence  in  oppo- 
sition to  the  prayer  of  the  petition,  they  have  applied  for 
a  second  hearing  on  further  evidence,  which,  they  al- 
lege, they  were  not  prepared  with,  when  the  case  was 
last  before  us.  The  further  evidence  consists  of  several 
branches.  In  the  first  place,  there  is  the  evidence  of 
the  respondents  themselves ;  but  this,  being  offered  to 
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1839.  us  ex  post  facto f  I  do  not  think  is  much  to  be  depended 
^^^'^  upon.  It  is  then  put,  that  it  could  never  be  the  inten- 
^T^^^  tion  of  the  petitioners  to  substitute  the  joint  liability  of 
Warwicli  k  Clagett  for  the  separate  liability  of  War-' 
wick,  as  the  petitioners  knew  nothing  of  Clagett,  and 
had  reason,  therefore,  to  be  doubtful  of  his  responsibi- 
lity. This  view  of  the  case  I  do  not  agree  with.  When 
it  was  first  proposed  to  draw  bills  on  two  persons  instead 
of  one,  I  think  it  never  entered  into  the  contemplation 
of  the  parties  at  that  time,  that  this  was  not  a  good  secu- 
rity. The  reason,  therefore,  assigned  by  the  petitioners 
for  drawing  the  bills  on  Warwick  &  Clagett,  instead  of 
W,  «S.  Warwick,  does  not  appear  to  me  to  carry  the  case 
further.  There  is,  then,  the  evidence  of  A.  &  J.  TFor- 
wick,  the  Virginia  house,  as  to  their  mode  of  drawing 
on  W,  S.  Warwick,  instead  of  the  new  firm ;  but  this  is 
immaterial,  to  explain  any  dealings  between  the  peti- 
tioners and  Warwick  &.  Clagett.  Another  branch  of 
evidence  now  offered  to  us,  is  the  mode  in  which  the 
petitioners  kept  the  accounts  of  all  the  transactions 
arising  out  of  the  letter  of  credit ;  but  this  does  not  ap- 
pear to  me  to  be  more  material,  than  the  other  points  I 
have  adverted  to.  In  the  report  of  the  former  argument 
of  this  case  by  Messrs.  Montagu  &  Ayrton  (a),  there  is 
a  long  judgment  of  the  Commissioner  inserted,  in  which 
a  cloud  of  cases  are  cited,  enough  to  mystify  any  ques- 
tion. Here,  as  it  seems  to  me,  the  question  is  purely 
one  of  fact.  On  the  20th  June  1836,  W.  S.  Warwick 
gives  a  letter  of  credit  upon  the  petitioners,  in  favour  of 
A.  Sc  J.  Warwick,  to  provide  payment  for  different  pur- 
chases of  tobacco.  On  the  1st  October,  W,  S.  War-" 
wick,  having  taken  Clagett  into  partnership,  writes  to 

(a)  3  Mont.  &  A.  634. 
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the  petitioners,  to  announce  to  them  that  fact,  saying,  18S9. 
**  I  beg  that  you  consider  all  credits,  advices,  and  in-  j.^  ^^ 
structions,  now  in  force  from  me,  as  extending  to  the       Jacimn 

^  and  othan. 

firm  of  Wanrick  &  Clagettr  Then,  on  the  6th  Oc- 
tober, the  new  firm  of  Warmck  &  Clagett  wrote  to  the 
petitioners  another  letter,  repeating,  and  expressly  con- 
firming, the  request  contained  in  the  previous  letter  of 
the  1st  October.  To  these  letters  the  petitioners,  in 
their  answer  of  the  15th  November,  addressed  to  War-- 
wick  &  Clagett,  say,  "  We  shall  make  up,  and  transfer 
to  your  new  firm,  the  open  accounts  in  joint  exchange 
transactions,  but  hope  to  have  your  account  current, 
made  up  to  ours,  transmitted,  before  we  carry  the  old 
account  over  to  your  firm."  They,  therefore,  suspend 
the  transfer  of  the  general  account,  merely  until  they  are 
furnished  with  the  account  current  of  Warunck  &  Cla- 
gett; which,  it  appears,  was  transmitted  by  the  letter  of 
the  3rd  November.  The  Court  does  not  infer  the  in- 
tention of  the  parties,  by  the  mere  drawing  of  the  bills 
by  the  petitioners  on  the  firm  of  Warwick  &  Clagett, 
but  by  the  letters  of  the  1st  and  6th  October,  and  by  the 
drawing  of  the  bills,  in  pursuance  of  those  letters.  But 
now  it  is  said,  that  the  petitioners  drew  the  bills  on 
Warwick  &  Clagett,  without  their  authority.  I  cannot 
agree  with  that  construction  of  the  dealings  between 
these  parties.  I  am  of  opinion,  that  the  partnership  of 
Warmck  &  Clagett  was  bound  to  accept  the  bills  so 
drawn  by  the  petitioners ;  and  that  an  action  would 
have  laid  against  them,  if  they  had  refiised  to  accept  the 
bills.  I  can  only  account,  in  one  way,  for  the  peti- 
tioners coming  here  again,  after  the  order  made  on  the 
former  hearing, — and  that  is,  on  the  supposition  that 
Warwick's  separate  estate  is  expected  to  pay  a  better 
VOL.  in.  X  X 
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dividend,  than  the  joint  estate  of  Warwick  &  Clagett* 
There  has  been  nothing  urged  on  the  hearing  of  this 
supplemental  petition,  to  induce  me  to  change  my  former 
opinion. 


Sir  George  Rose,  after  commenting  on  the  corre- 
spondence between  the  parties,  said,  that  he  also  still 
retained  the  opinion  he  expressed  on  the  former  hearing. 

Petition  dismissed. 


Ex  parte  George  Holmes. — In  the  matter  of  Josefh 

Wmmintter,  GaRNER. 

May  26, 1839. 

bUM^£2^'  This  was  the  petition  of  a  surety  to  stand  in  the  place 
B  "wWch  b!  ^^  ^^  *^®  creditor,  who  had  proved  under  the  fiat,  to  the 
indorsed  and  extent  of  the  sum  paid  by  the  petitioner  in  respect  of 
his  banken,  as  his  suretyship  for  the  bankrupt,  under  the  52nd  section 
curi^  for  his     of  the  Bankrupt  Act. 

floating  balance 

with  them.  fi.  The  petitioner,  as  surety  for  the  bankrupt,  had  ac- 
rupt,  when  the  cepted  four  bills  of  exchange,  drawn  by  the  bankrupt, 
for°a^u^  ^Lud  made  payable  to  himself;  one  dated  SOth  Novem- 
inTtiMuioant  ^^^^  1836,  for  183/-  11«.,  payable  three  months  after 
^^nff  b'tlSr  ^^^ '  <^^^^®f  <^f  ^he  same  date,  and  payable  at  the  same 
ISmE?"  time,  for  137/.  145.6rf.;  another  dated  7th  February 
€«hek,  as  secu.  1837  for  127/.  10*.,  payable  three  months  after  date ; 

nties  then  held  '  »  r  ./  » 

by  them ;  and    and  another  of  the  same  date  for  75/.,  and  payable  two 

they  afterwards  '^  ^ 

received  a  divi-  months  after  date.    These  bills,  amountimr  toother  to 

dend  of  2<.  in 

the  pound  on     523/.  15*.  6^.,  were  severally  indorsed  by  the  bankrupt, 

the  amount  of 

their  proof. 

The  bills  were  subsequently  paid  in  full  by  A,'-H$ld,  that  the  bankers  were  not  bound  to 

refund  to  A.  the  dividend  of  2<.  on  the  amount  of  the  bills,  and  that  A,  was  only  entitled  to 

stand  in  their  place,  in  respect  of  any  future  dividends  on  the  bills. 
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and  were  deposited  with  his  bankers,  Messrs.  Ooodatt  1839. 
&  Co.,  of  Coventry,  as  a  collateral  security  for  his  ^^ 
floating  balance  with  them.  The  fiat  issued  against  the  Holmbs. 
bankrupt  on  the  9th  March  1837 ;  and,  at  the  time  of 
his  bankruptcy,  the  amount  of  the  balance  owing  by  the 
bankrupt  to  Messrs.  Goodall  &  Co.  was  75S6/. ;  which 
sum  they  proved  under  the  fiat,  exhibiting  the  securities 
held  by  them  for  such  balance,  and  amongst  them  the 
four  bills  of  exchange  drawn  by  the  bankrupt  upon  the 
petitioner.  On  the  10th  October  18S7,  a  dividend  of 
28.  in  the  pound  was  declared,  and  was  paid  to  GoodaU 
&  Co.  on  the  amount  of  the  debt  so  proved  by  them. 
Since  the  issuing  of  the  fiat,  the  petitioner  had  been 
compelled  to  pay  the  whole  amount  of  his  four  accept- 
ances  to  Messrs.  Goodall  8c  Co.;  upon  which  they 
delivered  up  to  him  the  four  bills,  but  refused  to  allow 
him  the  dividend  of  Zs.  on  the  amount  of  the  bills.  A 
meeting  to  declare  a  further  dividend  having  been 
held,  the  petitioner  applied  to  prove  for  the  sum  of 
523/.  lbs.  6d.,  the  amount  of  the  four  bills;  but  the 
Commissioners  refused  to  admit  the  proof. 

The  prayer  was,  Aat  the  petitioner  might  be  declared 
entitled,  as  between  him  and  GoodaU  &  Co.,  to  the 
benefit  of  and  to  stand  in  their  place,  in  respect  of  their 
proof,  to  the  extent  of  52SL  IBs,  6d.,  and  in  respect 
of  the  past  and  future  dividends  on  such  proof  to  the 
extent  of  that  sum ;  and  that  Goodall  &  Co.  might  be 
ordered  to  refund  and  pay  to  the  petitioner  the  amount 
of  the  dividend  of  2s.  in  the  pound  on  that  sum ;  or 
that,  if  necessary,  the  assignees  might  be  ordered  to  pay 
the  amount  of  such  past  dividend  to  the  petitioner  oat 
of  any  subsequent  dividends  which  might  be  payable  to 
GoodaU  &  Co.   on  the  balance  of  their  proof,  after 
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1839.        deducting  the  amount  of  the  petitioner's  acceptances ; 

Ex  parte  ^^^  ^^^^  ^^^  assignees  might  be  ordered  to  pay  to  the 
petitioner  all  future  dividends  on  the  debt  proved  by 
Goodall  &  Co.y  to  the  extent  of  the  amount  of  the 
said  four  acceptances,  and  might  be  restrained  from 
paying  to  Goodall  &  Co.  such  future  dividends,  as 
vrell  as  any  future  dividends,  on  the  balance  of  their 
debt,  until  repayment  to  the  petitioner  of  the  dividend 
of  2s.  on  the  amount  of  the  petitioner's  acceptances ;  or 
that  the  petitioner  might  be  declared  entitled  to  go  in 
and  prove  under  the  fiat  for  the  amount  of  such  four 
acceptances,  and  to  receive  dividends  thereon  equally 
with  the  other  creditors,  not  disturbing  the  former  divi- 
dends ;  and  that  in  such  last  case  the  proof  of  Messrs. 
Goodall  &  Co.  might  be  reduced,  and  ordered  to  stand 
only  as  a  proof  for  the  amount  proved,  less  the  amount 
of  the  petitioner's  acceptances. 

Mr.  Swanston,  and  Mr.  Rogers,  in  support  of  the 
petition,  referred  to  the  case  of  Ex  parte  BrunshiU(a), 
where  the  holder  of  bills,  which  were  deposited  with 
him  by  the  bankrupts  as  a  collateral  security  for  a  debt, 
having  proved  the  amount  of  the  balance  due,  excepting 
the  bills  as  a  security, — and  some  of  the  bills  having 
afterwards  been  paid  in  full, — it  was  held,  that  the 
amount  of  the  bills  so  paid  must  be  deducted  from  the 
proof,  and  the  dividends  calculated  only  upon  the  resi- 
due of  the  debt  In  the  present  case,  the  petitioner  has 
paid  the  whole  amount  of  the  bills — he  has  therefore 
paid  the  whole  amount  of  the  debt,  for  which  he  was 
surety.     The  words  of  the  act  {b)  are,  **  if  he  shall  have 

(a)  4  Deac.  &  C.  442.  (b)  6  Geo.  4.  c.  16.  s.  52. 
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paid  the  debt,  or  any  part  thereof,  in  discharge  of  the        ^  ^^^• 
whole  debt,"  the  surety  is  then  declared  entitled  to  stand       ^^     ^^ 
in  the  place  of  the  creditor  who  has  proved,  as  to  the       Holmes. 
dividends,  and  all  other  rights   under  the  commission 
which  the  creditor  possessed,  or  would  be  entitled  to, 
in  respect  of  the  proof.     The  debt,  for  which  the  peti- 
tioner was  surety,  was  the  amount  of  the  four  bills  of 
excliange,  accepted  by  him  for  the  accommodation  of 
the  bankrupt ;  and  his  right,  as  surety,  does  not  depend 
on  the  form  of  the  proof  of  the  creditor. 

Then,  as  to  the  right  of  the  petitioner  to  the  return  of 
the  dividend,  which  has  been  received  on  the  amount  of 
the  bills.  The  bills  themselves  cannot  produce  more  than 
their  nominal  amount ;  and  as  the  petitioner  has  paid  the 
bills  in  full,  he  is  entitled  to  be  allowed  the  2s,  in  the 
pound,  which  Messrs.  Goodall  &  Co.  have  received  on 
the  amount  of  them.  [Sir  John  Cross.  You  were  security 
for  the  whole  debt  due  from  the  bankrupt  to  Messrs. 
Goodall  &  Co.,  who  have  only  received  2s.  in  the  pound 
on  the  amount  of  their  debt.  They  might,  in  fact,  have 
received  I8s,  in  the  pound  on  the  whole  amount,  and 
have  even  come  upon  you  on  the  bills  for  the  remaining 
2s.']  If  the  surety  had  offered  to  pay  Messrs.  Goodall 
&  Co.  ISs.  in  the  pound  on  the  amount  of  the  bills, 
after  they  had  received  the  dividend  of  2s,  in  the  pound, 
he  would  have  had  a  right  to  have  them  delivered  up  to 
him.  The  creditors  could  not  say,  that  these  bills  were 
a  security  for  a  larger  debt,  than  their  actual  amount. 
They  have  not  a  right  to  divide  the  debt  they  have  proved 
into  integral  parts,  and  place  the  2^.  in  the  pound  to  other 
parts  of  the  debt,  excluding  these  bills.  In  Ex  parte 
Rushforth  (a),  where  a  surety  joined  in  a  bond  to  a 

(o)  10  Ves.  409. 
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1839.  banker  for  10,000/.,  for  payment,  within  two  months 
Ex  ptrte  •^^  notice,  of  every  sum  of  money,  which  the  obligee 
HoLMss.  should  at  any  time  pay  or  advance  on  account  of  the 
principal,  by  payment  of  or  discounting  bills  or  drafts ; 
and  the  principal  conveyed  an  estate  to  the  surety,  as  an 
indemnity,  and  afterwards  became  a  bankrupt;  upon 
which  the  obligee  proved  under  the  commission  a  debt 
of  S0,000/.,  as  due  from  the  bankrupt  upon  the  balanoe 
of  the  standing  account; — the  surety  in  that  case,  upon 
payment  of  the  10,0002.,  was  held  entitled  to  the  benefit 
of  such  proof,  to  the  amount  of  the  difference  between 
the  10,0002.  and  the  value  of  the  proceeds  of  the  sale 
of  the  estate.  There,  although  the  creditor  had  proved 
for  the  whole  debt  due  to  him,  and  had  received  only  a 
portion  of  the  debt,  the  surety  was  permitted  to  prove  for 
what  the  creditor  had  received.  Walker  v.  Hardman  (a) 
is,  also,  to  the  same  effect.  It  makes  no  difierence, 
in  the  right  of  the  surety  to  stand  in  the  place  of  the 
creditor,  whether  he  is  surety  for  the  whole,  or  for  only 
a  part  of  the  debt.  Besides,  it  is  not  in  proof  here,  that 
the  surety  gave  the  bills  to  secure  a  floating  balance, 
that  might  be  due  from  the  bankrupt  to  GoodaU  & 
Co.  [Sir  John  Crass.  It  is  stated  in  the  petition,  that 
he  accepted  the  bills  for  the  accommodation  of  the 
bankrupt,  and  to  enable  him  to  continue  his  account 
^th  GoodaU  &  Co.,  as  his  bankers.]  The  only  con- 
tract was,  that  when  the  bills  should  respectively  fiJl 
due,  the  petitioner  would  pay  the  amount  of  them.  The 
affidavit  in  support  of  the  petition  states,  that  the  four 
bills  were  merely  accepted  by  the  petitioner  for  the 
accommodation  of  the  bankrupt,  for  the  purpose  of  as- 
sisting him  in  his  business. 

(a)  11  Bligh,  229 ;  4  Clark  &  Fin.  216. 
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Mr.  SwanUf  contra.    The  question  is,  for  what  pur-       IBS9. 
pose  the  bills  were  deposited  by  the  bankrupt  with  the      ^^  p^^^^ 
bankers*   They  call  upon  the  petitioner  to  pay  no  more, 
than  what  he  was  liable  to  pay  upon  the  bills.    With 
respect  to  the  alleged  right  of  the  petitioner  to  come  in 
and  prove  as  surety, — the  petitioner  was  surety  for  the 
whole  debt  owing  from  the  bankrupt  to  the  bankers. 
Then,  has  he  paid  this  debt?    At  the  time  the  bills 
were  due,  the  petitioner  was  not  prepared  to  pay  them, 
and  applied  to  GoodaU  &  Co.  for  forbearance,  and  to 
give  others  for  them;  which  he  did.    These  new  secu- 
rities were  given  after  Croodall  &  Co.  had  proved  the 
amount  of  their  debt ;  and  the  petitioner  did  not  then 
make  any  claim  on  GaodaU  &  Co.  to  refund  any  part  of 
the  dividend,  which  they  had  received  on  the  amount  of 
their  debt.  Although,  as  between  Messrs.  GoodaU  &  Co. 
and  the  bankrupt's  assignees,  the  portion  of  their  debt 
received  by  them  in  respect  of  these  bills  might  be  ex- 
punged from  their  proof,  yet  the  petitioner  can  have  no 
right  to  prove  in  their  stead.    In  Soutten  v.  Soutten  (a), 
where  a  surety  in  a  warrant  of  attorney,  in  order  to  dis- 
charge himself  from  his  personal  liability,  paid  part  of 
the  debt  due  to  the  creditor  of  a  bankrupt,  who  had 
proved  under  the  commission,  and  thereupon  satis&ction 
was  entered  on  the  record ;  it  was  held,  that  this  did 
not  fall  within  the  former  provision  of  the  bankrupt  law 
on  this  subject,  49  Geo.  S.  c.  121.  s.  8.,  as  being  a  pay- 
ment of  part  of  a  debt  in  discharge  of  the  whole ;  and 
that,  consequently,  the  bankrupt's  certificate  was  no  bar 
to  an  action  by  the  surety  to  recover  the  money  so 
paid  by  him.    So  in  Ex  parte  Sammon(b),  where  bills 

(a)  5  B.  &  Aid.  852.  (b)  1  Deac.  &  C.  564. 
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1839.  amounting  to  13S0/.  were  delivered  by  the  drawer  to  a 
Ex  parte  Creditor,  as  collateral  security  for  a  debt  of  4000/. ;  and 
the  drawer  and  acceptor  became  bankrupt,  but  the 
estate  of  the  creditor  proved  solvent ;  it  was  held,  that 
the  creditor  was  entitled  to  receive  SOs,  in  the  pound  on 
the  bills  against  the  estate  of  the  acceptor,  and  also 
prove  the  debt  of  4000/.,  and  receive  dividends  in  liqui- 
dation of  the  remaining  portion  of  his  debt,  under  the 
commission  against  the  drawer.  In  the  present  case,  as 
the  bills  were  not  paid  by  the  petitioner  in  discharge 
of  the  whole  debt  due  from  the  bankrupt  to  Messrs. 
Goodall  &  Co.,  the  petitioner  cannot  avail  himself  of 
the  provision  of  the  act  of  parliament.  Besides,  Messrs. 
Goodall  &  Co.  had  no  notice  whatever  that  these  bills 
were  accommodation  bills.  They  say,  that  they  were 
not  accommodation  bills. 

Mr.  Steere,  for  the  assignees,  submitted  to  any  order 
of  the  Court. 

Mr.  SwanstoHy  in  reply.  Messrs.  Goodall  &  Co.  have 
received  Zs.  in  the  pound  from  the  bankrupt's  estate,  and 
20^.  in  the  pound  from  the  surety,  on  the  amount  of 
these  bills.  In  common  honesty  they  ought,  therefore, 
to  return  the  2s.  in  the  pound  to  the  surety.  From  the 
nature  of  the  transaction  itself,  the  bills  cannot  be  a 
security  for  more  than  the  amount  for  which  they  were 
given.  How  can  it  be  said,  that  a  dividend  has  not 
been  paid  on  the  bills,  as  well  as  on  the  whole  debt ; 
when  Messrs.  Goodall  &  Co.  have  received  a  pound  rate 
upon  every  portion  of  their  debt,  including  these  bills  ? 
In  JEx  parte  Barrett  (a),  where  a  creditor  had  proved 

(o)  1G.&  J.327. 


Holmes. 


CASES  IN  BANKRUPTCY,  669 

in  respect  of  several  bills  of  exchange,  drawn  by  the        1339. 
bankrupt  and  discounted  by  the  creditor,  and  one  of      £^  ^^^ 
those  bills  was  subsequently  wholly  paid;  it  was  held, 
that  so  much  of  the  proof  as  related  to  that  bill  must  be 
expunged* 

Sir  John  Cross. — In  this  case  it  appears,  that  a  debt 
of  upwards  of  7000/.  was  due  from  the  bankrupt  to 
Messrs.  Goodall  &  Co.  at  the  time  of  his  bankruptcy, 
for  which  they  held  various  securities, — ^among  others, 
these  four  bills.  The  petitioner  alleges,  that,  having 
paid  the  whole  amount  of  the  bills,  he  has  a  right  to 
stand  in  the  place  of  Messrs.  Goodall  &  Co.,  as  to  this 
portion  of  their  debt ;  and  that  the  dividends,  which  they 
have  received  to  that  extent,  ought  to  be  returned  to  the 
petitioner.  .  I  am  of  opinion,  however,  that  the  peti- 
tioner was  surety  for  the  whole  floating  balance  that 
might  be  due  from  the  bankrupt  to  Goodall  &  Co.,  and 
not  for  the  amount  of  these  bills  alone.  Therefore,  if 
Goodall  &  Co.  had  received  the  whole  of  the  7000/., 
excepting  merely  the  amount  of  these  four  bills,  the  pe- 
titioner would  be  bound,  as  the  acceptor,  to  pay  the  full 
amount  of  the  bills.  And  I  think,  that  the  bankruptcy 
of  the  principal  debtor  makes  no  difference  in  the  case. 

Sir  George  Rose. — It  is  stated  in  the  petition,  that 
these  bills  were  lodged  by  the  bankrupt  in  the  hands  of 
his  bankers,  as  deposits  to  secure  his  floating  balance 
with  them.  Now,  the  proper  mode  of  dealing  with 
the  bills,  when  the  bankers  came  to  prove  the  amount  of 
the  balance  due  to  them  against  the  bankrupt's  estate, 
would  have  been  for  the  Commissioners  to  have  directed 
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1839.  the  bills  to  be  sold,  and  for  the  bankers  to  have  proved 
Ex  parte  ^^^  ^^  residue,  after  deducting  the  proceeds  of  the  sale. 
Holmes,  xhe  petitioner,  however,  has  no  right  to  the  antecedent 
dividend,  which  has  been  received  by  the  bankers  on  the 
gross  amount  of  their  debt  What  is  the  equity  of  the 
surety  in  such  a  case  under  the  act  of  parliament?  He 
has  only  a  right  to  stand  in  the  place  of  the  creator,  as 
to  the  dividends  which  the  creditor  would  be  entitled  to, 
in  respect  of  the  proof,  in  case  he  shall  have  paid  the 
debt,  or  any  part  thereof,  in  discharge  of  the  whole 
debt.  You  cannot,  by  expunging  merely  a  portion  of 
the  debt,  under  these  circumstances,  get  back  dividends 
already  paid,  not  on  these  bills  in  particular,  but  on  the 
gross  amount  of  the  balance  due  from  the  bankrupt  to 
Messrs.  Goodall  &  Co.  Suppose  an  action  at  law  had 
been  brought  by  Goodall  &  Co.  against  the  acceptor  of 
these  bills,  could  the  defendant  in  such  action  say,  that 
the  plaintiff  had  got  2$.  in  the  pound  on  the  amount  c£ 
the  debt,  for  which  the  bills  were  deposited  as  a  secwity  ? 
There  can  be  no  doubt,  that  such  a  defence  would  break 
down  on  the  trial.  The  proof  in  this  case  was  not  on 
the  bills,  but  for  a  general  debt  of  75S6L  If  the  peti- 
tioner had  filed  a  bill  against  the  plaintiffs  in  the  action, 
for  an  injunction  to  stay  the  proceedings  at  law,  offering 
to  pay  the  difference  between  the  amount  of  the  bills 
and  the  2s.  in  the  pound,  which  had  been  received  by 
the  creditor  on  the  gross  amount  of  his  debt  under  the 
fiat, — no  Court  of  Equity  would  grant  such  an  injunction. 
As  to  the  case  of  £!x  parte  JRushforth  (a),  which  was 
cited  in  support  of  the  prayer  of  this  petition,  tiiere  the 
payment  made  by  the  surety  was  of  the,  tohole  debt  due 

(a)  10  Ves.  409. 
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from  the  principal  debtor;  and  there  was  a  bond  given  ISS9. 
by  the  surety  to  the  creditor,  expressly  limiting  the  re-  ^  parte 
sponsibility  of  the  surety  to  the  amount  of  10,000Z. ;  the 
creditor  had  therefore  in  that  case  no  right  to  bind  the 
surety  beyond  the  10,000/.  The  decision  in  that  case, 
also,  proceeded  on  the  payment  by  the  surety  of  the 
entire  debt.  As  to  the  right  of  the  petitioner  to  any 
dividends  on  the  amount  of  the  bills,  the  assignees  may 
be  considered  as  trustees  for  the  petitioner,  in  respect  of 
any  future  dividends;  but  the  petitioner  has  no  claim  to 
have  any  dividends  returned  to  him,  which  have  been 
already  paid* 

The  Order  was,  that  the  petition,  as  against 
Goodall  &  Co.,  should  be  dismissed,  with  costs ; 
but  the  Court  declared,  that  the  petitioner  was 
entitled  to  receive,  instead  of  Goodall  &  Co.,  out 
of  the  estate  of  the  bankrupt,  all  future  dividends 
in  respect  of  the  amount  of  the  petitioner's  ac- 
ceptances ;  and  that  the  costs  of  the  petitioner, 
other  than  those  already  directed  to  be  paid  by 
him,  should,  as  well  as  the  costs  of  the  assignees, 
be  paid  out  of  the  bankrupt's  estate. 
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1839. 

v^^/^        Ex  parte  Samuel  Walker  and  others. — In  the  matter 

of  Thomas  Fidoeon^  Edward  Getley^  and  Henry 

June  10,  1839.  rp  a         n^  ^ 

A,,  B.,  and  c.  ■■•  ^^^  ^**  *  petition  to  prove  the  sum  of  10^41/.  ICte. 
fradeftogether  ^^inst  the  separate  estate  of  Thomas  Fidgeon,  under 
with  i).  as  their  ^{jg  following  circumstances. 

surety,  enter  ® 

into  a  joint  and       The  petitioners  carried  on  business  as  bankers  at 

several  bond  to  ^ 

their  bankers,     Sheffield,  in  partnership  with  Thomas  Walker  and  Ri- 

preparatoiy  to 

the  latter  mak-    chard  Stanley,   deceased;   the  latter  being  the  acting 

ing  farther  ad- 
vances to  the       partner  in  the  business. 

firm.   The  bond      On  the  1st  January  181.5,  the  bankrupt,  Henry  Lomas, 

was  conditioned      «       «     i   •  •        i  i  •     i       - 

for  the  payment  ^ho  had  been  previously  engaged  in  business  as  a  mer- 
demand,  wid!^  chant  in  Sheffield,  formed  a  partnership  with  the  two 
daur^uhe'**  ^*^^  bankrupts,  Thomas  Fidgeon  and  Edward  Getley, 
there^w***^"*^'  ^^^  ^^^^  ^^^^  of  Birmingham ;  which  partnership  busi- 
J;!,"^,°^         ness  was  carried  on  at  Sheffield  under  the  firm  of  Henry 

2376/.  due  to  "^ 

the  bankers,       Lomos  &  Co., — at  Birmingham  under  the  firm  of  Fidgeon, 

which  was  dis- 

charged  by  sub-  Getley  &  Co., — and  in  London  under  the  firm  of  Thomas 

sequent  pay-  ^  .i        .  •  i_  i  j 

ments;  but,  at    Fidgeon  &  Co., — until  their  bankruptcy,  which  happened 

the  time  of  the.     _,__,__..  ,  i»i        r  t 

bankruptcy  of     m  May  1816.     Previous  to  the  partnership  thus  formed, 

A      H     and  f         __ 

a  much  larger*'  Henry  Lomas  kept  an  account  with  the  petitioners,  as 
due^from'^t^m    ^^^  bankers ;  and  the  firm  of  Henry  Lomas  &  Co.  con- 

than*the*8um*'  ^^"^"^^  *^  ^®^  ^^'^  ^^^^  ^"  ^^®  footing  of  the  previous 
secured  by  the    account.     In  August  1815,  the  petitioners  held  undue 

bond.    D..  the  &  ^  r 

sure^,  died ;      biUs,  which  had  been  brought  in  by,  and  credited  to,  the 

and  m  a  cre- 
ditor's suit         firm  of  Henry  Lomas  &  Co.,  to  the  amount  of  30,000/. ; 

brought  by  the 

bsnkers  against  his  representatives, — to  which  suit  the  assignees  of  i4.,  B.  and  C.  were  also  par- 
ties,— it  was  found,  that  the  bankrupts  intended  that  the  bond  should  be  held  by  the  bankers, 
as  a  security  for  any  general  balance  that  should  become  due  to  them ;  but  that  the  surety 
intended  the  bond  to  be  a  security  only  for  the  particular  balance  due  to  them  at  the  date  of 
the  bond. — Held,  that  the  bond  was,  under  these  circumstances,  proveable  by  the  bankers 
against  the  separate  estate  of  A,,  for  the  whole  amount  of  the  principal  and  interest  secured  by  it. 
Senile,  that  the  proceedings  in  the  Chancery  suit  were  admissible  in  evidence  on  this  peti- 
tion ;  the  assignees  being  parties  in  both  proceedings,  and  the  subject-matter  being  the  same, 
although  the  question  in  the  suit  was  the  liability  of  the  surely »  and  the  question  in  this 
petition  the  liability  of  the  principal  debtors,  on  the  bond.. 
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but  notwithstanding  this  credit,  the  amount  of  the  sums        1839. 

debited  by  the  bankers  to  that  firm  exceeded  the  amount       £x  parte 

of  the  sums  so  credited;  and  Heary  Lomas  was  then     and^others. 

making  frequent  applications  for  further  advances,  which 

the  bankers  refused  to  make,  without  further  security; 

upon  which  Henry  Lomas  and  his  partners,  together 

with  William  Fidgeon  as  their  surety,  entered  into  a 

joint  and  several   bond   to  the  bankers  for  20,000/., 

which  was  dated  the  26th  August  1815,  and  conditioned 

for  the  payment  of  10,000/.  upon  demand,  with  interest 

from  the  date  of  the  bond ;  which  bond,  the  petitioners 

alleged,  was  intended  to  secure  any  eventual  balance 

that  might  be  due  from  Henry  Lomas  Sc  Co.,  to  the 

extent  of  10,000/.     At  the  date  of  the  bond,  the  sums 

debited  to  the  firm  of  Henry  Lomas  &  Co.,  in  their 

account  with  the  bankers,  exceeded  the  sums  credited 

to  that  firm  by  the  sum  of  2375/. ;  and  the  bankers  then 

held  undue  bills,  which  had  been  credited  to  the  firm, 

to  the  amount  of  44,596/.,  of  which  five  bills,  amounting 

to  3820/.,   were  subsequently  dishonoured,  and  have 

never  been  paid.     If  a  balance  had  been  struck  up  to 

the  date  of  the  bond,  the  before-mentioned  sum  of  2375/. 

would  have  appeared  to  be  due  from  Henry  Lomas  SlCo. 

to  the  petitioners ;  but  if  a  balance  had  been  struck  at 

the  date  of  the  commission,  showing  the  ultimate  result 

of  the  transactions  between  the  firm  of  Henry  Lomas  & 

Co.  and  the  bankers,  up  to  the  26th  August  1815,  which 

was  the  date  of  the  bond,  such  balance  would  have 

amounted  to  6195/.,  being  the  aggregate  of  the  said  sums 

of  2375/.  and  3820/.,  with  a  small  addition  in  respect  of 

interest  and  commission.    At  the  time  of  the  bankruptcy, 

however,  there  was  actually  due  from  the  bankrupts  to 

Watkins  8c  Co.,  on  the  general  balance  of  accounts,  the 
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\BS9.  sum  o{S8,80&l.,  which  was  reduced  by  bills  subsequently 
Ez  parte  P^^  ^  ^®  amount  of  27,5522.;  and  the  money  due  oa 
and^othm.     ^®  bond#  including  interest,  amounted  to  10,341/. 

On  the  3d  May  1816,  WUliam  Fidgwn,  the  surety  ia 
the  bond,  died,  possessed  of  considerable  freehold  and 
personal  estate,  leaving  the  bankrupt,  Thomas  Fidgeon^ 
his  personal  representative. 

On  the  30th  May  1816,  the  commission  issued;  and 
the  petitioners  proved  against  the  joint  estate  a  sum  of 
7421/.,  and  made  a  claim  for  the  10,000/.  secured  by 
the  bond«  axid  the  sum  of  10,000/.  secured,  or  supposed 
to  be  secured,  by  transfer  of  an  order  for  payment  of  a 
debt  owing  from  Alexander  Levi  &  Co.  to  the  bank- 
rupts, in  case  the  respective  securities  should  not  satisfy 
the  same,  or  the  petitioners  should  thereafter  be  advised 
to  prove  against  the  bankrupts  jointly,  or  against  each  of 
them  separately. 

On  the  Sd  July  1816,  the  petitioners  instituted  a  cre- 
ditors' suit  in  the  Court  of  Chancery  against  the  personal 
representatives  of  WUUam  Fidgeon,  and  the  assignees  of 
the  bankrupts,  for  the  satis&ction  of  the  bond  for  10,000/.; 
in  which,  after  the  usual  reference  to  the  Master,  the 
Master  found  by  his  report,  that  there  was  a  sum  of 
12,913/.  due  to  the  plaintiffi  from  the  intestate  on  the 
bond  for  principal  and  interest,  and  that  they  held  the 
various  bills  of  exchange  mentioned  in  the  schedule  to 
the  report,  (and  which  were  also  specified  in  a  schedule 
to  the  petition^)  jointly  with  the  bond,  as  securities  for 
the  balance  due  to  them  on  the  banking  account.  The 
assignees  having  excepted  to  the  report,  by  an  Order 
made  on  the  19th  July  1822,  on  the  hearing  of  the 
exceptions,  it  was  ordered  to  be  referred  back  to  the 
Master  to  review  his  report,  and  to  inquire  whether  the 
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bond  was  to  be  held  as  a  security  for  the  particular        1839. 
balance  due  to  the  plaintiffs  on  the  banking  account  at      ^^ 
the  date  of  the  bond,  or  for  the  general  balance  which      ^^\f '^ 

'  o  iincl  others. 

should  from  time  to  time  remain  due  to  them ;  and  if 
the  Master  should  find  that  the  bond  was  to  be  held 
only  as  a  security  for  the  particular  balance  due  at  the 
date  of  the  bond,  then  he  was  to  inquire  whether  any 
and  what  sum  remained  due  to  the  plaintiffs  from  the 
estate  of  the  intestate. 

In  pursuance  of  the  last-mentioned  order,  the  Master, 
on  the  17th  January  1826,  made  a  further  report,  find- 
ing, that  Wmiam  Fidgeon  was  a  surety  only  for  the 
bankrupts;  and  that  the  bankrupts  intended  that  the 
bond  should  be  held  by  the  plaintiffs  as  a  security  lor 
the  general  balance  which  should  fi*om  time  to  time 
remain  due  from  them ;  and  the  Master  presumed,  that 
William  Fidgeon  considered  the  bond  as  given  by  him 
for  the  general  balance,  which  might  from  time  to  time 
be  due  to  the  plaintiffs. 

The  assignees  took  two  exceptions  to  this  last  repcnrt: 
1st,  that  the  Master  ought  not  to  have  certified  that  (be 
bankrupts  intended  that  the  bond  should  be  held  by  tiie 
plaintiffs,  as  a  security  for  llie  general  balance,  which 
should  from  time  to  time  remun  due  from  them;  and, 
Sdly,  that  the  Master  ought  not  to  have  certified  that  he 
presumed  that  WiUiam  Fidgeon  considered  the  bmid  as 
given  by  him  for  such  general  balance;  but  ought  to 
have  certified,  that  it  was  to  be  held  as  a  security  for  the 
particular  balance  due  to  the  plaintiffi  on  the  banking 
account,  at  tiie  date  of  the  bond ;  and  ought  to  have  in- 
quired, whether  any  and  what  sum  remained  due  to  the 
plaintiffs  on  the  bond  from  the  estate  of  WiUiam  Fidgeon. 

By  an  Order  dated  ISth  December  18S6,  made  by  the 
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1839.        Vice-Chancellor;  on  the  hearing  of  these  last-mentioned 
Ex  parte      exceptions,  the  first  of  the  exceptions  was  overruled, 
and  oihcre.     ^^^  ^^®  second  was  allowed.     This  Order  was  subse- 
quently affirmed  by  the  Lord  Chancellor,  and  by  the 
House  of  Lords. 

In  consequence  of  its  having  been  decided  by  so  much 
of  this  Order  as  allowed  the  second  exception,  that,  as 
against  the  estate  of  William  FidgeoUy  the  bond  was  to 
be  held  as  a  security  for  the  particular  balance  due  to 
the  petitioners  on  the  banking  account  at  the  date  of  the 
bond,  and  of  the  Court  of  Chancery  having  been  of  opi- 
nion, that  such  particular  balance  had  been  discharged; 
the  bill  of  the  petitioners  was,  by  an  Order,  dated  1st 
May  1838,  dismissed,  so  far  as  the  same  sought  to  esta- 
blish their  claim  as  specialty  creditors  of  William  Fidgeon 
upon  the  bond. 

The  petitioners  stated,  that  they  were  advised,  that  by 
so  much  of  the  Order  of  the  l@th  December  1826,  as 
overruled  the  first  exception,  it  was  conclusively  decided 
that  the  bankrupts  intended  that  the  bond  should  be 
held  by  the  petitioners  as  a  security  for  the  general 
balance,  which  should  from  time  to  time  remain  due  to 
them.  That  several  of  the  facts  before  stated  were  proved 
by  the  evidence  taken  in  the  Chancery  suit,  and  espe- 
cially by  the  evidence  of  two  witnesses  of  the  names  of 
Dyson  and  Wood,  who  were  since  dead. 

On  the  11th  October  18^,  a  renewed  commission 
was  issued  against  the  bankrupts;  and  on  the  4th  Janu- 
ary 1839,  a  renewed  fiat  was  issued  against  them,  under* 
which  the  petitioners  applied  to  prove  the  sum  of  10,341/. 
against  the  separate  estate  of  Thomas  Fidgeon,  for  prin- 
cipal and  interest  due  on  the  bond  at  the  date  of  the 
commission ;  but  the  Commissioners  rejected  the  proof. 
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on  the  ground  that  it  was  not  made  out  by  the  evidence^        1839. 
that  Thomas  Fidgeon  had  agreed  that  the  bond  should      ^^  parte 
be  a  security  for  the  balance  from  time  to  time  to     a^^othcre. 
become  due  to  them  from  the  firm  of  Henry  Lomas 
&Co. 

Mr.  SwanstOTif  and  Mr.  Goldsmid,  in  support  of  the 
petition.  There  is  a  peculiarity  in  the  form  of  the  bond, 
in  this  case,  by  virtue  of  which  the  petitioners  claim  to 
prove  against  the  separate  estate  of  T%>Tnas  Fidgeon^ 
namely,  that  the  principal  is  payable  on  demand,  while 
the  interest  is  payable  from  the  date  of  the  bond.  We 
say,  that  the  bond  was  delivered  as  a  security  for  any 
continuing  balance,  that  might  be  from  time  to  time  due 
from  the  bankrupts  to  the  petitioners^  and  was  not 
merely  a  security  for  the  then  existing  balance.  The 
debt  of  S375/.  that  was  due  at  the  date  of  the  bond,  was 
satisfied  in  August  or  September  following.  So  that, 
unless  the  bond  was  to  secure  a  running  balance,  the 
security  would  be  perfectly  useless.  We  propose  to 
ofier  in  evidence  the  proceedings  in  the  suit  in  Chan- 
cery, and  the  depositions  of  those  witnesses  who  are 
since  dead. 

Mr.  Whately,  and  Mr.  J.  Russell,  who  appeared  for 
the  assignees,  objected  to  the  admissibility  of  this  evi- 
dence, as  the  suit  was  not  between  the  same  parties. 

Mr.  Bacon  stated,  that  he  appeared  on  behalf  of  the 
separate  creditors  of  Thomas  Fidgeon,  and  that  although 
they  had  not  been  served  with  the  petition,  yet  he  sub- 
mitted, that  they  were  entitled  to  appear  by  counsel  to 
support  their  interests. 

VOL.  III.  Y   Y 
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1839.  The  Court,  howeverj  decided  that  he  could  not  be 

£z parte      heard;  as  the  separate  creditors  had  not  been  served 
Z'":L     with  the  petition. 

Sir  John  Cross. — Upon  the  objection  that  has  been 
taken  to  the  proceedings  in  the  Chancery  suit  being 
received  in  evidencCi  I  am  not  quite  prepared  to  give  a 
decisive  opinion.  The  admissibility  of  such  proceed- 
ings will  depend  upon,  whether  in  that  suit  the  same 
question,  and  the  same  parties,  were  before  the  Court, 
as  on  this  petition.  Now,  in  that  suit,  the  only  ques- 
tion was,  as  to  the  liability  of  William  Fidgeon^  the 
surety ;  while  here  the  question  is,  as  to  the  liability  of 
the  estate  of  Thomas  Fidgeon.  It  is  therefore  not  the 
same  question.  Then,  let  us  see,  whether  they  are 
the  same  parties.  The  assignees  are  here  to  defeod 
the  interests  of  the  bankrupt  Thomas  Fidgeon ;  but,  as 
Thomas  Fidgeon  b  the  personal  representative  of  WiU 
liam  Fidgeon,  and  the  assignees  come  here  as  the  re- 
presentatives of  Thomas  Fidgeon,  there  are  the  same 
parties  before  the  Court,  though  mixed  up  in  a  different 
character. 

Sir  George  Rose. — ^According  to  the  practice  that 
prevails  in  Bankruptcy  and  Lunacy,  I  think  the  pro- 
ceedings in  the  suit  in  Chancery  are  so  far  admissible^ 
that  the  Court  may  look  at  them  for  its  own  informa- 
tion ;  but  it  is  not  bound  by  them.  If  you  try  the 
admissibility  of  documents,  as  evidence,  in  bankruptcy, 
by  the  strict  rules  that  prevail  in  the  courts  of  law,  you 
will  break  down  the  whole  superstructure  of  proceed- 
ings on  petition  in  bankruptcy;  for  the  very  point  of 
starting  is  the  affidavit  of  the  party. 
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The  Court  then  admitted  the  evidence,  de  bene  esse.         18d9. 


Ex  parte 

Mr.  Swanston  and  Mr.  Ooldsmid  then  tendered  in     a^^^^^*, 
evidence  the  report  of  the  Master  in  the  suit  in  Chan- 
cery, the  orders  of  the  Vice  Chancellor,  the  Lord  Chan* 
cellor,  and  the  House  of  Lords,  and  the  depositions  of 

the  witnesses  who  were  since  dead* When  the  case 

was  before  the  House  of  Lords,  on  appeal  from  the 
judgment  of  the  Lord  Chancellor,  although  the  House 
of  Lords  decided  that,  as  against  the  surety,  the  bond 
must  be  taken  as  a  security  only  for  the  balance  actu- 
ally due  when  it  was  executed,  yet  Lord  Lyndhurst,  in 
delivering  his  judgment  on  that  occasion,  took  a  very 
difierent  view  of  the  bond,  as  it  affected  the  bankrupts. 
"  It  is  said,"  observes  his  Lordship,  "  that  Henry  Lo^ 
mas  &  Co.  deposited  this  bond,  and  intended  it  as  a 
security  for  a  future  balance ;  and,  in  fact,  the  Master  by 
his  report  has  so  found ;  and  that  report  has  been  con- 
firmed ;  and  from  the  nature  of  the  transaction  it  must 
have  been  so,  because  it  would  have  been  of  no  advan- 
tage whatever  to  Messrs.  Walker  &  Co.  to  have  had  a 
security  for  a  mere  existing  debt ;  since  large  advances 
were  made  from  time  to  time,  and  large  liabilities  in* 
curred  on  both  sides.  The  amount  of  the  existing  debt 
would  therefore  be  soon  wiped  off;  and,  as  between 
Henry  Lomas  &  Co.  and  the  bankers,  I  have  no  doubt 
that  it  was  intended  as  a  security  for  any  balance  that 
might  be  found  due  between  them.  That  is  the  ordi- 
nary nature  of  transactions  between  bankers  and  their 
customers." 

There  is  another  circumstance,  that  is  proper  to  men- 
tion to  the  Court,  as  it  influenced  the  opinion  of  the 
Master  in  his  report  in  the  suit  in  Chancery,  and  it  is 

Y  Y  2 
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1839.  this^ — ^that  the  execution  of  the  bond  was  originally 
Ex  parte  attested  by  one  witness^  who  happened  to  be  a  near  rela- 
iJ!d^o\"*  ^^^®  ^^  *^®  parties  ;  and  it  was  thought  prudent,  there* 
fore,  to  have  it  re-executed  in  the  presence  of  another 
witness.  This  was  not  done  until  the  following  Janu- 
ary ;  and  as  the  balance  due  at  the  date  of  the  bond  was 
entirely  paid  off  in  the  previous  August  or  September, 
the  Master  inferred  that  it  was  the  intention  of  the  par- 
ties to  secure  a  floating  balance,  and  founded  his  judg- 
ment on  this  circumstance ;  but  he  was  not  supported 
in  this  view  of  the  case  by  the  Vice  Chancellor.  [Sir 
George  Rose,  The  question  is>  whether,  although  as 
against  the  joint  estate,  you  may  be  entitled  to  treat 
the  bond  as  a  security  for  a  running  balance,  you  are  so 
entitled  as  against  the  separate  partners,  who  are  only 
sureties  individually  for  the  general  balance  that  may 
be  due  from  the  joint  estate. — Sir  John  Cross,  Tour 
argument  will  have  this  effect, — ^that  the  surety  intended 
one  thing  and  the  principal  another.]  We  admit,  that 
the  effect  of  the  bond  is  to  render  the  separate  estate  a 
security  merely  for  the  joint  estate ;  and  that  the  bond 
is  not  expressed  to  be  a  continuing  security  for  a  run- 
ning balance ;  but  it  has  been  so  dealt  with  by  the  par^ 
ties ;  and  if  the  meaning  of  the  instrument  is  ambiguous, 
their  subsequent  acts  will  explain  its  meaning,  and 
show  their  real  intention.  The  Master's  report  having 
found,  that  there  was  a  joint  intention  of  the  bank* 
rupts  that  the  bond  should  be  held  by  the  petitioners, 
as  a  security  for  the  general  balance  that  should  from 
time  to  time  be  due  to  them  from  the  bankrupts,  there 
must  necessarily  have  been  a  separate  intention  of  each 
partner  to  the  same  efiect.  For,  although  there  may  be 
a  joint  and  a  separate  liability,  a  man  cannot  have  on 
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one  occasion  two  different  intentions.     If  he  has  one        IH39. 


intention  in  his  joint  capacity^  he  must  have  the  same  £,  ^^^ 
intention  in  his  individual  character — he  cannot  have  ^Jljot"" 
two  minds  upon  the  same  occasion.  The  Master's 
report,  as  to  the  intention  of  the  bankrupts  in  executing 
the  bond,  was  confirmed  by  Sir  John  Leach^  on  the 
hearing  of  the  exceptions  to  the  report;  and  his  decision 
was  subsequently  confirmed  by  the  Lord  Chancellor,  and 
the  House  of  Lords.  But,  independently  of  this  deci- 
sion, the  conduct  of  the  parties  in  their  mutual  dealings 
with  each  other,  subsequent  to  the  date  of  the  bond,  suf- 
ficiently explains  the  extent  of  the  security  intended  by 
the  bond ;  and  there  are  numerous  authorities  to  show 
that  written  agreements  may  be  explained  by  parol  evi- 
dence; as  Rex  v.  Laindon(a),  Birch  v.  Depeyster  (b), 
and  Studdy  v.  Saunders  (c).  The  Court  will  not  fail 
to  notice,  that  the  bond  in  this  case  is  given  by  four 
persons  jointly  and  severally,  and  that  there  is  no  dis-* 
tinction  made,  as  to  three  of  those  persons  being  part- 
ners. So  that  if  William  Fidgeon,  the  surety,  could  be 
sued  separately,  each  of  the  three  otiier  obligors  must 
in  like  manner  be  sued  separately;  for  the  right  of 
action  cannot  be  joint  against  three,  and  separate  against 
one ;  it  must  be  either  a  joint  action  against  the  four, 
or  a  separate  action  against  each  of  the  obligors. 

As  to  the  claim  for  the  interest ;  if  the  bond  is  good 
to  secure  the  10,000/.,  although  not  due  at  the  date  of 
the  bond,  it  is  equally  good  for  interest  not  then  due. 
We  submit,  therefore,  that  the  interest  ought  to  be 
computed  on  the  10,000/.  from  the  date  of  the  bond ; 
or,  at  least,  that  it  shall  be  computed  on  the  10,000/, 

(a)  8  T.  R.  379.  (fr)  1  Stur.  210.  («)  5  B.  &  C.  628, 
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1889.  from  the  time  that  that  sum  was  due.  So  that,  if  a 
Ex  rte  period  of  five  years  had  been  suffered  to  elapse  firom 
Walebr       tiie  date  of  the  bond,  there  would  be  12,500/.  due;  that 

ana  others. 

is,  principal  10,000/.,  and  2500/.  for  interest  firom  the 
date  of  the  bond. 

Mr.  Whateley,  and  Mr.  J.  Russell,  for  the  assignees. 
There  is  no  such  ambiguity  in  the  wording  of  the  bond 
or  condition  in  this  case,  as  to  admit  the  reception  of 
any  parol  evidence  to  explain  its  meaning.  Parol  evi- 
dence may  be  given  to  explain  an  ambiguous  term^ 
or  act,  but  not  to  add  to  their  effect  We  say,  that 
the  bond  was  given  for  a  present  debt  owing  firom 
the  bankrupts  to  the  petitioners,  at  the  date  of  the 
bond;  and  that  that  debt  has  since  been  paid.  This 
view  of  the  case  was  taken  by  Sir  John  Leach  (a), 
when  Vice  Chancellor,  in  delivering  his  judgment  on 
the  hearing  of  the  exceptions  to  the  Master's  report. 
His  Honor  thus  expresses  himself:  *'  The  first  ques- 
tion here  is,  what  is  the  legal  effect  of  this  bond ;  does 
the  bond,  at  law,  import  an  obligation  for  the  payment 
of  a  present  debt,  or  the  payment  of  any  floating  ba- 
lance that  may  accrue  between  the  parties  ?  There  are 
two  expressions,  which  are  quite  decisive  upon  the  sub- 
ject. In  the  first  place,  the  bond  is  payable  upon  demand ; 
that  imports  a  present  debt ;  because  the  demand  might 
be  made  the  day  after  the  execution  of  the  bond ;  and 
therefore  it  is  clear,  that  this  bond  was  for  a  present 
debt  existing  at  the  time  of  the  execution  of  the  bond ; 
and  there  is  no  doubt  that  was  the  clear  understanding 
of  the  Court,  at  the  time  when  the  reference  was  made ; 
for,  unless  the  Court  had  been  of  that  opinion,  by  no 

(o)  See  11  BHgh,266. 
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possibility  could  such  a  reference  have  been  made  to  1839. 
the  Master.  With  respect  to  William  Fidgeon,  the  eJP^ 
surety,  whose  estate  is  sought  to  be  charged  by  this  ^^*i** 
suit,  the  Master  expressly  finds  there  is  no  evidence  to 
import  an  intention  on  his  part  to  this  efi*ect,  except  that 
he  had  re-executed  the  bond  (which  the  Master  finds) 
after  the  original  execution  of  it ;  and  the  Master,  firom 
that  circumstance,  presumes  that  William  Fidgeon  had 
re*^xecuted  the  bond,  without  inquiring  whether,  the 
debt  was  paid;  considering  that  it  should  stand  as  a 
subsisting  security  for  the  general  balance.  When  the 
evidence  before  the  Master  is  considered,  no  such  pre- 
sumption arises  out  of  the  case ;  and  the  circumstance 
of  the  re-execution  of  the  bond  cannot  have  the  effect 
of  raising  such  a  presumption ;  as  the  Master  has  con- 
cluded his  report,  by  stating,  *'  I  am  clearly  of  opinion^ 
that,  by  the  legal  effect  of  the  bond,  it  is  a  security  for 
a  present  debt.'*  Now,  if  the  bond  imported  a  present 
debt  against  one  of  the  obligors,  it  imported  a  present 
debt  against  all.  The  House  of  Lords,  then,  having 
decided  that  it  was  given  for  a  present  debt,  as  against 
the  surety,  it  must  be  for  a  present  debt,  as  against  the 
bankrupts,  the  three  other  obligors. 

Mr.  Bacon,  who  stated  that  he  was  now  instructed 
also  on  the  part  of  the  assignees,  contended  that  there 
was  no  evidence  that  Thomas  Fidgeon,  who  was  no  less 
a  surety  than  William  Fidgeon  for  the  joint  estate, 
agreed  that  his  separate  estate  should  be  charged  as 
security  for  the  joint  estate.  The  reservation  of  inte- 
rest firom  the  date  of  the  bond  was  irresistible  evidence, 
that  it  was  given  for  a  present  debt  existing  at  the  date 
of  the  bond. 
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1839.  Mr.  Swanstan,  in  reply,  was  stopped  by  the  Court. 


£z  parte 

Walxbr  Sir  John  Cross. — The  question  in  the  former  case 

and  others* 

was,  whether  the  bond  was  a  security  for  a  floating 
balance  due  from  the  bankrupts,  as  agsdnst  the  surety ; 
and  the  House  of  Lords  decided  that  it  was  not.    The 
present  question  is,  whether  or  not  it  was  such  a  security, 
as  against  the  principals.     I  will  leave  out  of  considera- 
tion all  that  passed  in  the  former  case,  and  will  now 
look  not  only  at  the  bond  itself,  but  at  the  acts  of  the 
parties,  to  find  the  purpose  for  which  the  bond  was  de- 
posited by  the  bankrupts  with  Messrs.  Walker  &  Co. 
To  ascertain  this  purpose,  it  is  fiur  and  reasonable  to 
consider  the  parol  evidence  that  explains  the  motives  of 
the  parties.     It  is  true,  the  purpose  did  not  appear  on 
the  &ce  of  the  bond ;  but  it  may  be  ascertained  from  the 
circumstances  existing  when  it  was  executed.    Now,  it 
is  clear,  firom  a  consideration  of  all  these  circumstances, 
that  the  bond  was  not  executed  to  secure  a  debt  of 
10,000Z.  then  due  to  the  petitioners;  for  no  such  sum  as 
10,000Z.  was  then  owing  to  them  from  the  bankrupts. 
The  only  object,  therefore,  could  be  to  secure  a  balance 
to  that  extent  upon  a  running  account.    The  account  of 
Lomas  &  Co.  with  the  bankers  continued  on  the  faith  of 
the  bond ;   and  the  subsequent  advances  made  by  the 
bankers  were,  no  doubt,  in  reliance  on  that  security.    It 
has  been  since  decided,  that  the  surety  was  released,  as 
he  was  no  party  to  the  subsequent  proceedings.     But, 
looking  at  the  state  of  the  accounts  between  the  bankers 
and  Lomas  8c  Co.,  and  to  their  subsequent  dealings,  I  am 
of  opinion,  that  the  bond  was  originally  executed  by  the 
bankrupts,  for  the  purpose  of  securing  to  the  bankers  the 
payment  of  any  eventual  balance;  and  that  it  was  depo* 
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sited  with  them,  to  induce  them  to  make  further  advances        1839. 

to  the  bankrupts.    The  petitioners  are  therefore  entitled  ^^    ^ 

to  prove,  for  the  amount  of  the  balance  due  to  them,  ^'^^k*'' 
against  the  separate  estate  of  Thomas  Fidgeon. 

Sir  George  Rose. — In  considering  the  question  on 
this  petition,  I  am  anxious  to  lay  out  of  view  what  has 
passed  in  the  Court  of  Chancery  and  the  House  of 
Lords.  I  think  it  must  be  taken  for  granted,  that,  as 
against  the  four  obligors  to  the  bond,  there  is  no  joint 
estate  whatever.  That  will  therefore  let  in  a  claim 
against  the  separate  estate  of  each.  It  by  no  means  fol- 
lows, that  the  same  principle,  by  which  the  liability  of  the 
surety  would  be  governed,  applies  to  the  parties  prin- 
cipally liable.  Now,  is  there  any  fairer  or  more  proper 
mode  of  construing  the  intentions  of  these  parties,  than 
from  their  continued  mode  of  dealing  with  the  bankers  ? 
In  looking  at  the  accounts  which  are  annexed  to  this 
petition,  and  referred  to  in  the  body  of  it,  I  find  nothing 
whatever  to  show,  that  the  bond  was  considered  to  be  paid 
off;  and  if  the  question  was,  with  all  the  evidence  now 
adduced  before  us,  to  go  before  a  jury  of  merchants, — 
men  of  business,  accustomed  to  deal  with  such  subjects, 
— I  think  they  would  have  little  doubt  as  to  the  intention 
of  the  bankrupts  in  executing  this  bond,  namely,  to  bind 
their  separate  estates  for  any  eventual  balance  that  might 
be  due  from  them  to  the  bankers,  in  respect  of  future  ad- 
vances. It  appears  to  me,  that  in  thus  dealing  with  the 
intention  of  the  parties,  we  shall  construe  that  intention 
as  consistent  with  the  contract,  instead  of  raising  between 
them  a  contract  de  novo.  Then,  what  would  be  the  equit- 
able effect  of  the  intention  of  these  parties  in  entering  into 
this  bond?  If  a  Court  of  Law  could  not  enforce  the  claim 
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1839.  of  the  bankers  for  the  balance  due  to  them,  there  is  no 
Ez  parte  doubt  that  their  claim  could  be  supported  in  a  Court  of 
and^oiJera  ^4^5*7  5  ^^^  ^  apprehend,  that  if  the  claim  of  the  peti- 
tioners is  consistent  with  principles  of  equity,  it  is  equally 
good  in  bankruptcy.  The  Master  has  expressly  found 
by  his  report,  which  finding  was  subsequently  confirmed 
by  the  Court  of  Chancery  and  the  House  of  Lords,  that 
the  bond  was  a  good  and  subsisting  bond  at  the  time  of 
the  bankruptcy  of  Henry  Lomas  &  Co.,  and  that  it  was 
the  intention  of  the  parties,  when  they  entered  into  it, 
to  secure  any  floating  balance  that  might  be  due  to 
Walker  tc  Co. ;  and  I  perfecdy  agree  with  what  has  been 
urged  to  us  firom  the  bar,  that  the  bankrupts  could  not 
have  one  intention  in  their  joint  character,  and  a  diflferent 
intention  in  their  separate  characters. 

Proof  allowed ;  costs  of  all  parties  out  of  the  estate. 


Ex  parte  Leonard  Fosbrooke,  Esq. — In  the  matter  of 
^r'24^'      Thomas  Fisher,  John  Fisher,  and  Mary  Simmokds. 

JttiM  8  &  12.     rr% 

One  of  three  i  HIS  was  the  petition  of  one  of  the  assignees,  who 

wM*3Sr a^  was  also  a  creditor  of  the  bankrupt,  for  an  order  to 

b^ptV  *"    *®    solicitor's    bills    of  costs.      The    following 

Guested  the  grounds  were  stated  for  the  application.    That  the  bills 

to  tax  the  bilii  amounted  to  2191 Z.  28.  lOrf.,  for  business  done  after  the 

of  the  solicitor 

to  the  fiat,         choice  of  assignees;  and  that  at  a  meeting  of  the  Com- 

amounting  to 

2191^.;  mostof  missioncrs,  on  the  8th  August  1838,  the  petitioner  re* 

which  the  Cooi- 
missioners  de- 
clined to  tax,  but  professed  to  tax  four  of  them,  from  which  they  took  off  only  17f.  2d.,  at  the 
svggMtion  of  the  solicitor ;  and  then  made  an  order  on  the  assignees  for  payment  of  the 
amount — Held,  that  the  assignee  was  not  estopped,  by  having  joined  his  co-assignees  in  the 
payment  of  the  bills,  punuant  to  the  order  of  the  Commissioners*  from  applying  to  the  Court 
tor  an  Order  for  taxation ;  and  that  he  was  entitled  to  such  Order,  as  well  in  his  character 
of  assignee,  as  in  that  of  a  creditor,  of  the  bankrupt. 

Where  one  of  several  assignees  presents  a  petition,  he  must  either  make  his  co^assignees 
parties,  or  serve  them  with  the  petition. 
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quested  the  Commissioners  to  tax  five  of  the  bills,  1839. 
amounting  to  1033Z.  14«.  7rf.,  which  application  was  re-  j.^  ^^ 
sisted  by  the  solicitor,  and  was  finally  rejected  by  the  ^osb»oo««- 
Commissioners,  on  the  ground  that  they  did  not  consider 
it  to  be  their  duty  to  tax  bills  for  general  business,  or 
for  conveyancing.  One  of  the  other  bills,  however, 
amounting  to  730/.  14s.  lO^f.,  which  related  to  the  costs 
of  the  sale  of  an  estate,  the  Commissioners  did  consent 
to  tax,  but  taxed  it  at  the  whole  amount,  which  they 
ordered  the  assignees  to  pay  to  the  solicitor.  On  the 
9th  October  1838,  which  was  the  day  appointed  for 
auditing  the  accounts  of  the  assignees,  the  petitioner 
applied  to  the  Commissioners  to  tax  three  other  of  the 
bills ;  when  the  Commissioners  told  him,  that  if  there 
were  any  improper  charges  in  the  bills,  the  solicitor,  and 
not  the  assignees,  would  be  liable  to  refund,  and  the 
Commissioners  then  positively  refiised  to  tax  those  three 
bills.  But  it  appeared,  that  the  Commissioners  did  tax 
four  other  bills  at  the  respective  sums  which  they  re- 
spectively amounted  to,  with  the  exception  of  the  sum  of 
lis.  2d.f  which  was  taxed  off  one  of  them  at  the  sugges- 
tion of  the  agent  of  the  solicitor ;  and  the  amount  of  these 
four  bills  thus  taxed  the  Commissioners  were  ordered  to 
be  paid  to  the  solicitor.  The  petitioner  alleged,  that  he 
had  previously  requested  the  solicitor  to  get  all  bills, 
relating  to  actions  at  law  and  smts  in  equity,  taxed  by 
the  proper  officers  of  the  respective  Courts,  which  he  had 
neglected  to  do.  The  solicitor  had  consequently  received 
the  whole  amount  of  the  bills  firom  the  assignees. 

Among  the  objectionable  charges  pointed  out  by  the 
petitioner  were  the  following. 

Upon  two  several  occasions  13/.  and  7/.  were  charged 
for  two  meetings  only  of  the  Commissioners,  which  the 
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1899.       petitioner  alleged  ought  to  have  been  only  91.  upon  each 


£z  parte        OCCasion. 

osBRooKB.  There  were  certain  charges  for  stamps  on  deeds, 
which  were  contended  to  be  improper ;  inasmuch  as  the 
deeds  were  exempted  from  stamp  duty  by  the  6  Geo.  4. 
c.  16.  s.  98. 

Another  charge  was,  for  making  ten  copies  of  an  ab- 
stract of  title-deeds  relating  to  the  sale  of  an  estate,  con- 

« 

taining  130  sheets,  which  were  unnecessary;  inasmuch 
as  the  solicitor  had  access  to  an  existing  abstract  of  the 
deeds,  which  might  have  been  copied;  and  moreover  the 
abstract  included  several  deeds,  which  had  no  relation  to 
the  property;  and  the  charge  per  sheet,  containing  only 
from  three  to  five  folios,  was  6$.  8d.  for  drawing,  and 
Ss.  4fd.  for  copying,  which  was  excessive  and  improper. 

There  was  also  a  charge  of  1/.  lOs.,  and  10/.,  for 
drawing  and  making  20  copies  of  the  conditions  of  sale, 
which  were  stated  in  the  bill  to  extend  to  30  folios ; 
whereas  they  were  comprised  in  15  folios. 

There  were  likewise  various  other  charges  for  business 
done,  which  the  petitioner  contended  was  unnecessary. 

The  petitioner  then  alleged,  that  he  was  a  creditor  of 
the  bankrupts  to  the  amount  of  300Z.  and  upwards;  and 
that  he  had  applied  to  his  co-assignees  to  join  him  in 
this  petition,  but  they  had  declined  to  do  so;  that 
when  the  bills  were  paid  to  the  solicitor,  the  petitioner 
did  not  feel  satisfied  with  them ;  but  he  concurred  in 
signing  the  cheques  for  the  payment  of  them,  in  conse- 
quence of  a  statement  made  by  one  of  the  Commission- 
ers, that  although  the  bills  were  allowed  by  the  Com- 
missioners, they  remained  liable  to  be  taxed  by  any  cre- 
ditor, on  application  to  the  Court  of  Review ;  and  that 
the  petitioner  afterwards  proceeded  to  examine  the  bills 
as  soon  as  he  conveniently  could. 
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Mr.  Swatuton,  and  Mr.  Faber,  appeared  in  support  of       1839. 
the  petition.  ^^ 

FOSBROOKE. 

Mr.  Bethell,  contri,  took  a  preliminary  objection  to 
the  hearing  of  the  petition ;  inasmuch  as  it  was  presented 
only  by  one  of  the  assignees,  and  the  other  assignees 
had  not  been  served  with  it. 

Sir  Georoe  Rose. — The  petition  must  in  that  case 
stand  over.  You  must  either  make  the  assignees  parties, 
or  serve  them  with  the  petition.  «^' 

Mr.  Swanston  stated,   that  the  two  other  assignees     J^m  8. 
had  now  been  served  with  the  petition ;  who  said  they 
did  not  choose  to  interfere ;  nevertheless  they  appeared 
by  counsel,  as  respondents,  in  opposition  to  the  petition. 

Mr.  Bethell,  and  Mr.  X.  Wigram,  for  the  solicitor.  J^ne  12. 
The  petitioner  in  this  case  is  a  gentleman  at  the  bar, 
and  must  therefore  be  taken  to  be  perfectly  conversant 
with  his  rights  and  duties.  The  bills  in  question  were, 
15  months  before  the  audit  meeting,  put  into  the  hands 
of  the  petitioner,  who  examined  the  bills,  with  a  view 
to  the  aucUt ;  he  deliberately  included  them  in  his  ac- 
count at  the  audit  meeting,  and  afterwards  deliberately 
settled  them.  In  Horloch  v.  Smith  (a), — ^where,  after  a 
new  solicitor  was  appointed,  the  bill  of  the  former  had 
been  examined  and  paid  by  the  latter,  although  the 
whole  of  the  papers  were  not  delivered  over, — the  Court, 
after  a  lapse  of  15  months,  and  where  no  case  of  errors 
amounted  to  evidence  of  firaud,  and  there  was  no  notice 
of  any  intention  to  dispute  the  charges,  discharged  an 

(a)  2  Mylne  &  C.  495. 
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1839.  order  which  had  been  obtained  for  the  taxation  of  the 
ExDarte  ^^^*  "^^^  amount  of  debts  proved  under  this  com- 
FoBBRooKi.  mission  is  upwards  of  150,000/.,  and  1&.  4d.  in  the 
pound  has  already  been  divided  amongst  the  creditors. 
The  taxation  of  these  bills  ought  not  to  be  lightly  di- 
rected; for  it  will  be  attended  with  considerable  expense 
to  the  estate,  if  a  sixth  be  not  taken  off;  and  the  peti- 
tioner has  not  alleged,  that  such  is  likely  to  be  the  case. 
The  bills  not  only  contun  charges  for  various  proceed- 
ings at  law  and  in  equity,  relating  to  the  estate  of  the 
bankrupts,  but  also  charges  for  business  relating  to  the 
mortgagee  of  the  bankrupt's  estate;  which  last  are  not 
to  be  considered  as  the  charges  of  the  solicitor  to  the  fiat, 
but  as  deductions  by  the  mortgagee  from  the  proceeds  of 
the  sale  of  the  mortgaged  property.  These  charges  ought, 
therefore,  not  to  be  included  in  the  bill  for  taxation,  but 
to  be  tested  as  a  voucher.  There  is  no  precedent  for 
one  assignee  appljring  to  tax  the  solicitor's  bills,  after 
they  have  been  paid,  without  the  concurrence  of  the 
other  assignees.  You  cannot  apply  to  the  case  of  a 
trustee,  or  a  solicitor,  any  principle  not  appUcable  to  a 
private  individual.  [Sir  John  Crass*  The  assignee  in 
this  case  does  not  petition  in  his  trust  character,  but  in 
his  private  character  as  a  creditor  for  300/.]  JEx  parte 
Walker  (a)  decided  that  a  creditor  could  not  make  such 
an  application.  [Sir  George  Rose.  A  creditor  can,  if 
the  assignees  refuse.]  But  only  upon  the  ground  of 
neglect  of  duty  by  the  assignees.  The  6  Geo.  4*.  c.  16. 
8.  114.,  directs,  that  all  bills  of  fees  or  disbursements 
of  any  solicitor  or  attorney,  employed  under  any  com- 
mission for  business  done  after  the  choice  of  assigneeSj 
shall  be  settled  by  the  Commissioners,  and  the  same  so 

(a)  1  G.  &  J.  95. 
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settled  shall  be  paid  by  the  assignees  to  such  solicitor  1839. 
or  attorney.  The  settlement  of  the  costs,  therefore,  is  e*^^ 
entirely  left  to  the  discretion  of  the  Commissioners;  and  Fomroom. 
the  statute  is  imperative  on  the  assignees  to  pay  the 
bill,  when  the  Commissioners  have  settled  them.  There 
is  not  a  case  to  be  found,  where,  after  a  party  has 
had  an  opportunity  of  procuring  a  bill  to  be  properly 
investigated,  and  has  voluntarily  paid  it,  that  he  has 
been  permitted  to  have  that  bill  taxed*  Then,  as  to 
the  petitioner  being  a  creditor.  The  section  just  re- 
ferred to  does  not  contemplate  a  creditor  who  is  an 
assignee,  but  one  of  the  general  body  of  creditors ;  for 
the  assignees  have  the  right  to  tax  the  solicitor's  bill, 
independently  of  the  provisions  of  that  section.  The 
object  of  that  section,  therefore,  was  to  give  parties  a 
right  to  have  the  solicitor's  bill  taxed,  who  would  not 
otherwbe  possess  it.  The  settlement  of  the  Commis- 
sioners is  conclusive,  unless  there  is  some  suppressio 
veri,  or  suggesHo  falsi,  on  the  part  of  the  solicitor. 
The  case  of  Horlock  v.  Smith,  already  cited,  was 
not  so  strong  as  this;  for  here  there  has  been  a  set- 
tlement on  legal  investigation,  while  in  that  case  there 
was  payment,  without  any  antecedent  investigation. 
In  Waters  v.  Taylor  (a),  where  there  were  no  errors 
or  improper  charges  amounting  to  fraud  alleged  or 
proved,  on  an  application  to  tax  a  solicitor's  bill, 
which  had  been  some  time  previously  settled  by  the 
client,  the  Lord  Chancellor  dismissed  the  petition  with 
costs,  observing  that  *'a  client  is  not,  after  payment, 
to  have  a  taxation  merely  for  asking  for  it."  Has 
there  been,  either  in  Equity  or  Bankruptcy,  any  other 
principle  recognized,  on  which  a  party  is  permitted  to 

(u)  2  Mylae  &  C.  526. 
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1839.       open  an  account  that  has  been  paid,  except  on  the 


Ex  parte      ground  of  fraud? 

FOABSOOKB. 


Mr.  J.  Russell,  for  the  two  other  assignees.  The 
petitioner's  co-assignees  have  amply  done  their  duty  in 
the  execution  of  their  trust  Since  the  fiat  was  issued, 
in  August  1835,  a  dividend  of  13^.  4d.  in  the  pound  has 
been  paid  on  debts  to  the  amount  of  ISOflOOL  [Sir 
Oearge  Rose.  Do  you  support  or  oppose  the  petition  ?} 
The  co-assignees  support  their  own  acts,  and  oppose 
this  petition,  which,  they  contend,  the  petitioner  is  not 
entitled  to  present,  unless  he  makes  out  a  case  of  de&ult 
against  his  co-assignees.  He  is  here  in  no  other  cha- 
racter than  that  of  assignee ;  for  the  gist  of  his  right,  as 
a  creditor,  to  apply  to  tax  the  solicitor's  bill,  is,  as  a 
creditor  who  has  proved  under  the  fiat ;  and  there  is  no 
allegation  in  the  petition  that  he  has  proved  his  debt. 

Mr.  Swanston,  in  reply,  was  stopped  by  the  Court. 

Sir  John  Cross. — This  is  a  petition  of  a  party,  pray- 
ing that  twelve  several  bills  of  costs,  which  have  been 
already  paid  to  the  solicitor  by  the  assignees,  may  be 
taxed  by  the  proper  officer  of  the  Court.  There  have 
been  two  objections  raised  to  the  petition:  1.  that  the 
petitioner  has  no  locm  standi  in  curia ;  S.  that  he  is 
estopped  by  his  own  acts  from  making  any  application 
to  tax  these  bills.  In  support  of  the  first  objection,  it 
has  been  argued,  that  the  petitioner  comes  here  as  assig- 
nee, and  that  one  assignee  cannot  present  such  a  peti- 
tion, witiiout  the  concurrence  of  his  co-assignees.  But 
it  is  expressly  alleged  in  the  petition,  that  he  is  a  cre- 
ditor of  the  bankrupt's  to  the  amount  of  300/.     He 
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therefore  has  a  right  to  say  that  he  comes  here  in  the  1899. 
character  of  a  creditor,  and  not  in  that  of  an  assignee.  ^^  ^ 
I  think^  therefore,  that  he  has  clearly  a  locus  standi.  ^o«b»oo««« 
Then,  as  to  the  estoppel.  The  objection  mainly  applies 
to  the  14th  section  of  the  act  of  parliament,  which 
directs  the  assignees  to  pay  the  bills  of  costs,  when  they 
are  settled  by  the  Commissioners.  Great  stress  has 
been  Isud  on  there  being  no  case  to  be  found,  where  a 
party  has  been  permitted  to  have  a  bill  taxed,  when  he 
has  voluntarily  paid  it,  and  has  had  an  opportunity  of 
having  it  properly  investigated.  But  it  must  be  remem- 
bered, that  the  cases  on  this  subject  in  the  books  apply 
to  costs  in  Courts  of  Law  and  Equity.  In  law,  if  a  man 
pays  a  bill,  he  is  held  to  do  it  of  his  own  accord ;  and 
be  cannot  afterwards  dispute  the  items  in  it,  except  on 
the  ground  of  fraud.  But  here  the  statute  says,  that  the 
costs,  when  settled  by  the  Commissioners,  shall  be  paid 
by  the  assignees.  They  are  therefore  obliged  to  pay 
the  bill.  Then  the  Commissioners,  at  the  audit  meet- 
ing, declined  to  tax  these  bills,  saying,  '*  It  is  very 
unpleasant  to  tax  solicitors'  bills — you,  the  assignees, 
may  safely  pay  the  bills — you  will  not  have  to  refund, 
in  case  of  any  overcharge,  but  the  solicitor."  In  the 
judgment  I  am  pronouncing  in  this  case,  I  am  far  from 
inferring  that  the  charges  in  these  bills  are  not  fair 
and  proper ;  but  I  think,  under  all  the  circumstances, 
that  there  ought  to  be  an  order  for  the  taxation  of  the 
bills ;  and  I  am  sorry  to  perceive,  that  the  other  assig- 
nees have  thought  it  necessary  to  oppose  the  prayer  of 
this  petition.  I  do  not  mean  to  find  fault  with  them  for 
doing  what  they  conceive  to  be  their  duty ;  but  it  does 
seem  to  me  rather  extraordinary,  that  they  should  oppose 
the  present  application.  So  far  from  the  bills  being  paid 
VOL.  in.  z  z 
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1839.  deliberately,  as  is  said  by  the  counsel  for  the  solieitorj 
Ex  nrte  ^^^  ^^^  contrary  appears  to  be  the  case.  For  what  did 
FosBBooss.  he  do?  He  went  before  the  Commissioners  at  the 
meeting  for  the  audit,  for  the  purpose  of  baving  the 
bills  taxed,  when  the  Commissioners  imperatively  or- 
dered him  to  pay  them.  This  is  the  d^berate  act  of 
payment  attributed  to  the  petitioner.  I  think,  therefore, 
that  there  is  nothing  in  the  objection  that  the  bills  have 
been  already  paid.  Then,  as  to  the  bill  for  730L  for 
costs,  charged  to  the  mortgagee  of  the  bankrupt's  estate. 
It  is  very  true,  that  this  is  not  directly  a  charge  upon 
the  assignees,  but  it  is  eventually  so ;  and  the  Commis- 
sioners allowed  it,  without  a  farthing  being  taken  off. 
That  bill  must  therefore  be  included  with  the  others  in 
the  order  for  taxation. 

Sir  George  Rose. — I  am  of  opinion,  that  the  peti- 
tioner comes  here  as  a  matter  of  right,  in  the  character 
of  a  creditor, — and  also,  under  the  circumstances,  in  that 
of  an  assignee, — although  he  reluctantly  deferred  to  the 
wishes  of  his  colleagues  in  the  payment  of  these  bills. 
The  solicitor  to  the  fiat,  I  apprehend,  is  just  as  much  a 
trustee  for  the  bankrupt's  estate  as  the  assignees  who 
employ  him  ;  and  is  equally  liable  to  a  strict  investiga- 
tion of  his  accounts.  The  only  question  will  be,  there- 
fore, as  to  the  effect  of  the  taxation ;  but  that  we  have 
at  present  no  means  of  judging  of.  It  is  said,  however, 
that  the  assignee  is  estopped  from  making  this  applica- 
tion, by  having  joined  in  the  payment  of  the  bills,  after 
they  had  been  settled  by  the  Commissioners.  But  let 
us  see  how  &r  he  has  thus  precluded  himself  There 
has  been,  in  fact,  no  regular  taxation ;  for  the  Commis- 
sioners  refused  to   tax  most   of  the   bills;   and  from 
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68& 


those  which  they  professed  to  tax  they  merely  deducted 
17«.  2d.  at  the  suggestion  of  the  agent  for  the  solicitor. 
Then^  as  to  the  payment  of  the  bills.  The  payment 
was  in  consequence  of  the  provisions  of  an  act  of  par- 
liamenti  which  rendered  it  imperative  on  the  petitioner 
to  pay  them,  after  an  order  was  made  for  that  purpose 
by  the  Commissioners.  The  payment,  therefore,  was 
not  the  voluntary  act  of  the  assignee,  but  in  obedience 
to  the  directions  of  the  Commissioners  ;  and  it  appears, 
moreover,  that  when  he  joined  with  the  two  other  assig- 
nees in  signing  the  draft  on  the  bankers,  he  expressly 
stated  that  he  acted  and  concurred  with  them  in  that 
proceeding,  merely  in  pursuance  of  what  the  Commis- 
sioners had  said.  It  is  perfectly  reasonable,  therefore, 
that  the  bills  should  be  taxed,  and  the  Order  is  a  matter 
of  course. 


1889. 


£x  parte 
FosBaooKc. 


Ordered  as  prayed. 


Ex  parte  George  Fisher. — In  the  matter  of  George 
Fisher  and  William  Fisher. 

XHIS  was  the  petition  of  a  solvent  partner  to  annul 
the  joint  fiat^  the  petitioner  undertaking  to  pay  all  the 
joint  debts  of  the  partnership. 

It  appearedj  that  the  adjudication  having  been  against 
William  Fisher  only,  this  petition,  and  the  affidavits  in 
support  of  it,  were  entitled  ^*  In  the  matter  of  William 
Fisher:' 

Sir  George  Rose. — The  petition  and  the  affidavits 
are  wrongly  entitled.  They  ought  to  have  been  enti- 
tled ''In  the  matter  of   George  Fisher  and  fVilliam 

z  z2 


Weitmifuter, 
June  11, 1839. 

A  joint  fiat 
having  issued 
against  A,  and 
B.,  and  B.  only 
being  proved  a 
bankrupt,  a  pe- 
tition was  pre- 
sented by  A.  to 
annul  it,  enti- 
tled "  In  the 
matter  of  B  :  " 
Semble,  that 
the  petition 
should  have 
been  entitled 
"  In  the  matter 
ofil.  andB." 
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1839.        Fisher."*    No  indictment  for  perjury  would  lie  on  either 
of  these  afBdavits. 


Ex  parte 

FXSHBK. 


Sir  John  Cross. — Unless  there  is  an  inflexible  rule 
of  practice  on  the  subject,  it  seems  to  me,  that  the  error 
is  not  fatal,  to  entitle  the  affidavits  in  the  matter  of  fVU" 
liam  Fisher ;  as  he  b  the  only  party,  who  has  been 
found  a  bankrupt. 

Mr.  BetheU,  for  the  respondents,  said  there  was  no 
such  fiat  as  one  against  William  Fisher. 

The  Court  annulled  the  fiat,  on  the  petition  and 
affidavits  being  amended. 

Mr.  Swanston,  and  Mr.  Bacon,  appeared  in  support 
of  the  petition. 


Ex  parte  Joseph  Rhodes. — In  the  matter  of  Joseph 
tbl^  .  ^  Rhodes. 

June  11,  1839.  rwi 

On  •  petiUoa  of  -l^  HIS  was  a  petition  of  the  bankrupt  to  annul  the 
wn^  AeX.^  fiat,  and  stay  the  advertisement  of  the  adjudication  in 
and  luy  toe      ^jjg  Grazette :  alleging,  that  he  had  committed  no  act  of 

advertisement  '  ©     o» 

oftbeadjudi-  bankruptcy,  and  that  there  was  no  good  petitioning 
Gazette,  the       creditor's  debt ;  as  the  bills  of  exchange,  on  which  it 

Court  will  not 

order  the  adver-  was  founded.  Were  not  in  his  hands  when  he  struck  the 

tiseroent  lo  be 

itayed,  nniess      docket. 

probable  cause 

li  shown  that 

will  sncceeS  in  ^'*  Swatiston,  and  Mr.  Rogers,  in  support  of  the 
to  the^^^dity  P^^tion.  The  alleged  act  of  bankruptcy  in  this  case  is 
of  the  fiat         founded  on  the  1  &  2  Vict.  c.  110.  s.  8.,  which  enacts. 
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''that  if  any  single  creditor,  or  any  two  or  more  credi-  1899. 
tors,  being  partners,  whose  debts  shall  amount  to  100/.  ^^^  ^^ 
or  upwards,  or  any  two  creditors  whose  debts  shall  Rhodm. 
amount  to  160/.  or  upwards,  or  any  three  or  more  cre- 
ditors whose  debts  shall  amount  to  200/.  or  upwards, 
of  any  trader  within  the  meaning  of  the  laws  now  in 
force  respecting  bankrupts,  shall  file  an  affidavit  or 
affidavits  in  her  Majesty's  Courts  of  Bankruptcy,  that 
such  debt  or  debts  is  or  are  justly  due  to  him  or  them 
respectively,  and  that  such  debtor,  as  he  or  they  verily 
believe,  is  such  trader  as  aforesaid,  and  shall  cause  him 
to  be  served  personally  with  a  copy  of  such  affidavit  or 
affidavits,  and  with  a  notice  in  writing  requiring  imme- 
diate payment  of  such  debt  or  debts ;  and  if  such  trader 
shall  not,  within  twenty-one  days  after  personal  service 
of  such  affidavit  or  affidavits  and  notice,  pay  such  debt 
or  debts,  or  secure  or  compound  for  the  same  to  the 
satisfaction  of  such  creditor  or  creditors,  or  enter  into  a 
bond,  in  such  sum  and  with  such  two  sufficient  sureties 
as  a  Commissioner  of  the  Court  of  Bankruptcy  shall  ap- 
prove of,  to  pay  such  sum  or  sums  as  shall  be  reco- 
vered in  any  action  or  actions,  which  shall  have  been 
brought,  or  shall  thereafter  be  brought,  for  the  recovery 
of  the  same,  together  with  such  costs  as  shall  be  given 
in  the  same,  or  to  render  himself  to  the  custody  of  the 
gaoler  of  the  Court  in  which  such  action  shall  have  been 
or  may  be  brought,  according  to  the  practice  of  such 
Court,  or  within  such  time  and  in  such  manner  as  the 
sidd  Court  or  any  judge  thereof  shall  direct,  after  judg- 
ment shall  have  been  recovered  in  such  action,  every 
such  trader  shall  be  deemed  to  have  committed  an  act 
of  bankruptcy  on  the  twenty-second  day  after  service  of 
such  affidavit  or  affidavits  and  notice ;  provided  a  fiat  in 
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ISS9.  bankruptcy  shall  issue  against  such  trader  within  two 
Ex  parte  calendar  months  from  the  filing  of  such  affidavit  or  affi- 
davits, but  not  otherwise."  [Sir  George  Rose.  Upon 
looking  at  the  depositions  before  the  Commissioners, 
nothing  appears  on  the  face  of  them,  that  would  call 
upon  this  Court  to  supersede  the  fiat]  Mr.  GibsoUf  the 
petitioning  creditor,  who  makes  the  affidavit,  swears 
that  the  bankrupt  is  indebted  to  him  and  Joseph 
Taylor  and  Williixm  Taylor,  his  late  partners  in  trade, 
in  the  sum  of  100/.  and  upwards,  upon  several  bills  of 
exchange,  drawn  by  the  deponent  and  his  said  late 
partners,  upon  and  accepted  by  the  bankrupt;  and 
which  have  since  become  dishonoured  and  unpaid.  Now, 
the  debt  here  sworn  to  is  not  a  debt  due  to  a  single 
creditor 9  or  to  two  or  more  creditors,  being  partners  ;  for 
the  two  other  persons  mentioned  in  this  affidavit  were 
not  the  partners  of  Mr.  Gibson^  when  be  made  the  affi- 
davit, but  his  late  partners,  and  are  therefore  not  within 
the  words  of  the  act.  [Sir  John  Cross,  May  not  the 
words  of  the  statute  comprehend  joint  creditors  ?]  The 
words  of  the  statute  are  expressly  confined  to  "  two  or 
more  creditors  being  partners,"  when  the  amount  of  the 
debt  shall  be  only  100/.  But  there  is  another  objec- 
tion to  the  act  of  bankruptcy.  The  filing  of  the  affidavit 
of  debt  is  proved  by  the  solicitor  who  issued  the  fiat, 
and  who,  being  entitled  to  be  paid  his  costs  out  of  the 
first  funds  received  by  the  assignees  from  the  bankrupt's 
estate,  has  therefore  such  an  interest  in  upholding  the 
fiat,  as  disqualifies  him  to  be  a  witness  to  prove  the 
act  of  bankruptcy.  [Sir  John  Cross.  The  oligection 
you  now  urge  accrues  post  litem  motanL\  There  is 
another  defect  in  the  affidavit.  The  statute  requires, 
that  the  affidavit  shall  state  that  'Uhe  debt  is  justly 
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due"  to  the  creditor.  Now,  the  affidavit  merely  states,  18S9. 
that  the  bankrupt  ^'  is  justly  and  truly  indebted "  to  ^^  p^^ 
the  deponent  and  his  late  partners.  [Sir  John  Cross* 
Does  not  that  mean  that  the  debt  is  justly  due?  The 
statute  does  not  give  a  form.]  There  is,  besides,  a  vari- 
ance between  the  affidavit  for  the  docket,  and  the  depo- 
sition of  the  petitioning  creditor  on  the  proceedings; 
the  former  stating  that  the  bankrupt  is  indebted  "in 
the  sum  of  100/.  and  upwards,  upon  several  bills  of 
exchange;"  while  the  deposition  on  the  proceedings 
is  for  100/.  and  upwards,  *'for  goods  sold  and  deli- 
vered." This  does  not  dierefore  appear  to  be  the  same 
debt ;  nor  does  it  i^pear  that  the  debt  mentioned  in  the 
affidavit  for  the  docket  was  still  owing  at  the  time  of 
the  deposition. 

Mr.  Temple,  and  Mr.  Bagshawe,  contrd,  were  stopped 
by  the  Court. 

Sir  John  Cross.— If  the  petitioner  had  shown  by 
his  counsel  any  probable  cause  that  he  could  succeed 
on  that  part  of  his  petition,  which  prays  to  annul  the 
fiat,  I  should  have  been  inclined  to  grant  him  an  order 
for  staying  the  advertisement  of  the  adjudication  in 
the  Gazette;  but  it  does  not  appear  to  me,  that  any 
such  probable  cause  has  been  shown.  Supposing  the 
present  act  of  bankruptcy  to  be  bad,  it  is  perfectly 
open  to  the  petitioning  creditor  to  prove  a  better  act 
of  bankruptcy,  when  called  upon  to  do  so  before  the 
Commissioners. 

Sir  George  Rose.— The  act  of  bankruptcy  relied  on 
does  not  appear  to  me  such  as  ought  to  have  been  put 
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18d9.        upon  the  proceedings;  but  sdll  we  should  not  be  jus- 
Ex  parie       tified  in  granting  an  order  to  stay  the  advertisement  in 
the  Gazette.    The  Court  will  retain  the  petition ;  and 
the  objections  to  the  fiat,  with  a  view  to  annulling  it, 
may  be  discussed  on  a  further  hearing. 

The  Order  was,  that  the  further  hearing  of  the 
petition  should  be  adjourned ;  and  that  the  costs 
of  the  respondents,  occasioned  by  the  present 
application,  should  be  paid  out  of  the  estate, 
without  prejudice  to  the  question  by  whom  the 
costs  should  ultimately  be  paid;  which  costs 
were  to  be  taxed  by  the  Commissioners;  with 
liberty  for  either  party  to  apply  to  the  Court. 


Ex  parte  William  Green. — In  the  matter  of  Matthew 

SiHwnt^  Jnm  ElGIE. 

Hall, 

July  10, 1839-  XHIS  was  the  petition  of  the  bankrupt,  praying  that  he 
Aparty, havlnff  micrht  be  discharged  from  his  imprisonment  in  the  Fleet 

been  committed       o  a  r 

for  contempt,     prison,  under  an  Order  of  the  Court  for  his  commitment 

for  diiobedi-        '^ 

enoe  to  an  Or-    made  SO  far  back  as  the  29th  August  1833.    This  Order 

der  of  thii 

Coart,r8*'         was  made  for  a  contempt,  in  not  obeying  the  former 

qoiiinff  him  to 

pay  certain        Orders  of  the  Court,  dated  respectively  the  1 6th  March 

costs  awarded 

against  him  1833,  and  3 1st  July  1833,  by  which  the  petitioner  was 
Jt^/utT^  ordered  to  pay  to  the  bankrupt  two  several  sums  of 
^^^k^lV.  36Z.7«.8rf.  and  33Z.  17*.  9rf.;  the  first  of  these  sums 

ter,  netitions 
the  uoort  of 

Reriew  for  bis  discham,  on  the  foIIowiDg  grounds : — 1.  That  this  Conrt  bad  no  jorisdic* 
tion  to  deal  with  any  Older  of  the  Lord  Chaocellor,  as  for  a  contempt ;  2.  That  the  affidat it 
in  support  of  the  petition,  on  which  the  order  (or  commitment  was  obtained,  was  sworn 
bgfon  the  petition  was  presented ;  3.  That  the  order  of  commitment*  in  the  wording  of 
it,  appeared  to  have  been  made  on  the  **  intefition"  of  the  party  applying  for  it,  instead  of 
on  the  petition  of  such  party.— if e/i/,  thai  these  were  not  sufficient  objections  to  the  validity 
of  the  commitment. 
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being  the  amount  of  the  taxed  costs  awarded  against        1^^^« 
him  on  his  petition  to  supersede  the  commission,  which       £x  p^r^e 
had  been  heard  before  the  Vice-Chancellor  and  dis-       Gbeen. 
missed  with  costs;  and  the  last-mentioned  sum  being 
the  amount  of  the  costs  awarded  against  him  on  his 
petition  of  appeal  to  the  Lord  Chancellor,  which  was 
also  dismissed,  with  costs. 

The  objections  taken  in  the  petition  to  the  Order  and 
warrant  of  commitment  were, 

1  •  That  the  Court  of  Review  had  no  jurisdiction  to 
enforce  the  Orders  of  the  Lord  Chancellor,  and  Vice- 
chancellor. 

2.  That  the  first  Order  of  the  Court  of  Review,  of  the 
16th  March  1833,  for  the  payment  of  these  two  several 
sums,  within  fourteen  days  from  the  date  of  the  Order, 
was  bad;  because  the  Orders  of  the  Lord  Chancellor 
and  Vice-Chancellor  were  not  served  upon  the  petitioner, 
nor  any  demand  made  upon  him  for  the  payment  of  the 
costs. 

3.  That  the  second  Order  of  the  Court,  of  the  3l8t 
July  1833,  being  the  peremptory  Order  for  payment 
of  the  costs,  within  four  days  from  the  date  of  such 
last-mentioned  Order,  was  bad ;  because  the  affidavit  of 
Morgan,  the  party  on  whose  affidavit  the  Order  was 
obtained,  was  sworn  previously  to  preferring  the  peti- 
tion, viz.  on  the  25th  July  1833,  while  the  petition  was 
not  preferred  until  the  31st  July  1833. 

4.  That  the  Order  of  Commitment  of  the  29th  August 
1833  was  bad ;  inasmuch  as  no  petition  was  previously . 
presented  for  such  Order,  nor  uptil  the  3d  September ; 
before  which  day  the  petitioner  had,  in  fact,  been  arrested 
on  the  warrant  issued  in  consequence  of  such  Order. 

5.  Because  the  affidavits  of  the  bankrupt  and  Morgan, 


Gii£ur. 


t» 


t» 
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1859.       on  ubich   the  Order  of  Commitment  was  grounded. 
Ex  parte      ^^^  swom  respectively  on  the  19th  and  Slst  August, 

which  days  were  before  the  petition  was  preferred;  and 

there  was  no  evidence,  therefore,  that  the  costs  were  not 

paid  on  the  29th  August 
6.  Because  the  Order  of  Commitment  is  expressed  to 

be  made  "  on  the  intention  of  the  siud  Matthew  Elffie, 

instead  of  '^  on  the  petition  of  the  said  Matthew  JElgie  ; 

and  the  recital  in  the  Order  was  therefore  untrue  and 

insensible* 

The  Order  and  warrant  of  commitment  were  as  follows : 

"  In  Bankruptcy.  1 
Court  of  Review.  3 

Thursday,  the  twenty-ninth  day  of  August  one 
thousand  eight  hundred  and  thirty-three. 

In  the  matter  of  Matthew  JElgie,  a  bankrupt. 

Whereas  the  said  Matthew  JElgie  did,  on  or  about  the 
nineteenth  day  of  August  instant,  prefer  his  intention  in 
the  above  matter  to  this  Court,  praying  that  William 
Greeny  in  the  said  petition  mentioned  or  described  as 
of  Mattersey,  in  the  county  of  Nottingham,  gentleman, 
might  immediately  stand  committed  to  His  Majesty's  pri- 
son of  the  Fleet,  for  his  contempt  of  the  Order  in  the 
said  petition  mentioned  or  referred  to ;  and  that  a  war- 
rant might  issue  under  the  seal  of  this  Honorable  Court 
for  that  purpose;  and  that  the  said  William  Green  might 
be  ordered  to  pay  to  the  said  petitioner,  (nt  to  Sanmel 
Morgan,  his  attorney  therein  mentioned,  the  costs  of 
the  said  petitioner  of  and  occasioned  by  that  application: 
Now,  upon  reading  the  said  petition,  and  the  affidavits 
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of  the  said  petitioner  and  of  the  said  Samuel  Morgan        1839. 
filed  in  support  thereof^  and  also  the  former  Order  of      ^^    ^^^ 
this  Court  herein,  bearing  date  the  thirty-first  day  of       Greek. 
July  last ;  this  Court  doth  order  that  the  said  William 
Oreen  do  stand  committed  to  His  Majesty's  prison  of  the 
Fleet,  for  his  contempt  in  the  said  petition  mentioned  or 
referred  to,  and  that  a  warrant  do  forthwith  issue  for 
that  purpose. 

By  the  Court." 

"  In  Bankruptcy.  "^ 
Court  of  Review.  5 

In  the  matter  of  Matthew  Elgie^  a  bankrupt. 

Whereas  by  an  Order  made  by  this  Court  in  the  above 
matter,  upon  the  petition  of  the  said  Matthew  Elgie, 
bearing  even  date  herewith,  It  was  ordered  that  William 
Green  therein  named  should  stand  committed  to  His 
Majesty's  prison  of  the  Fleet,  for  his  contempt  in  the 
said  petition  mentioned  or  referred  to,  and  that  a  warrant 
should  forthwith  issue  for  that  purpose :  These  are  there- 
fore, in  pursuance  of  the  said  Order,  to  will  and  require 
you  forthwith,  upon  receipt  hereof,  to  make  diligent 
search  after  the  body  of  the  said  William  Green,  and, 
wheresoever  you  shall  find  him,  to  arrest  and  apprehend 
him,  and  him  safely  convey  to  His  Majesty's  prison  of 
the  Fleet,  there  to  remain  until  the  further  order  of  this 
Court;  willing. and  requiring  all  mayors,  sheriff,  justices 
of  the  peace,  headboroughs,  constables,  and  all  other  His 
Majesty's  loving  subjects,  to  be  aiding  and  assisting  you 
in  the  due  execution  of  the  premises,  as  they  tender  His 
Majesty's  service,  and  will  answer  the  contrary  thereof 
at  their  peril;  and  this  shall  be  to  you,  and  any  of  you, 
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1839.  who  shall  do  the  same,  a  sufficient  warrant  Dated  the 
Ex  ptiie  twenty-ninth  day  of  August  in  the  year  of  our  Lord  one 
Gbebn.       thousand  eight  hundred  and  thirty-three. 

By  the  Court, 
J.  Vizardf  Dep.  Reg',    (l.8.) 
To  William  Robert  Henry  Brown,  Esquire, 
Warden  of  His  Majesty's  prison  of  the 
Fleet,  or  to  his  Deputy." 

The  petitioner,  being  brought  up  by  the  warden  of  the 
Fleet  prison,  appeared  in  person  to  support  his  petition. 
He  stated,  that  although  the  commitment  took  place  six 
years  ago,  he  only  discovered  some  of  the  above  irregu- 
larities about  two  months  since,  and  had  proceeded  in 
his  present  application  to  the  Court  as  quickly  as  his 
unfortunate  position  allowed. 

Sir  John  Cross. — It  does  not  appear,  that  the  peti- 
tioner has  made  any  affidavit,  stating  that  he  is  unable 
to  pay  either  of  the  sums  in  question;  and  it  may  be 
doubtful,  whether  he  can  at  this  distance  of  time  avaU 
himself  of  the  objections  of  form  stated  in  his  petition- 
Mr.  Swanston  appeared,  on  behalf  of  the  bankrupt,  to 
oppose  the  tUscharge  of  the  petitioner.  The  Order  of 
the  Court  of  the  29th  August  1833,  which  is  the  record 
of  the  Court,  recites  that  the  petition  was  preferred 
before  the  date  of  the  Order.  It  is  not  competent,  there- 
fore, for  the  petitioner  now  by  hid  affidavit  to  contradict 
the  record. 

Sir  Georoe  Rose. — If  the  Order  of  Commitment,  as 
alleged  in  the  petition,  was  made  on  the  ^th  August 
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18S3,  and  the  petition  for  the  Order  was  not  preferred        ISSd. 
till  the  3d  September,  which  was  five  days  afterwards,       ^^  ^^ 
that  is  an  unanswerable  objection  to  the  validity  of  this        Gbuk. 
commitment.    The  reading  of  your  Order  of  Commit- 
ment  is  not  an  answer  to  the  affidavit  of  the  fact. 

Sir  John  Cross. — The  Order  recites,  that  it  was 
made  upon  a  previous  petition.  The  prisoner's  affidavit 
states,  that  there  was  no  previous  petidon.  Which  is 
the  Court  to  believe,  the  affidavit, or  the  record?  This 
is  the  first  time  I  ever  heard  of  an  affidavit  being  per- 
mitted to  contradict  the  record.  In  the  time  of  Lord 
Mansfield,  I  remember  a  case  occurred,  where  a  party 
named  in  the  record  was  therein  stated  to  be  living,  and 
an  affidavit  was  made  alleging  that  he  was  dead  at  the 
time  specified  in  the  record;  and,  even  in  that  case. 
Lord  Mansfield  would  not  admit  an  affidavit  to  contra- 
dict the  record. 

Mr.  Swanstan.  The  affidavit  of  the  petitioner  does 
not  state,  that  the  Order  was  drawn  up  before  the  peti- 
tion for  obtaining  the  Order  was  preferred.  If  there  is 
no  such  allegation  in  the  affidavit,  I  have  nothing  to 
answer.  There  is  such  an  allegation  in  the  petition, 
but  no  such  statement  in  the  affidavit  in  support  of  it. 

The  Court  sent  for  the  Book  of  Petitions  kept  by  the 
Registrar  at  the  Bankrupt  Office,  in  which  there  was  an 
entry  of  a  petition  in  this  matter  as  having  been  preferred 
at  or  previous  to  the  29th  August;  and  it  appeared,  that 
the  petition  itself  was  marked  so  at  the  office. 

Sir  John  Cross. — There  appears  to  be  a  clerical  error 
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1839.        in  the  entry  in  the  Order  Book,  stating,  that  the  petition 
^^^       was  preferred  on  the  1 9  th,  instead  of  the  29th  of  August, 
Gbbsn.       and  the  same  error  has  crept  into  the  Order.    This  is 
all  the  mistake  that  I  can  find. 

Sir  George  Rose. — Look  at  the  indorsement  on  the 
petition,  which  orders  an  attendance  of  the  party.  How 
can  you  support  an  Order  of  Commitment  on  a  petition, 
upon  which  there  is  merely  an  order  for  attendance  ? 

Sir  John  Cross. — Is  the  Order  of  Commitment  of 
the  29th  August  bad,  'because  there  is  an  order  for  the 
attendance  of  the  party  on  the  same  day  ? 

Mr.  Swanston,  There  is  no  doubt,  that  the  petition 
for  an  Order  of  Commitment,  after  the  default  of  the 
party  in  not  obeying  the  four-day  Order,  is  an  ex  parte 
application.  That  being  the  practice,  there  would  be  no 
necessity  for  any  order  for  the  attendance  of  the  party 
on  such  a  petition.  The  warrant  of  commitment  is  in 
conformity  with  the  strict  practice  of  the  Court;  and  the 
only  difficulty  is  the  superfluous  insertion  in  the  Order 
of  the  19th  August,  instead  of  the  29th  August 

The  petitioner  dien  urged  the  other  objections  he  bad 
relied  on  in  his  petition;  namely,  that  the  affidavits  in 
support  of  the  petition  for  the  Order  of  Commitment 
were  sworn  before  the  petition  was  presented;  and  that 
the  same  objection  applied  to  the  petition  of  the  31st 
July  1833  for  the  four^day  Order;  the  only  affidavit  in 
support  of  that  petition  having  been  sworn  on  the  25th 
July.     In  Ex  parte  Northwood  (a).  Lord  Eldon  de- 

(a)  2  Rose,  246. 
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cided,  that  an  affidavit  sworn  under  such  circunistancea       IB59. 
could  not  be  read. 


Sir  John  Cross  (after  conferring  with  Mr.  Barber, 
the  Registrar^  said,  the  officer  of  the  Court  states  the 
practice  to  be  this :  that  although  a  party  cannot  file  an 
affidavit^  before  presenting  a  petition^  where  there  has 
been  no  previous  proceeding  in  the  matter  in  Court, — 
yet  that,  where  there  is  a  matter  depending  in  Court,  it 
is  the  constant  practice  to  file  affidavits,  before  a  petition 
in  the  same  matter  is  presented. 

Mr.  Stoanston  relied  on  this  statement  of  the  officer, 
and  contended  that  the  affidavits  were  perfectly  regular, 
according  to  the  practice  of  the  Court ;  and  that  perjury 

might  be  assigned  on  these  affidavits. 

Sir  John  Cross. — I  feel  a  difficulty  in  going  into  all 
the  objections,  which  have  been  taken  to  the  preliminary 
proceedings  in  this  matter.  Suppose  a  defendant  in  an 
action  at  law  was,  after  judgment  on  a  verdict  in  the 
action,  imprisoned  on  a  writ  of  capias  ad  satisfaciendum ; 
could  he  come  into  Court  and  move  to  be  discharged, 
because  one  of  the  jury  at  the  trial  was  an  interested 
party ;  or,  because  one  of  the  witnesses  examined  at  the 
trial  was  an  incompetent  witness ;  when  he  made  no  ob- 
jection either  to  the  juror,  or  the  witness,  at  the  trial,  nor 
ever  applied  to  the  Court  for  a  new  trial,  on  the  ground 
of  either  of  these  objections?  So  here,  how  can  we  try 
the  regularity  of  affidavits  filed  in  support  of  the  petition 
of  the  31st  July  1833  for  the  four-day  Order,— or  the 
regularity  of  the  previous  Order  of  the  16th  Maxch  1833, 
which  the  petitioner  contends  is  irregular,  because  the 


£z  parte 
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1889.       previous  Orders  of  the  Lord  Chancellor  and  Vice-Chan- 
Ex  parte      ceHor  were  not  served  upon  the  petitioner? 

Gbxkn. 

The  petitioner  then  took  another  objection  to  the  affi- 
davits— that  they  were  entitled, ''  In  the  Court  of  Bank- 
ruptcy," instead  of  "  In  the  Court  of  Review." 

The  Court,  however,  were  unanimous  against  the 
validity  of  this  objection. 

The  petitioner  then  urged  his  objection  to  the  juris- 
diction of  this  Court  to  deal  with  the  Orders  of  the  Lord 
Chancellor  and  yice-Chancellor,  contending,  that  the 
Lord  Chancellor  was  the  sole  judge  of  what  was  a  con- 
tempt of  his  own  Order. 

Sir  George  Rose. — ^The  commitment,  in  the  present 
case,  18  for  a  contempt  in  disobeying  the  Order  of  this 
Court.  But  the  only  advantage  you  could  deriye  from 
these  objections  of  form  would  be,  to  let  in  the  &cts. 

The  petitioner  contended,  that  as  the  Lord  Chancellor 
had  made  the  Order  for  the  dismissal  with  costs  of  his 
petition  of  appeal,  since  the  establishment  of  this  Court, 
the  subsequent  Orders  to  enforce  the  payment  of  such 
costs,  and  the  Order  of  Commitment  for  the  contempt  in 
not  paying  them,  should  have  been  made  by  the  Lord 
Chancellor;  or  the  proceedings  in  the  matter  should 
have  been  duly  transferred  to  this  Court,  pursuant  to  the 
requisitions  of  the  act  of  parliament  (a). 

(a)  See  1  &  2  Will,  4.  c.  56.  s.  39.,  end  the  General  Roles  and  Orders 
for  regulsting  the  Practice  of  the  Court  of  Bankraptcy,  1  Beac.  &  C. 
Append.  XXIV.  Rule  vii. 


Grssn. 
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Sir  John  Cross. — This  Court  has  ample  power,  under  1839. 
the  provisions  of  the  2nd  section  of  the  act,  by  authority  of  f^,  parte 
which  it  was  constituted  (a),  to  make  any  order  for  the  en- 
forcement of  an  order  of  the  Lord  Chancellor  (ft),  in  bank- 
ruptcy. The  Order  of  Commitment  in  this  case  was  for  a 
contempt  of  process,  not  of  the  individual  issuing  the  pro- 
cess, or  making  the  Order.  Besides,  as  has  been  already 
stated  from  the  bench,  there  is  a  subsequent  Order  of 
the  Court  of  Review  recited  in  the  Order  of  Commit- 
ment. So  that  there  is  nothing  in  this  objection.  There 
is  not  the  slightest  pretence  for  the  discharge  of  the  pri- 
soner, on  the  merits.  It  is  clear,  that  the  money,  for  the 
non-payment  of  which  he  was  committed,  has  been  owing 
six  years.  It  has  never  been  suggested^  that  the  money 
is  not  due ;  but  the  prisoner  only  alleges  in  his  petition, 
that  he  has  some  larger  demand  against  the  bankrupt. 
The  law  must  be  obeyed;  it  has  said,  that  these  two 
sums,  for  costs,  should  be  paid  by  Mr.  Green.  He 
does  not  deny  his  power  to  pay,  but  obstinately  and 
contumaciously  remains  in  prison,  to  avoid  obedience  to 
the  law.  The  objections,  though  they  have  been  urged 
with  propriety,  are  mere  points  of  form,  and  not  in  any 
way  connected  with  the  merits;  some  of  them  were 
totally  unfounded,  and  others  cannot  be  entertained. 
The  Court,  therefore,  does  not  think  there  is  suflScient 
ground  to  entitle  the  prisoner  to  his  discharge. 

Petition  dismissed,  with  costs. 


(a)  See  1  &  2  WiU,  4.  c.  56,  s.  2. 

(6)  See  Ex  parte  Benson,  I  Deac.  &  C.  324. 
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EXTRACTS  FROM  ACTS  OF  PARLIAMENT  RELATING  TO 

BANKRUPTCY. 


Extract  from  7  fFUl.  4.  and  1  Vkt.  c.  73,  intituled  «  Jn  Act 
far  better  enabling  Her  Majesty  to  confer  certain  Powers  and 
Immunities  on  Trading  and  other  Companies.^ 

Bankruptcy  of  ^eci.  %5. — And  be  it  enacted,  that  the  Bankruptcy,  Insol- 
any  member  vency,  or  Stopping  payment  of  any  officer  or  member  of  such 
pany  trading  Company  or  body  in  his  individual  capacity,  shall  not  be  con- 
SuMitv  of  Ae  ^t'^**®^  ^®  ^®  ^^®  Bankruptcy,  Insolvency,  or  stopping  pay- 
Act,  not  to  af-  roent  of  such  Company  or  body ;  and  that  the  property  and 
pany  or  the  effects  of  such  Company  or  body,  and  the  persons,  property, 

liabilities  of  the  ^^^  effects  of  the  individual  members  or  other  individual 
other  members.  i    ii  .  ,  i. 

members  thereof  (as  the  case  may  be),  shall,  notwithstanding 

such  Bankruptcy,  Insolvency,  or  stopping  payment,  be  liable 

to  execution  or  diligence  in  the  same  manner,  as  if  such 

Bankruptcy,  Insolvency,  or  stopping  payment  had  not  taken 

place/' 


Extracts  from  1  and  2  Vict.  c.  110,  intituled  "An  Act  for 

Abolishing  Arrest  on  Mesne  Process  in  Civil  Actions,  except 

in  certain  cases ;  for  Extending  the  Remedies  of  Creditors 

agcdnst  the  Property  of  Debtors  ;  and  for  Amending  the  Laws 

for  the  Relief  of  Insolvent  Debtors  in  England  J* 

Manner  of  ^^^*  ^* — ^^^  ^  ^^  enacted,  that  if  any  single  creditor, 

making  a  debtor  q^  ^ny  two  or  more  creditors,  being  partners,  whose  debts 

shall  amount  to  100/.  or  upwards,  or  any  two  creditors  whose 
debts  shall  amount  to  150/.  or  upwards,  or  any  three  or  more 
creditors  whose  debts  shall  amount  to  200/.  or  upwards,  of 
any  trader  within  the  meaning  of  the  laws  now  in  force  re- 
specting bankrupts,  shall  file  an  affidavit  or  affidavits  in  her 
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Majesty's  Courts  of  Bankruptcy,  that  such  deht  or  debts  is 
or  are  justly  due  to  him  or  them  respectively,  and  that  such 
debtor,  as  he  or  they  verily  believe,  is  such  trader  as  afore- 
said, and  shall  cause  him  to  be  served  personally  with  a  copy 
of  such  affidavit  or  affidavits,  and  with  a  notice  in  writing 
requiring  immediate  payment  of  such  debt  or  debts :  and  if 
such  trader  shall  not  within  twenty-one  days  after  personal 
service  of  such  affidavit  or  affidavits  and  notice  pay  such  debt 
or  debts,  or  secure  or  compound  for  the  same  to  the  satis- 
faction of  such  creditor  or  creditors,  or  enter  into  a  bond,  in 
such  sum  and  with  such  two  sufficient  sureties  as  a  Commis- 
sioner of  the  Court  of  Bankruptcy  shall  approve  of,  to  pay 
such  sum  or  sums  as  shall  be  recovered  in  any  action  or  ac« 
tions  which  shall  have  been  brought,  or  shall  hereafter  be 
brought,  for  the  recovery  of  the  same,  together  with  such 
costs  as  shall  be  given  in  the  same,  or  to  render  himself  to 
the  custody  of  the  gaoler  of  the  court  in  which  such  action 
shall  have  been,  or  may  be,  brought,  according  to  the  prac- 
tice of  such  court,  or  within  such  time  and  in  such  manner  as 
the  said  court  or  any  judge  thereof  shall  direct,  after  judg- 
ment shall  have  been  recovered  in  such  action ;  every  such 
trader  shaU  be  deemed  to  have  committed  an  act  of  bank- 
ruptcy on  the  twenty-second  day  after  service  of  such  affida- 
vit or  affidavits  and  notice ;  provided  a  fiat  in  bankruptcy 
shall  issue  against  such  trader  within  two  calendar  months 
from  the  filing  of  such  affidavit  or  affidavits,  but  not  other- 
wise. 

Sect.  18. — And  be  it  enacted,  that  all  decrees  and  orders  Decrees  and  Or- 
of  Courts  of  Equity,  and  all  Rules  of  Courts  of  Common  ofEquitv^and 

Law,  and  all  orders  of  the  Lord  Chancellor,  or  of  the  Court  Court  of  Review 

to  have  the 
of  Review  in  matters  of  Bankruptcy,  and  all  orders  of  the  efiect  of  judg- 

Lord  Chancellor  in  matters  of  Lunacy,  whereby  any  sum  of  ^^^^ 
money,  or  any  costs,  charges,  or  expences,  shall  be  payable 
to  any  person,  shall  have  the  effect  of  judgments  in  the  supe- 
rior Courts  of  Common  Law,  and  the  persons  to  whom  any 
such  monies  or  costs,  charges  or  expences,  shall  be  payable, 
shall  be  deemed  judgment  creditors  within  the  meaning  of 
this  act :  and  all  powers  hereby  given  to  the  judges  of  the 
superior  Courts  of  Common  Law,  with  respect  to  matters  de- 

S  A  2 
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pending  in  the  same  courts,  shall  and  may  be  exercised  by 
Courts  of  Equily,  with  respect  to  matters  therein  depending* 
and  by  the  Lord  Chancellor  and  the  Court  of  Review  in 
matters  of  Bankruptcy,  and  by  the  Lord  Chancellor  in  mat- 
ters of  Lunacy  ;  and  all  remedies  hereby  given  to  judgment 
creditors  are  in  like  manner  given  to  persons,  to  whom  any 
monies  or  costs,  charges  or  expences,  are  by  such  Orders  or 
Rules  respectively  directed  to  be  paid. 
No  judgment,         Sect.  19. — Provided  always,   and  be   it  further  enacted, 
^  a^*       *^*'  "°  judgment  of  any  of  the  said  superior  Courts,  nor  any 
otherwise  than    decree  or  order  in  any  Court  of  Equity,  nor  any  rule  of  a 
Act,  until  legis-  Court  of  Common  Law,  nor  any  order  in  Bankruptcy  or 
^'^^  Lunacy,  shall  by  virtue  of  this  Act  afiect  any  lands,  tene- 

ments, or  hereditaments,  as  to  purchasers,  mortgagees,  or 
creditors,  unless  and  until  a  memorandum  or  minute  contain- 
ing the  name,  and  the  usual  or  known  last  place  of  abode, 
and  the  title,  trade,  or  profession  of  the  person  whose  estate 
is  intended  to  be  affected  thereby,  and  the  Court  and  the  title 
of  the  cause  or  matter  in  which  such  judgment,  decree,  order, 
or  rule  shall  have  been  obtained  or  made,  and  the  date  of 
such  judgment,  decree,  order,  or  rule,  and  the  account  of  the 
debt,  damages,  costs,  or  monies,  thereby  recovered  or  or- 
dered to  be  paid,  shall  be  left  with  the  senior  master  of  the 
Court  of  Common  Pleas  at  Westminster,  who  shall  forthwith 
enter  the  same  particulars  in  a  book  in  alphabetical  order  by 
the  name  of  the  person  whose  estate  is  intended  to  be  af- 
fected by  such  judgment,  decree,  order,  or  rule ;  and  such 
officer  shall  be  entitled  for  any  such  entry  to  the  sum  of  5s. ; 
and  all  persons  shall  be  at  liberty  to  search  the  same  book,  on 
payment  of  the  sum  of  Is. 

New  writs  may       ^^c^*  ^^- — ^"^  ^^  i^  enacted,  that  such  new  or  altered 
be  framed.         writs  shall  be  sued  out  of  the  Courts  of  Law,  Equity,  and 

Bankruptcy,  as  may  by  such  Courts  respectively  be  deemed 
necessary  or  expedient  for  giving  effect  to  the  provisions 
herein-before  contained,  and  in  such  forms  as  the  judges  of 
such  Courts  respectively  shall  from  time  to  time  think  fit  to 
order ;  and  the  execution  of  such  writs  shall  be  enforced  iD 
such  and  the  same  manner  as  the  execution  of  writs  of  exe- 
cution is  now  enforced,  or  as  near  thereto  as  the  circuro- 
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stances  of  the  case  will  admit ;  and  that  any  existing  writ, 
the  form  of  which  shall  be  in  any  manner  altered  in  pursu- 
ance of  this  Act,  shall  nevertheless  be  of  the  same  force  and 
virtue,  as  if  no  alteration  had  been  made  therein,  except  so 
far  as  the  effect  thereof  may  be  carried  by  this  Act. 

Sect.  39. — And  be  it  enacted,  that  the  filing  of  the  peti-  Filing  petition 
tion  of  every  person  in  actual  custody,  who  shall  be  subject  ^^^  *^®  r^^K 
to  the  laws  concerning  Bankrupts,  and  who  shall^  ^pply  hy  Bankruptcy,  if 
petition  to  the  said  Court  for  his  discharge  from  custody,  ^thin*accrtain 
according  to  this  Act,  shall  be  accounted  and  adjudged  an  time, 
act  of  Bankruptcy  from  the  time  of  filing  such  petition  ;  and 
that  any  fiat  in  Bankruptcy  issuing  against  such  person,  and 
under  which  he  shall  be  declared  Bankrupt  before  the  time 
appointed  by  the  said  Court,  and  advertised  in  the  London 
Gazette  for  such  prisoner  to  be  brought  up  to  be  dealt  with 
according  to  this  Act,  or  at  any  time  within  two  calendar 
months  from  the  time  of  making  any  such  order  as  aforesaid, 
whether  upon  the  petition  of  such  prisoner,  or  the  petition  of 
any  such  creditor  as  aforesaid,  shall  have  the  effect  of  divest- 
ing the  said  real  and  personal  estate  and  effects  of  such  per- 
son out  of  the  said  provisional  assignee :  provided  always, 
that  the  filing  of  such  petition  shall  not  be  deemed  an  act  of 
Bankruptcy,  unless  such   person  be  so  declared  Bankrupt 
before  the  time  so  advertised  as  aforesaid,  or  within  such  two 
calendar  months  as  aforesaid;   but  that  every  such  order 
as  aforesaid  shall  be  good  and  valid,  notwithstanding  any  fiat 
in  Bankruptcy,  under  which  such  person  shall  be  declared 
Bankrupt,  after  the  time  so  advertised  as  aforesaid,  and  after 
the  expiration  of  two  calendar  months  as  aforesaid. 

Sect.  40. — Provided  always,  and  be  it  enacted,  that  where  Order  to  be 
the  order  vesting  the  estate  and  effects  of  any  such  prisoner  i^yoiJed^v"^ 
in  the  provisional  assignee  of  the  said  Court,  in  pursuance  of  Bankruptcy, 
the  provisions  of  this  Act,  shall  be  or  become  void  by  reason 
of  such  prisoner  being  declared  Bankrupt  within  such  period 
as  above  mentioned,  or  being  an  uncertificated  Bankrupt  at 
the  time  of  such  order,   the  said  order  shall  nevertheless, 
together  with  the  petition  of  such  prisoner^  if  any,  remain  of 
record  in  the  said  Court ;  and  the  said  Court  shall  and  may 
require  such  prisoner  to  file  his  schedule,  and  shall  and  may 
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cause  such  prisoner  to  be  brought  up  to  be  dealt  with  accord- 
ing to  this  Act,  and  all  things  to  be  done  thereupon  or  pre- 
paratory thereto,  as  in  other  cases  according  to  this  Act :  and 
the  said  Court  shall  and  may,  at  any  time  when  it  shall  seem 
fit,  appoint  other  assignee  or  assignees  in  such  case  and  in 
If  prisoner  ob>    ^^^  same  manner  as  in  other  cases;  and  that,  if  at  any  time 
taiDs  his  ceiti-    after  such  vesting  order  shall  have  been  made,  such  prisoner 
in  Bankruptcy,   "^^^^  obtain  his  certificate  under  any  such  Fiat  in  Bankruptcy, 
the  rights  of       jjjg  rights,  powers,  title,  and  interest  of  the  provisional  assig- 
the  same  as  in     nee  and  other  assignee  or  assignees  appointed  under  this  Act 
other  cases.        ^^  over,  and  respecting  any  property,  real  or  personal,  what- 
soever, remaining  to  such  prisoner  after  the  obtaining  of  such 
certificate,  or  thereafter  in  any  way  coming  to  him,  and  under 
or  in  pursuance  of  any  warrant  of  attorney  to  be  executed  by 
such  prisoner  under  the  provisions  of  this  Act,  shall,  from 
and  after  the  obtaining  of  such  certificate,  be  the  same  as  if 
the  vesting  order  made  under  this  Act  had  been  made  valid 
Enactment  not   at  the  time  of  the  making  thereof:  Provided  always,  thai 

nothing  herein  contained  shall  be  construed  to  afiect  the  title. 


assiffneesof 
Bai&mpt,  or 


-    ?      rights,  and  interest  of  the  assignees  under  any  such  Fiat  in 
operaUon  of  o  ^ 

certificate.  Bankruptcy,  or  to  alter  or  diminish  the  effect  of  any  such 

certificate  as  aforesaid^  but  that  the  title,  rights,  and  interest 
of  such  last-mentioned  assignees,  and  the  benefit  of  such  cer- 
tificate to  such  prisoner,  shall  be  the  same,  to  all  intents  and 
purposes,  as  if  this  Act  had  not  been  made. 


INDEX 


TO  THB 


CASES  IN  THIS  VOLUME, 


AND  TO  THOSE 


RELATING  TO  BANKRUPTCY  CONTAINED  IN  THE  FOLLOWING 

CONTEMPORANEOUS  REPORTS. 


6  Adolphas  and  Ellis,  to  end  of  vol.  7. 

4  BiDgfaam's  New  Cases,  to  vol.  5,  part  3. 

10  Bligh,  to  vol.  11,  part  3. 

8  Carrington  and  Payne,  parts  2  and  3. 

1  Cooper's  Reports,  parts  1  and  2. 

1  Dmry  and  Walsh  (Irish),  parts  1, 2,  and  3. 

3  Meeson  and  Welsby,  part  2  to  vol.  4,  part  4. 


3  Montagu  aod  Ayrton,  parts  3,  4,  and  5. 

1  Mylne  and  Craig,  to  end  of  vol.  3. 

2  Nevile  and  Perry,  part  3  to  end  of  vol.  3. 
1  Perry  and  Davison,  parts  1  and  2. 

5  Scott,  to  vol.  6,  part  3. 
8  Simons,  parts  1,  2,  and  3. 


ACT  OF  BANKRUPTCY. 

{Departing  the  realm,) 
If  a  trader  go  abroad,  leaving  a 
general  power  of  attorney  with  his 
clerk  to  transact  all  his  business  for 
him,  but  provides  no  means  of  paying 
bills  of  exchange,  which  fall  due  in 
his  absence^  he  commits  an  act  of 
bankruptcy.  Ex  parte  Kilner,  re 
Bryant,  3  Mont.  &  A.  722  $  S.  C.  2 
Dea.  324. 

{Denial  to  Creditors.) 
The  act  of  bankruptcy  consisted  in 
J.'s  having  given  directions,  when  in 


embarrassed  circumstances,  that  he 
should  be  denied  to  all  persons ;  but 
there  was  no  proof  that  he  was  in 
fact  denied  to  any  person,  nor  that 
he  secreted  himself.  The  jury  found, 
that  he  began  to  keep  his  house, 
with  intent  to  delay  his  creditors. — 
Qucerey  whether  thb  was  an  act  of 
bankruptcy.  Hare  v.  Waring,  S 
Mees.  &  W.  S62. 

Under  1  &  2  Vict.  c.  110.  s.  8. 

An  affidavit  to  support  an  act  of 
bankruptcy,  under  the  new  act  of  1  & 
2  Vict.  c.  110.  s.  8.,  for  the  Abolition 
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of  Arrest  on  Mesne  Process,  may 
be  sworn  before  a  Master  Extraor- 
dinary in  Chancery,  and  filed  in  the 
Register's  Office  of  the  Court  of 
Bankruptcy.  Ex  parte  Hall,  re  Hall, 
3  Dea.  405. 

An  affidavit  was  filed  against  a 
trader,  under  the  act  for  abolishing 
Arrest  on  Mesne  Process,  1  &  2  Vict, 
c.  1 10.  s.  8. ;  but,  on  account  of  some 
irregularity  in  the  notice,  the  notice 
was  withdrawn  by  the  creditor.  The 
Court  refused  to  take  the  affidavit 
off  the  file,  on  the  application  of  the 
trader ;  as  the  creditor  was  entitled, 
if  he  chose,  to  give  a  fresh  notice. 
Ex  parte  Gibson,  $  Dea.  5Sl, 

{Proof  of,  on  a  vvod  voce  examination,) 
Where  a  vvc4  voce  examination  is 
ordered,  as  to  the  act  of  bankruptcy, 
the  assigness  must  give  notice  of 
what  act  of  bankruptcy  they  rely  on ; 
but  they  are  not  bound  to  furnish  a 
list  of  witnesses.  Ex  parte  Foster, 
re  Foster,  3  Dea.  175. 

{Relation  to,) 

See  Relation — Sheriff. 

(What  amounts  to  notice  of,) 

See  Notice. 

ACTIONS. 

And  see  Set-Off — Suit  in  Equity. 

{Btf  and  against  the  Bankrupt.) 

See  Bankrupt. 

(By  Assignees,) 
The  defendant,  being  in  the  em- 
ployment of  J.  in  his  trade,  sold,  bond 
Jide,  some  goods  belonging  to  /.,  after 


J,  had  committed  an  act  of  bank- 
ruptcy, of  which  the  defendant  was 
Ignorant.  The  sale  was  more  than 
two  months  before  the  fiat  issued. 
The  defendant  acted  under  a  general 
authority.  The  assignee  brought 
trover.  Held,  1.  On  a  plea  of  not 
guilty,  that  defendant,  having  sold 
under  a  general  authority  only,  had 
been  guilty  of  a  conversion  ;  and  tliat 
if  he  had  any  justification,  he  should 
have  pleaded  it  specially.  2.  On  an 
issue  joined  on  a  traverse  of  the  as- 
signee's possession,  that  the  plaintiff 
must  recover,  no  evidence  having 
been  given  that  the  purchaser  was 
ignorant  of  the  bankruptcy  ;  sections 
81  and  82  of  the  6  Geo.  4.  c.  16. 
protecting  the  transfer^  only,  where 
the  party  dealing  with  the  bankrupt 
is  without  notice;  and  the  burthen 
of  proof  being  here  on  the  defendant, 
who  affirmed  the  sale.  Pearson  v. 
Graham,  6  Adol.  &  E.  899. 

A  sheriff,  who  levies  execution  on 
the  goods  of  a  defendant,  who  be- 
comes bankrupt  on  an  act  of  bank- 
ruptcy committed  before  the  execu- 
tion«  is  liable  in  trover  to  the  assig- 
nees of  the  bankrupt,  notwithstanding 
he  has  no  notice  of  the  act  of  bank- 
ruptcy. Garland  v.  Carlisle,  4  Bing. 
N.  C.  7  ;  S,  C,  $  Mees.  &  W.  152 ; 
4  Scott,  587,  in  which  last-mentioned 
reports  the  judgments  are  fully  re- 
ported. 

In  trover  by  the  assignees  of  a 
bankrupt,  a  plea  that  the  plaintiff  is 
not  assignee  puts  in  issue  the  peti- 
tioning creditor's  debt,  and  the  act  of 
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bankruptcy.  ButUr  ▼.  Hobson^  4 
Bing.  N.  C.  290;  S.  C.  5  Scott, 
798. 

In  the  same  action,  the  defendant 
having  succeeded  on  an  issue  that 
the  plaintiff  was  not  possessed  of  the 
goods  as  of  his  property  as  assignee, 
and  it  appearing  that  the  plaintiff,  as 
assignee  under  a  second  commission, 
had  allowed  the  bankrupt  to  have 
the  goods  in  his  order  and  disposi- 
tion : — Heldf  that  the  defendant  was 
entitled  also  to  the  costs  of  evidence 
adduced  to  prove  a  third  commission ; 
but  not  to  the  expense  of  proving  that 
the  bankrupt's  estate  had,  after  cer- 
tificate, produced  I5s,  in  the  pound 
under  the  second  commission ;  upon 
which  point  issue  had  been  raised. 
Butler  V.  Hobson,  5  Bing.  N.  C.  128 ; 
S.  C.  5  Scott,  824. 

A  pawnbroker,  who,  in  taking 
pledges,  omits  to  pursue  the  course 
required  by  39  &  40  Geo.  S.  c.  99. 
8.  6,  acquires  no  property  in  the 
pledges,  and  cannot  maintain  a  lien 
on  them  in  an  action  of  trover  by  the 
assignees  of  the  pawner,  who  after- 
wards becomes  bankrupt.  Fergus- 
son  V,  Norman,  5  Bing.  N.  C.  76. 

In  trover  by  assignees  of  a  bank- 
rupt, a  plea  denying  that  they  are 
such  assignees  puts  in  issue  the  peti- 
tioning creditor*s  debt  and  the  act  of 
bankruptcy.  Buckton  v.  Frost,  1 
Perry  &  D.  102. 

To  a  declaration  in  trover  by  the 
assignees  of  a  bankrupt,  alleging  a 
joint  conversion  by  three  defendants, 
two  of  them  pleaded,  that  after  the 


bankruptcy,  and  more  than  two 
months  before  the  issuing  of  the  fiat, 
under  which  the  plaintiff  had  been 
appointed  assignee,  and  before  the 
committing  of  the  grievance,  &c.,  the 
plaintiff,  as  assignee  (to  wit,  by  rea- 
son of  the  relation  of  his  title  as  such 
assignee  to  the  time  of  the  bank- 
ruptcy), was  the  owner  of  and  enti- 
tled to  the  goods  in  the  declaration 
mentioned,  as  of  his  property  as  such 
assignee ;  and  the  bankrupt  was  then 
(subject  only  to  such  title  of  the  plain- 
tiff as  aforesaid)  possessed  of  and 
entitled  to  the  said  goods ;  and  there- 
upon, after  his  bankruptcy  and  more 
than  two  months  before  the  fiat,  one 
of  %the  defendants  bond  Jide  bought 
at  a  fair  price  from  him  the  said 
goods ;  that  the  two  defendants  had 
no  notice  of  the  act  of  bankruptcy  ; 
whereupon  the  defendant,  who  had 
so  purchased  the  goods,  became  pos- 
sessed of  them  as  of  his  own  pro- 
perty ;  and  that  whilst  he  was  so 
possessed,  and  at  the  said  time  when 
&c.,  in  the  declaration  mentioned, 
he,  in  his  own  right,  and  the  other 
defendant  by  his  command,  converted 
the  said  goods,  which  is  the  grievance 
in  the  declaration  mentioned ;  with- 
out this,  that  at  the  time  of  the  said 
conversion  the  goods  were  the  pro- 
perty of  the  plaintiff,  as  assignee,  or 
of  right  belonged  to  him  as  assignee ; 
conclusion  to  the  country.  Held,  on 
special  demurrer,  that  the  induce- 
ment in  the  plea  amounted  to  a  con- 
fession and  avoidance,  and  that  the 
subsequent  traverse,  therefore,  made 
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the  plea  bad.     Pearson  v.  Rogers^  1 
Perry  &  D.  302. 

In  assumpsit  by  assignees  of  a 
bankrupt,  Jj^  for  the  non-acceptance 
of  shares  in  the  Great  Western  Rail- 
way, which  /.,  before  his  bankruptcy, 
had  contracted  to  sell  to  the  defen- 
dant, and  to  convey  to  him  at  any 
time  subsequent  to  the  bankruptcy, 
the  declaration  averring  that  the 
plaintiffs  were  the  proprietors  of  the 
shares,  and  that  they  tendered  cer- 
tificates of  them  to  the  defendant ; 
the  defendant  pleaded,  1st,  that  /. 
committed  no  act  of  bankruptcy; 
Sndly,  that  the  act  of  bankruptcy^ 
on  which  J.  was  declared  a  bank- 
rupt, was  unlawfully  concerted  be- 
tween /.  and  the  plaintiffs,  and  that 
he  committed  no  other  act  of  bank- 
ruptcy; Srdly,  that  the  plaintiffs 
were  not  proprietors  of  the  shares  ; 
4thly,  that  they  did  not  tender  cer- 
tificates of  them  to  the  defendant. — 
Sembkf  that  this  was  not  a  case  where 
the  depositions  were  conclusive  evi- 
dence of  the  matters  contained  in 
them,  under  the  6  Geo.  4.  c.  16.  s. 
92 ;  inasmuch  as  the  bankrupt  could 
not  have  fulfilled  his  contract  on  the 
day  specified,  and  therefore  this  was 
not  a  debt  or  demand,  for  which  he 
could  have  sustained  an  action.  But 
even  if  the  case  were  within  that  sec- 
tion, semble,  that  evidence  might  be 
given  to  show  that  the  act  of  bank- 
ruptcy was  concerted.  Hare  v.  ^Par- 
tug,  3  Mees.  &  W.  362. 

In  order  to  prove  their  proprie- 
torship of  the  shares,  the  assignees 


put  in  the  transfer  books  kept  by 
the  Great  Western  Railway  Com- 
pany, under  the  Railway  Act,  6  & 
7  mil.  4.  c.  107.  s.  158.,  in  which 
the  assignees  were  entered  as  trans- 
ferees. Heldj  that  this  was  not 
suflScient  evidence  of  their  title. 
Ibid. 

The  certificates  tendered  by  the 
plaintiffs  to  the  defendant  did  not 
contain  the  names  of  the  p]ainti£&y 
as  original  proprietors,  nor  bad  they 
any  indorsement  of  transfer  to  them. 
Heldy  that  such  certificates  were  in- 
suflScient,  inasmuch  as  they  did  not 
show  a  title  in  the  plaintiffi  to  con- 
vey the  shares  under  the  act ;  (sec- 
tions 147,  158).    Ibid. 

In  an  action  by  plaintiflb,  as  assig- 
nees of  0.,  a  bankrupt,  against  de- 
fendant for  non-performance  of  a 
contract,  the  issue  raised  was,  whe- 
ther 0.  and  plaintiffi,  as  his  assig- 
nees, had  been  always  ready  and 
willing  to  perform  it.  Held^  that  the 
bankruptcy  and  insolvency  of  O.,  and 
the  insufficiency  of  his  assets,  were 
circumstances  from  which  the  jury 
might  properly  infer,  that  he  and  his 
assignees  had  not  been  ready  and 
willing.  Laxorence  v.  Knowles^  5  Bing. 
N.  C.  399. 

The  contract  was  to  be  performed 
on  the  1st  July  1835 ;  and  another 
issue  was,  whether  plaintifl&  had 
abandoned  it.  Held^  that  they  were 
bound  to  make  their  election  within 
a  reasonable  time,  and  that,  as  they 
had  taken  no  decisive  step  till  Janu- 
ary 1838,  the  jury  might  properly 
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infer,  that  they  had  abandoned  their 
contract.  Lawrence  v.  Knacoles,  5 
Bing.  N.  C.  399. 

(Against  Assignees.) 
A.  demised  a  house  and  lands  to 
B,,  and  afterwards,  being  embar- 
rassed, assigned  the  premises  and  all 
his  personal  estate  to  C.  A,  told  B., 
that  he  had  assigned  the  premises, 
and  requested  him  to  give  C  an  ac- 
knowledgment;  whereupon  JB.  gave 
C.  a  shilling,  and  subsequently  agreed 
with  C  to  give  up  possession  to  him 
of  the  house  and  lands  respectively, 
at  the  usual  times,  receiving  an  allow- 
ance for  his  improvements.  After- 
wards, and  while  the  premises  were 
still  in  B.'s  occupation,  A,  became 
bankrupt,  and  C.  brought  ejectment. 
The  assignees  under  A.*b  commis- 
sion defended  as  landlords,  and  con- 
tended that  the  assignment  to  C.  was 
invalid,  A.  having  become  bankrupt 
when  he  made  it.  Heldj  that  the 
acknowledgments  above-mentioned 
did  not  estop  B,,  or  the  assignees  as 
representing  him,  from  contesting 
C.'s  title,  on  the  above  ground ;  such 
acknowledgments  having  been  made 
in  consequence  of  A.*s  representa- 
tions, in  which  he  suppressed  the 
facts  rendering  the  assignment  inva- 
lid. Doe  dem.  Plevin  v.  Bronm^  7 
Adol.  &  £.  447. 

ADJUDICATION. 

And  see  Reversing  Adjudication. 
Qua:re,  Whether  the  Commissioners 
are  not  bound  to  proceed  to  adjudi- 
cation^ upon  a  second  or  third  fiat 


issued  against  an  uncertificated  bank- 
rupt. Ex  parte  Addison,  re  Beard, 
S  Dea.  54. 

ADVERTISEMENT. 
On  a  petition  of  the  bankrupt  to 
annul  the  fiat,  and  stay  the  adver- 
tisement of  the  adjudication  in  the 
Gazette,  the  Court  will  not  order  the 
advertisement  to  be  stayed,  unless 
probable  cause  is  shown  that  the 
bankrupt  will  succeed  in  his  objec- 
tions to  the  validity  of  the  fiat.  Ex 
parte  Rhodes,  re  Rhodes,  3  Dea.  696. 

AFFIDAVIT. 

{Amendment  of.) 
The  Court  will  permit  a  mere  ver- 
bal inaccuracy  in  the  affidavit  of  the 
petitioning  creditor  to  be  amended; 
and  will  not  stay  the  issuing  of  the 
fiat,  at  the  instance  of  another  cre- 
ditor competing  for  it,  on  account  of 
an  alleged  irregularity  in  the  bond. 
Re  Lees,  3  Dea.  36. 

{Costs  of.) 
After  a  petition  is  ordered  to  be 
dismissed  with  costs,  because  the 
petitioner  declines  to  open  it,  the 
Court  will  not,  on  a  subsequent  day, 
entertain  an  application  from  him  to 
exclude  from  the  allowance  of  costs 
certain  affidavits  of  the  respondent^ 
on  the  ground  that  they  were  filed 
too  late  to  be  read.  If  the  affidavits 
are  not  filed  in  time,  the  petitioner 
should  open  his  petition,  in  order  to 
take  the  objection  as  to  their  disal- 
lowance. Ex  parte  Sidebotham,  re 
Clarke,  $  Dea.  221. 
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Where  a  petitioner  presents  two 
petitions  against  the  same  party,  in- 
volving the  same  point,  and  the  re- 
spondent proposes  that  the  decision 
in  one  shall  bind  in  the  other,  the  pe^ 
titioner  is  not  entitled  to  the  costs  of 
any  affidavits  filed  by  him  in  the 
second  petition,  after  such  proposal 
has  been  made.  Ex  parte  Scott,  re 
Jones,  3  Dea.  75. 

{Fding.) 
The  mere  circumstance  of  a  peti- 
tion being  ordered  to  stand  over,  on 
the  application  of  a  party,  does  not 
prevent  that  party  from  filing  fresh 
affidavits.  Ex  parte  Worthingtony  re 
Oulton,  S  Dea.  332. 

(Under  1^2  Vict.  c.  110.  *.  8.) 
An  affidavit  to  support  an  act  of 
bankruptcy,  under  the  new  act  of  1 
&  2  Vict.  c.  110.  s.  8.,  for  the  Aboli- 
tion of  Arrest  on  Mesne  Process,  may 
be  sworn  before  a  Master  Extraordi- 
nary in  Chancery,  and  filed  in  the 
Register's  Office  of  the  Court  of 
Bankruptcy.  Ex  parte  Hall,  re  Hall, 
3  Dea.  405. 

An  affidavit  was  filed  against  a 
trader,  under  the  Act  for  abolishing 
Arrest  on  Mesne  Process,  I  8c  2  Vict. 
c.  110.  s.  8.,  but  on  account  of  some 
irregularity  in  the  notice,  the  notice 
was  withdrawn  by  the  creditor.  The 
Court  refused  to  take  the  affidavit  off 
the  file,  on  the  application  of  the 
trader ;  as  the  creditor  was  entitled, 
if  he  chose,  to  give  a  fresh  notice. 
Ex  parte  Gibson,  3  Dea.  531. 


{Where  it  refers  to  Documents.) 
Where  an  affidavit,  in  answer  to  a 
petition,  referred  to  certain  exhibits, 
which  did  not  appear  to  be  mutual 
accounts  or  documents  between  the 
parties,  the  Court  refused  an  applica- 
tion of  the  petitioner  to  have  copies 
of  them  furnished  to  him  before  the 
hearing  of  the  petition.  Ex  parte 
Purr,  re  Purr,  3  Dea.  607. 

{Evidence  to  contradict.) 
An  affidavit,  stating  the  substance 
of  what  a  witness  deposed  to  before 
the  Commissioners,  is  not  admissible, 
for  the  purpose  of  contradicting  his 
affidavit  in  support  of  his  petition; 
but  only  with  a  view  for  the  Court  to 
decide,  whether  they  will  order  the 
witness  to  be  examined  vivd  voce. 
Ex  parte  NeomU,  re  Newall,  3  Dea. 
333. 

ALLOWANCE. 
Where  the  Commissioner  made  an 
order,  before  the  choice  of  assignees, 
for  a  certain  allowance  to  be  paid  to 
the  bankrupt,  it  was  held  no  objec- 
tion, that  the  memorandum  of  the 
order  was  signed  after  the  choice. 
And  when  the  assignees  have  agreed 
to  make  such  allowance,  they  cannot 
afterwards  withhold  it,  on  the  mere 
allegation  that  they  have  no  funds  in 
their  hands.  Ex  parte  Stephenson,  re 
Stephenson,  3  Dea.  311. 

AMENDMENT. 
The  Court  will  permit  a  mere  ver- 
bal inaccuracy  in  the  affidavit  of  the 
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petitioning  creditor  to  be  amended ; 
and  will  not  stay  the  issuing  of  the 
fiat,  at  the  instance  of  another  credi- 
tor competing  for  it,  on  accoant  of  an 
alleged  irregularity  in  the  bond.  Rt 
Lees,  3  Dea.  36. 

ANNUITY. 

A.  grants  an  annuity  to  C;  and  B., 
as  the  surety  of  A,^  jointly  and  seve- 
rally covenants  with  C,  to  pay  the 
annuity;  provided  that  if  default 
should  be  made  in  payment  of  the 
annuity  by  A.,  C.  would  give  notice 
in  writing  of  so  much  of  the  annuity 
as  might  be  in  arrear,  twenty-one 
days  previous  to  the  adoption  of  any 
measures  against  B.  to  enforce  the 
payment  of  them.  B.  becomes  bank- 
rupt, before  any  default  is  made  by 
A.  in  the  payment  of  the  annuity. — 
Held,  that  C.  could  not  prove  for  the 
value  of  the  annuity,  under  the  pro- 
visions of  the  6  Geo.  4.  c.  1 6.  s.  54. 
Ex  parte  Marks,  re  Colnaghi,  3  Dea. 
133. 

The  bankrupt  granted  an  annuity 
of  42/.,  in  consideration  of  400/.,  and 
received  the  whole  of  the  considera- 
tion money,  through  the  medium  of 
the  attorney  employed  by  him  in  the 
transaction.  Half  an  hour  after- 
wards, at  a  different  place,  he  repaid 
100/.  of  this  sum  to  the  attorney,  in 
discharge  of  a  debt — Held,  that  this 
was  not  a  return,  or  retainer,  of  part 
of  the  consideration  money,  within 
the  provisions  of  the  annuity  act; 
and  that  the  value  of  the  annuity  was 


proveable  under  the  fiat.    Ex  parte 
Bogue,  re  Basun,  3  Dea.  314. 

Where  the  bankrupt  in  a  deed,  by 
which  he  granted  an  annuity  to  the 
petitioner,  acknowledged  a  certain 
sum  to  have  been  received  by  him, 
as  the  consideration  money  for  the 
annuity  ;  and,  in  a  memorandum  also 
of  an  account  between  him  and  the 
petitioner,  admitted  the  same  sum  to 
be  due ;  and  the  annuity  was  paid  by 
him  for  ten  years,  without  any  im- 
peachment of  the  consideration ;  the 
Court  would  not  reject  the  right  of 
the  petitioner  to  prove,  or  claim,  for 
the  value  of  the  annuity,  because  the 
bankrupt  had  made  an  affidavit  that 
the  whole  of  the  consideration  money, 
as  stated  in  the  memorial  of  the  an- 
nuity, was  not  advanced  by  the  peti- 
tioners to  the  bankrupts.  Ex  parte 
Fairman,  re  Lloyd,  3  Dea.  467. 

ANNULLING  FIAT. 

(On  Applications  by  the  Bankrupt.) 

Although  the  bankrupt  obtains  a 
verdict  in  an  action  against  his  assig- 
nees disputing  his  bankruptcy,  yet  if 
the  petitioning  creditor  is  not  a  party 
to  the  action,  it  is  not  of  course  to 
annul  the  fiat.  Ex  parte  Mcintosh, 
re  M'Tniosh,  3  Dea.  9. 

A  fiat  may  be  annulled,  with  con- 
sent of  all  the  creditors,  before  the 
42nd  day,  if  two  meetings  have  been 
held  for  proof  of  debts.  Ex  parte 
FouUces,  re  FouUces,  3  Dea.  11.  S.  C. 
3  Mont.  725. 

On  a  petition  to  annul  or  reverse 
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the  adjudication,  the  Court  will  look 
at  the  depositions  on  the  proceedings, 
to  see  whether  they  are  sufficient  to 
support  the  fiat ;  if  insufficient,  and 
the  petitioning  creditor,  or  assignees, 
offer  no  further  evidence,  the  fiat  is 
annulled  as  of  course ;  but  if  suffici- 
ent, the  Court  will  give  the  bankrupt 
an  opportunity  to  contravert  the  state- 
ments contained  in  the  depositions. 
Ex  parte  Field,  re  Field,  3  Dea«  24. 

To  induce  the  Court  to  annul  a 
fiat, — on  the  bankrupt's  suggestion 
that  the  object  of  the  petitioning  cre- 
ditor in  issuing  it  was  to  dissolve  a 
partnership  subsisting  between  the 
bankrupt  and  other  persons, — the 
Court  must  be  quite  satisfied,  that 
that  was  the  sole  object  of  the  peti- 
tioning creditor.  Ex  parte  Parkes,  re 
Parke$y  S  Dea.  31. 

On  a  petition  by  the  bankrupt  to 
annul  the  fiat,  for  want  of  the  proper 
requisites, — when  the  affidavits  are 
diametrically  opposite  as  to  the  facts, 
the  Court  will  direct  either  a  vvod 
voce  examination,  or  an  issue  ;  which, 
if  taken  by  the  bankrupt,  will  be  un- 
der his  liability  to  the  costs.  Ex 
parte  Bunn,  re  Bunn,  3  Dea.  1 20. 

The  bankrupt  concocted  a  fraudu- 
lent fiat,  in  concert  with  the  petition- 
ing  creditor,  upon  a  fictitious  debt ; 
but,  three  days  before  it  issued,  gave 
notice  to  the  other  parties^  that  he 
would  go  no  further  with  the  project ; 
and,  after  it  issued,  petitioned  to 
annul  it : — Held,  that,  being  particeps 
criminis,  he  had  no  locus  standi  to 
present  a  petition  for  that  purpose. 


Ex  parte  Nainby^  re  Naimbjff  S  Dea. 
121. 

On  a  iofi4^d!e  petition  of  the  bank- 
rupt to  annul,  the  Court  will  let  him 
see  the  proceedings,  or  order  him  to 
be  provided  with  copies  of  the  depo- 
sitions ;  aliter,  if  the  Court  suspect  it 
is  not  the  petition  of  the  bankrupt, 
but  of  a  third  party  for  a  clandestine 
purpose.  Ex  parte  Foster,  re  Faster^ 
3  Dea.  1 75. 

It  is  of  course  to  annul  a  fiat,  with 
costs,  for  want  of  prosecution,  on  the 
application  of  the  bankrupt;  unless 
the  petitioning  creditor  presents  a  pe- 
tition for  further  time  to  open  it.  Ex 
parte  Jones,  re  Jones,  3  Dea.  230. 

If  a  creditor,  who  is  a  party  to  a 
deed  of  assignment  of  a  trader's  pro- 
perty for  the  benefit  of  his  creditors, 
issues  a  fiat  against  him,  it  will  be 
annulled  with  costs.  Ex  parte  Bunn, 
re  Bunn,  3  Dea.  119. 

On  a  petition  by  the  bankrupt  to 
annul,  for  want  of  an  act  of  bank- 
ruptcy, the  respondent  must  prove 
the  affirmative.  Ex  parte  Welden,  re 
IVelden,  3  Dea.  240. 

Any  new  depositions  taken  before 
the  Commissioners,  upon  a  reference 
back  to  them  to  review  the  adjudica- 
tion, will  be  admissible  in  evidence  to 
support  the  fiat.     Ibid. 

The  circumstance  of  a  petition  hav- 
ing been  presented  to  the  Lord  Chan- 
cellor to  annul  a  fiat,  is  not  a  suffi- 
cient reason  for  the  Court  of  Review 
declining  to  hear  a  petition  on  a  col- 
lateral matter  under  the  same  fiat. 
Ex  parte  Higgs,  reEvans^  3  Dea.  474. 
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A  joint  stock  banking  company^ — 
during  the  pendency  of  a  suit  in 
equity  brought  by  them  against  one 
of  its  members,  for  enforcing  certain 
securities  against  him,  and  for  an  ac- 
count,— ^proceed  against  him  under 
the  1  &  2  Vict.  c.  110.  s.  8.  (the  Act 
for  the  Abolition  of  Arrest  on  Mesne 
Process),  for  the  purpose  of  making 
him  a  bankrupt ;  their  public  officer 
swearing  to  a  debt  of  15,000^.  being 
due  from  him,  of  which  9000^  was 
in  dispute ;  they  proceed  to  adjudi- 
cation, and  obtain  from  the  Commis- 
sioners a  provisional  assignment  to 
themselves;  no  other  creditors  ap- 
pearing to  prove,  and  no  assignees 
being  chosen  under  the  fiat.  The 
bankrupt  having  petitioned  to  annul 
the  fiat,  stating,  that  he  was  solvent, 
and  that  the  Company  had  not  given 
him  credit  for  9000/. : — Hddf  that 
the  Court  was  bound,  in  the  exercise 
of  its  equitable  jurisdiction,  to  annul 
the  fiat ;  as  it  appeared  to  have  been 
sued  out,  not  for  the  legitimate  pur- 
poses of  a  fiat  in  bankruptcy,  but  to 
enforce  the  payment  of  a  'disputed 
partnership  debt  by  an  ex  parte  pro- 
ceeding, during  the  pendency  of  a 
suit  in  equity  ;  dusent,  Erskine^  C.  J. 
Ex  parte  Hall^  re  Holly  3  Dea.  405. 

A  solicitor  may  take  out  a  fiat,  as 
petitioning  creditor,  on  the  amount  of 
his  bill,  before  it  is  taxed  ;  but,  if 
after  taxation  it  is  reduced  below 
100/.,  the  fiat  will  be  annulled.  Ex 
parte  Ford,  re  Ford,  3  Dea.  494. 

Semhle,  that  where  the  requisite  in- 
gredients to  support  the  fiat  are  suf- 


ficient on  the  face  of  the  proceedings, 
and  the  bankrupt  is  furnished  with 
copies  of  the  depositions,  and  has  no- 
tice that  they  will  be  read,  on  the 
hearing  of  his  petition  to  annul  the 
fiat, — the  bankrupt  is  bound  to  offer 
some  evidence  in  contradiction  of  the 
depositions,  before  the  respondents 
can  be  called  upon  for  evidence  to 
confirm  them.     Ibid, 

(On  Application  of  Petitioning 
Creditor,) 
A  petitioning  creditor,  on  finding 
that  he  has  not  a  good  debt,  may  pe- 
tition to  annul,  before  the  expiration 
of  the  time  for  opening  the  fiat.  Ex 
parte  Rogers,  S  Mont.  &  A.  506. 

(On  Applications  of  Creditors.) 
An  order  was  made  by  the  Lord 
Chancellor  to  annul  a  fiat, — because 
it  was  directed  to  other  than  the  pro- 
per list  of  Commissioners,  on  an  un- 
true affidavit, — without  a  petition, 
and  on  a  statement  made  by  the 
Commissioners.  Re  Scott,  S  Mont, 
&  A.  723. 

A*  and  B.,  joint  traders,  on  the 
25th  February,  execute  a  deed  of  as- 
signment to  trustees  for  the  benefit 
of  their  creditors.  On  the  25th 
March,  a  separate  fiat  issues  against 
A,,  and  on  the  10th  August  a  joint 
fiat  against  A,  and  B.  The  trustees 
under  the  deed  petition  to  annul  the 
joint  fiat,  on  the  ground  of  ^.'s  in- 
fancy ;  but,  it  appearing  that  he  was 
also  an  infant  at  the  date  of  the  trust 
deed : — Held^  tliat  the  trustees  had 
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no  locus  standi ;  and  that  even  if  they 
were  legal  creditors,  they  could  not 
petition  to  annul  the  joint  fiat,  till 
they  got  rid  of  the  previous  separate 
fiat.  Ex  parte  Addison^  re  Beard,  3 
Dea.  54. 

Quaere,  Whether  a  joint  fiat  is  in- 
valid, because  one  of  the  parties 
against  whom  it  is  issued  is  attainted 
of  felony.     Ibid. 

A  petition  by  a  creditor  to  annul 
the  fiat  must  state,  not  only  that  he 
was  a  creditor  when  the  fiat  issued, 
but  that  he  is  still  a  creditor.  And 
where  a  creditor  delayed  three  years 
before  he  made  the  application,  the 
Court  would  grant  no  indulgence  to 
such  an  informality.  Ex  parte  San- 
daUy  re  Clarke,  3  Dea.  275. 

A.  issues  a  fiat  against  a  trader ; 
upon  which  B.,  another  creditor,  pro- 
poses to  him  to  abandon  the  fiat,  and 
arrange  the  bankrupt's  affairs  by  a 
trust  deed  for  the  equal  benefit  of  all 
the  creditors ;  to  which  proposal  A. 
assents,  and  causes  the  trust  deed  to 
be  prepared  and  tendered  to  B.  for 
his  signature.  B.  discovers  that  the 
deed  gave  A.  an  undue  preference 
over  the  other  creditors^  and  issues  a 
second  fiat. — Held,  that  he  was  justi- 
fied in  so  doing ;  and  a  petition  by 
A,  to  annul  such  second  fiat  was  dis- 
missed, with  costs.  Ex  parte  Hallo- 
weU,  re  BeU,  3  Dea.  278. 

Semble,  that  a  joint  fiat  may  be  an- 
nulled, as  to  one  of  the  bankrupts,  on 
the  ground  of  infancy,  and  stand 
good  as  to  the  otherp  under  the  6 
Geo,  4.  c.  16.  8.  16.    Ex  parte  James 
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Watson^    re  John   Watson,    3    Dea. 
277. 

Where  a  fiat  is  sued  out,  for  the 
sole  purpose  of  defeating  a  judgment 
creditor,  and  procuring  the  bankrupt 
his  certificate,  the  fiat  will  be  an- 
nulled, notwithstanding  the  suffici- 
ency of  the  usual  requisites.  Ex 
parte  GaUskell,  re  King,  8  Dea.  635. 

(On  Applications  of  Assignees.) 

An  assignee,  who  has  a  sufficient 
debt  to  support  the  fiat,  ought  not  to 
petition  to  annul,  for  want  of  a  good 
petitioning  creditor's  debt,  without 
praying  for  a  new  fiat.  Ex  parte 
Biggs,  re  Thomas,  3  Mont.  &  A.  393. 

Where  one  of  two  assignees  peti- 
tioned to  annul  the  fiat,  on  the  ground 
of  the  insufficiency  of  the  petitioning 
creditor's  debt,  but  the  other  assig- 
nee was  willing  to  prosecute  it ;  the 
Court  refused  to  annul  the  fiat, — as 
another  petitioning  creditor's  debt 
might  be  substituted, — but  permitted 
the  petitioner  to  be  discharged  from 
the  office  of  assignee,  upon  payment 
of  costs.  Ex  parte  Booker,  re  Raw^ 
Uns,  3  Dea.  232. 

An  assignee,  who  had  acted  for 
more  than  two  months  under  the  fiat, 
but  the  proof  of  whose  debt  had  been 
rejected  by  the  Commissioner,  applies 
to  annul  the  fiat,  for  want  of  a  good 
petitioning  creditor's  debt,  contrary  to 
the  wishes  of  the  other  assignee  and 
the  other  creditors.  Held  (on  a  peti- 
tion for  rehearing),  that  he  was  not  in 
a  situation  to  call  on  the  Court,  for 
this  cause,  to  annul  the  fiat.  Ibid.  346. 
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APPEAL. 

Where  a  petition  of  appeal  was  pre- 
sented to  the  Lord  Chancellor,  after 
one  of  the  judges  of  the  Court  of 
Review  had  refused  to  certify  a  spe- 
cial case,  on  the  ground  that  the 
question  was  one  of  fact,  the  petition 
was  dismissed,  with  costs.  Ex  parte 
Woodward,  re  Turner,  3  Dea.  293. 

After  a  petition  for  annulling  the 
fiat  has  been  heard  and  disposed  of 
by  the  Court  of  Review,  the  Lord 
Chancellor  can  only  interfere  in  his 
appeUate,  and  not  in  his  original,  ju- 
risdiction in  bankruptcy ;  and  an  ap- 
peal, to  reraove  the  order  on  such  a 
petition,  must  be  brought  before  him 
by  way  of  special  case,  unless  he 
shall  otherwise  direct ;  which  direc- 
tion will  only  be  given  under  very 
special  circumstances.  Ex  parte 
Stubbs,  re  Holt,  3  Dea.  549. 

No  appeal  lies  to  the  Lord  Chan- 
cellor against  the  settlement  of  a  spe- 
cial case  by  a  judge  of  the  Court  of 
Review,  for  refusing  to  introduce  into 
the  case  a  statement  of  certain  facts, 
which  the  appellant  contended  ought 
to  be  inserted  in  it ;  the  1  &  2  WilL 
4.  c,  56.  8.  3.  17.  confining  the  right 
of  appeal  to  matters  of  law  or  equity, 
or  the  refusal  or  admission  of  evi- 
dence, only;  and  the  3d  section  de- 
claring, that  the  determination  of  the 
judge  in  the  settlement  of  the  case 
shall  be  final  and  conclusive.     Ibid, 

Lord  Brougham's  observations  in 
Ex  parte  Key*,  I  Mont.  &  A.  242  ; 
3  Dea.  &  C.  275 ;  as  to  the  Lord 
Chancellor's  jurisdiction,  in  all  matters 

VOL.  III. 


relating  to  the  fiat^  being  wholly  un- 
touched by  the  provisions  of  the  1  & 
2  Will.  4.  c.  56,,  corrected.     Ibid. 

Although  the  1  &  2  Will.  4.  c.  56. 
s.  32.  directs,  that  the  decision  of  the 
Court  of  Review,  on  any  appeal  from 
the  Commissioner  on  a  question  of 
proof,  shall  be  final,  unless  an  appeal 
to  the  Lord  Chancellor  is  lodged 
within  a  month, — the  Court  of  Review, 
under  special  circumstances,  permit- 
ted a  case  of  this  description  to  be 
reheard,  notwithstanding  the  petition 
for  rehearing  was  not  presented  until 
six  months  after  the  former  hearing. 
Ex  parte  Jackson,  re  Warwick,  3  Dea, 
651. 

APPRENTICES. 

An  articled  clerk  to  an  attorney  is 
not  an  apprentice,  within  the  meaning 
of  the  49th  section  of  6  Geo.  4.  c. 
16.,  and  is  therefore  not  entitled  to  a 
return  of  a  reasonable  portion  of  the 
premium,  upon  his  master  becoming 
bankrupt  as  a  scrivener.  Ex  parte 
Prideaux,  re  Bush,  3  Mylne  &  C.  327  ; 
S.  C.  3  Mont.  &  A.  516,  overruling 
Ex  parte  Fiusell,  2  Dea.  158. 

APPROPRIATION. 

A  merchant  abroad  writes  to  B., 
his  agent  in  England,  a  letter  inclos- 
ing bills,  in  which  he  says :  *'  the 
above  bills  are  belonging  to,  and  on 
account  of,  C,  and  I  will  thank  you 
to  dispose  of  the  sums  to  him.'' 
Before  the  bills  arrived,  B.  becomes 
bankrupt,  and  the  bills  come  to  the 
possession  of  the  assignees. — Held, 
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that  tbe  directioii  in  J/s  letter 
amounted  to  an  appropriation  of  the 
bills,  and  that  C.  was  entitled  to 
claim  them  from  the  assignees.  Ex 
parte  CottertU^  re  Douglas^  S  Dea.  12. 

An  agreement  was  entered  into 
between  a  firm  in  England,  and  ano- 
ther in  America,  that  the  latter 
should  purchase  American  bank 
shares,  and  remit  them  to  the  English 
house  for  sale,  drawing  bills  on  the 
English  house  for  the  amount  of  the 
purchase-money;  and  the  proceeds 
of  the  sale  of  the  shares  were  to  be 
applied  by  the  English  house  in  pay- 
ment of  the  bills.  Various  bills  were 
drawn  by  the  American  on  the  En- 
glish house,  and  were  negociated  by 
the  former.  Both  houses  became 
bankrupt;  and  the  certificates  of  the 
bank  shares  did  not  arrive  in  England 
until  after  the  bankruptcy  of  the 
English  house,  where  they  got  into 
possession  of  the  assignees. — Held, 
that  the  bill-holders  were  entitled  to 
have  the  proceeds  of  the  shares  ap- 
plied in  payment  of  the  bills,  and  that 
the  shares  were  not  within  the  ope- 
ration of  the  clause  of  reputed  owner- 
ship. Ex  parte  Brown^  re  Clagett^  S 
Dea.  91. 

The  defendants  carried  on  business 
as  a  commission  house  at  Liverpool, 
and  were  connected  with  several 
houses  abroad,  in  which  they  were 
partners,  but  the  foreign  partners 
were  not  partners  in  the  Liverpool 
house.  JJ.  and  /.  were  in  the  habit 
of  consigning  goods  to  the  defend- 
ants, to  be   seqt   abroad   to    their 


foreign  houses  for  sale^  and  the  pro- 
ceeds were  remitted  to  the  defend- 
ants on  account  of  H.  and  /.  H. 
and  /.,  being  indebted  to  JR.  and  Co., 
wrote  to  the  defendants,  authorixii^ 
them  to  pay  to  R,  and  Co.  one 
half  of  the  remainder  of  these  pro- 
ceeds^ after  the  defendants  had  paid 
themselves  the  balance  due  to  them 
from  H.  and  /. ;  on  which  the  defend- 
ants wrote  to  K.  and  Co.,  saying, 
they  would  pay  the  money  accord- 
ingly on  receiving  their  guarantee ; 
which  il.  and  Co.  thereupon  gave. 
Before  the  proceeds  were  received 
by  the  defendants,  H,  and  /.  became 
bankrupts,  and  their  assignees  gave 
the  defendants  notice  not  to  pay  anj 
thing  on  account  of  the  bankrupts. — 
Held,  on  the  goods  being  afterwards 
received  and  sold  by  the  defendants, 
that  the  proceeds  were  not  recover- 
able by  the  assignees;  as  the  letter 
o(H.  and  /.  contained  a  specific  ap- 
propriation, or  an  equitable  assign- 
ment to  /2.  and  Co.,  which  was  not  re- 
vocable by  the  bankrupts,  or  their  as- 
signees. Hutchinson  v.  Heyworth,  1 
Perry  &  D.  266. 

ARBITRATION. 

At  a  meeting  of  creditors  to  decide 
on  referring  disputes  to  arbitration, 
and  commencing  suits  in  equity,  a 
creditor  may  consent  by  proxy,  under 
the  6  Geo,  4.  c.  16.  s.  88.  Ex  parte 
Belcher,  re  Bannatyne,  3  Dea.  98. 

ARTICLED  CLERK. 

See  AppRBNTicE, 
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ASSIGNEES. 

And  see  Officiai.  Assignee. 


(Choice  of.) 

Where  one  of  several  assignees  is 
removed,  being  a  lunatic,  there  must 
be  a  new  choice.  Ex  parte  RoUSf  re 
Fossicks  3  Mont,  &  A.  702;  S.  C.  1 
Deac.  618. 

The  bankrupt  ought  not  to  inter- 
fere in  the  choice  of  assignees ;  if  he 
does,  it  seems  they  will  be  removed. 
Ex  parte  MolineuXs  re  Bright,  3  Mont, 
&  A.  703 ;  S.C.I  Dea.  G03. 

Where  an  assignee  was  chosen, 
without  his  authority,  and  declined 
to  act,  the  costs  of  a  new  choice  were 
ordered  to  come  out  of  the  estate. 
Ex  parte  Pearson,  re  Stephenson,  8 
Dea.  324. 

{To  what  Property  entitled*) 
Where  the  bankrupt  had  assigned 
a  bond  to  a  creditor,  to  secure  the 
payment  of  a  debt,  with  proviso  for 
redemption,  and  the  balance  of  the 
debt  remaining  unpaid  at  the  time  of 
his  bankruptcy,  was  larger  than  the 
amount  of  the  bond:— /feM,  that  the 
bankrupt  had  no  possibility  of  interest 
to  pass  to  his  assignees.  Dangerfield 
V.  Thomas,  1  Perry  &  D.  287. 

Assignees  of  a  bankrupt  or  an  in- 
solvent debtor  take  only  such  pro- 
perty as  he  was  equitably,  as  well  as 
legally,  entitled  to  at  the  time  of  the 
bankruptcy  or  assignment.  There- 
fore, if  A.  agree  to  assign  to  B,  cer- 
tain specific  goods,  by  way  of  security 
fpr  money  advanced  by  B.  for  the 
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purchase  of  them ;  and  afterwards,  in 
pursuance  of  such  agreement,  actu- 
ally assign  them;  although  the  as- 
signment itself  be  under  such  cir- 
cumstances as  would  have  rendered 
it  void  under  the  Insolvent  Debtors' 
Act,  and  A.  subsequently  takes  the 
benefit  of  that  act,  his  assignees  are 
not  entitled  to  such  goods.  Secus,  if 
the  agreement  related  to  such  goods, 
as  A.  might  have  at  the  time  of  the 
execution  of  the  assignment,  their 
corpus  not  being  ascertained  at  the 
time  of  the  agreement.  Mogg  v. 
Baker,  SMees.  &  W.  195. 

The  retiring  pension  of  a  military 
officer  of  the  East  India  Company 
does  not,  upon  his  bankruptcy,  pass 
to  his  assignees.  Gibson  v.  East 
India  Company,  5  Bing.  N.  C.  262. 

Special  order  made  as  to  the  dis- 
posal of  the  bankrupt's  goods,  which 
one  assignee  had  taken  in  execution, 
and  which  the  other  assignee  claimed 
as  having  been  left  in  the  reputed 
ownership  of  the  bankrupt.  Ex  parte 
Bishop,  re  Bird,  3  Dea.  1 32. 

An  estate  is  conveyed  to  trustees, 
upon  trust,  to  permit  the  same  to  be 
occupied  and  used  by  G.  G.  for  life, 
and  after  his  death  by  T.  G.,  for  his 
life,  with  remainders  over;  and  it 
was  provided,  that  the  person,  who 
should  be  entitled  to  the  use  and  oc- 
cupancy of  the  mansion-house,  should 
reside  and  dwell  therein,  and  use  the 
name  and  arms  of  G,,  upon  pain  of 
forfeiting  all  benefit  under  the  settle- 
ment. In  1 8 1 9  7.  G.  becomes  bank- 
rupt, and  shortly  afterward^  obtains 
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his  certificate.  At  this  time  G.  G., 
the  first  tenant  for  life»  was  in  pos- 
session of  the  property,  and  remained 
so  till  his  death,  in  1837;  when 
T.  G,  entered  on  possession.  — 
Held,  that  T.  G.  had  such  a  life  inte- 
rest in  remainder  in  this  property,  as 
passed  to  his  assignee  under  his 
bankruptcy,  liable  to  be  defeated  by 
the  default  of  T.  G.  to  comply  with 
the  conditions  of  the  settlement;  and 
that  the  Court  would  give  its  sanc- 
tion to  an  agreement  entered  into 
between  the  bankrupt  and  assignees, 
by  which  a  reasonable  allowance  was 
to  be  made  to  the  bankrupt,  to  in- 
duce him  to  serve  the  estate,  by  con- 
tinuing to  reside  in  the  mansion- 
house,  and  fulfilling  the  conditions  of 
the  settlement.  Ex  parte  Goldney,  re 
Goldneift  3  Dea.  570. 

A  merchant  abroad  sent  drads 
from  time  to  time  to  his  London  cor- 
respondent for  acceptance,  under  an 
authority  for  that  purpose,  and  upon 
an  understanding  that  the  liabilities 
of  the  latter  in  respect  of  all  such  ac- 
ceptances should  be  covered  by 
means  of  bills  payable  in  Loudon,  to 
be  remitted  to  him  from  time  to  time. 
Under  such  an  arrangement,  the  pre- 
sumption is,  until  an  agreement  to 
the  contrary  is  shown,  that  the 
London  correspondent  was  not  in- 
tended or  entitled  to  treat  the  bills 
so  remitted  as  cash,  or  to  discount 
them  before  maturity.  And  there- 
fore it  was  held, — the  London  corre- 
spondent having  failed  to  pay  his  ac- 
ceptances,—  that   two  of  such  bills, 


which  were  existing  in  specie  in  his 
hands  at  the  time  of  his  bankruptcy, 
and  were  not  then  due,  did  not  pass 
to  his  assignees,  but  were  the  pro- 
perty of  the  party  who  had  remitted 
tliem.  Jombart  v.  JVooHeti,  2  Mylne 
&  C.  389. 

{Duties  of.) 

An  assignee,  who  has  a  sufficient 
debt  to  support  the  fiat,  ought  not  to 
petition  to  annul,  for  want  of  a  good 
petitioning  creditor's  debt,  without 
praying  for  a  new  fiat.  Es  parte 
Bigg^t  re  Thomas^  3  Mont.  &  A.  393. 

{General  Rights  and  JJakiHty  of.) 

An  official  assignee  may  file  a  bill 
against  the  personal  representatives 
of  a  deceased  assignee,  for  an  ac- 
count, &c.  of  unclaimed  dividends 
possessed  by  the  deceased  assignee ; 
and  the  non-claiming  creditors  need 
not  be  parties  to  the  suit.  Green  v. 
Weston,  3  Mont.  &  A.  414. 

Where  one  of  two  assignees  peti- 
tioned to  annul  the  fiat,  on  the 
ground  of  the  insufficiency  of  the  pe* 
titioning  creditor's  debt,  but  the  other 
assignee  was  willing  to  prosecute  it; 
the  Court  refused  to  annul  tlie  fiat, 
as  another  petitioning  creditor's  debt 
might  be  substituted ;  but  permitted 
the  petitioner  to  be  discharged  from 
the  office  of  assignee,  upon  payment 
of  costs.  Ex  parte  Booker,  re  Ra»- 
lins,  3  Dea.  232. 

A  dividend  of  1 5s.  was  declared ; 
but  the  assignee,  thinking  the  esute 
would  pay  SOt .  in  the  pound,  paid  a 
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creditor  at  that  rate,  and  himself  be- 
came bankrupt^  and  the  creditor  was 
chosen  his  assignee  :  —  Heidi  the 
Court  had  jurisdiction  to  order  him 
to  refund  the  excess  received.  Ex 
parte  Grimwood,  re  Haroey,  3  Mont.  & 
A.  685;  S.C.  1  Dea.  d94. 

Two  of  three  assignees  caused 
certain  property  of  the  bankrupt's  to 
be  sold,  and  executed  a  conveyance 
to  the  purchaser ;  but  the  third  as- 
signee declined  to  execute  it,  on  the 
ground  that  the  sale  had  taken  place 
without  his  authority,  and  that  he 
was  not  satisfied  it  was  for  the  bene- 
fit of  the  estate.  On  a  petition  by 
the  purchaser,  for  an  Order  on 
the  third  assignee  to  execute  the 
deed,  the  Coun  refused  such  Order, 
without  a  previous  reference  to  the 
Registrar,  to  inquire  whether  the 
sale  was  beneficial  to  the  estate,  and 
whether  the  conveyance  was  a  fit 
and  proper  deed  to  be  executed  by 
the  assignee.  Ex  parte  UnderkUl^  re 
Bishtony  3  Deac.  326. 

An  assignee,  who  had  acted  for 
more  than  two  months  under  the 
fiat,  but  tlie  proof  of  whose  debt  had 
been  rejected  by  the  Commissioner, 
applies  to  annul  the  fiat  for  want  of 
a  good  petitioning  creditor*s  debt, 
contrary  to  the  wishes  of  the  other 
assignee,  and  the  other  creditors. — 
Held  (on  a  petition  for  re-hearing), 
that  he  was  not  in  a  situation  to  call 
on  the  Court,  for  this  cause,  to  annul 
the  fiat.  Ex  parte  Boater^  re  Raw- 
Hnss  3  Dea.  346. 

Where  a  mortgagee  of  certain  lands. 


which  were  held  under  leases  for 
lives  renewable  for  ever,  had  become 
bankrupt ;  and,  an  ejectment  for  non- 
payment of  rent  having  been  brought 
by  the  head  landlord,  and  the  pre- 
mises redeemed  by  the  assignees 
within  the  time  allowed  by  the  statute 
to  mortgagees,  who  subsequently  en* 
tered  into  possession  by  their  agent: 
— Heidi  on  a  bill  filed  by  an  annui- 
tant, claiming  under  a  deed  of  settle- 
ment prior  to  the  date  of  the  mort- 
gage, that  the  assignees  were  charge- 
able as  mortgagees  in  possession, 
and  were  bound  to  appropriate  the 
rents  and  profits  of  the  lands  which 
they  had  received,  or  without  wilful 
de&ult  might  have  received,  in  dis- 
charge of  the  redemption  money,  in 
priority  to  that  o£  their  own  mort- 
gage. Sioane  v.  Makm,  i  Drury  & 
Walsh,  189. 

One  of  three  aaaignees,  who  was 
also  a  creditor  of  the  bankrupt,  re- 
quested the  ConmiisMoners  to  tax 
the  bills  of  the  solicitor  to  the  fiat, 
amounting  to  2191/.,  most  of  which 
the  Commissioners  declined  to  tax, 
but  professed  to  tax  four  of  them, 
firom  which  they  took  off  only 
1 7s,  %d,i  at  the  suggestion  of  the  soli- 
citor, and  then  made  an  order  on  the 
assignees  for  payment  of  the  amount. 
— Heidf  that  'the  assignee  was  not 
estopped, — by  having  joined  his  co- 
assignees  in  the  payment  of  the  bills, 
pursuant  to  the  order  of  the  Com- 
missioners,— from  applying  to  the 
Court  for  an  Order  for  taxation;  and 
that  he  was  entitled  to  such  Order^ 
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as  well  in  his  character  of  assignee, 
as  in  that  of  a  creditor,  of  the  bank- 
rupt. Ex  parte  Fatbrvokt^  re  Fisher, 
SDea.  686. 

Where  one  of  several  assignees 
presents  a  petition^  he  must  either 
make  his  co^assignees  parties,  or 
serve  them  with  the  petition.    lUd, 

{Actions  by  and  agamst.) 
See  Actions. 

(Auditing  their  Accounts.) 
See  Audit. 

ATTESTATION. 
See  Pbtition. 

ATTORNEY. 

And  see  Solicitor. 
The  institution  of  a  suit,  under 
section  88  of  the  Bankrupt  Act,  6 
Geo.  4.  c.  16,  may  be  authorized  by 
creditors  present  by  attorney,  as 
effectually  as  by  creditors  present  in 
person.  Bannatyne  v.  Leader^  3 
Mylne  &  C.  bid ;  5.  C.  Ex  parte  Bel- 
cher, 3  Mont.  &  A.  448. 

AUDIT. 

The  Commissioners  may  appoint 
an  audit  meeting,  though  the  six 
months  mentioned  in  6  Geo.  4.  c.  16. 
s.  106.  have  elapsed.  Ex  parte  Holy- 
land,  re  Elliott,  3  Mont.  &  A.  684 ; 
5.  C.  1  Dea.  367. 

Charges  for  meetings  of  creditors, 
to  determine  whether  or  not  the  as- 


signees should  defend  an  action  com- 
menced against  them,  and  charges 
for  tavern  expenses  of  bidders  at  a 
sale  of  the  bankrupt's  property,  can- 
not be  allowed  in  the  assignees*  ac- 
counts. Ex  parte  MoUneuXt  re  Den- 
nis, 3  Mont.  &  A.  121 ;  5.  C.  2  Dea. 
33. 

BANKRUPT. 
{AlUmance  to.)    See  Allowance. 

{Protection from  Arrest.) 
If  the  bankrupt's  last  examination 
is  adjourned  sine  die,  and  the  Com- 
missioner indorses  no  protection  on 
his  summons,  the  bankrupt  is  not 
protected  from  arrest,  although  he 
may  (previously  to  being  arrested) 
have  obtained  an  appointment  from 
the  Commissioner  for  a  day  to  fioish 
his  last  examination.  Ex  parte  Bailey ^ 
re  Bailey,  3  Dea.  48. 

Qucere,  whether  the  Commissioner 
has  the  power,  after  such  an  adjourn- 
ment, to  indorse  a  protection,  on  any 
subsequent  attendance  of  the  bank- 
rupt.   Ibid, 

The  Court  will  not  interfere,  on 
motion,  to  discharge  a  certificated 
bankrupt,  who  has  been  arrested  and 
has  given  bail ;  seem,  if  in  custody. 
Summers  v.  Jones,  8  Mont.  &  A.  460. 

{Protection  from  Costs,) 
The  rule,  protecting  an  uncertifi- 
cated bankrupt  from  costs,  applies 
only  to  petitions  to  annul  the  fiat. 
Ex  parte  Bailey,  3  Dea.  43. 
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{When  eniitkd  to  Coats  of  Appearance,) 
On  a  petiiioo,  under  6  Geo.  4.  c. 
16.  s.  79, t  for  appointing  a  new  trug- 
tee,  the  bankrupt,  if  servedi  is  enti- 
tled to  the  costs  of  his  appearance. 
Eg  parte  Whitley,  3  Mont.  &  A.  696 ; 
5.  C.  1  Dea.  478. 

{LudnUy  on  New  Promise.) 
The  promise  by  a  bankrupt  to  pay 
a  creditor  a  sum  of  money,  if  the  cre- 
ditor will  come  in  and  prove  against 
the  estate,  is  void.  Brealey  v.  Jn* 
droBs,  2  Nev.  &  P.  114;  5.  C.  7 
Adol.  &  E.  108. 

(Petition  of,  to  annuL) 
And  tee  Annulling  Fiat. 

The  Court  refused  to  supersede  a 
commission  issued  twenty-six  years 
ago,  on  the  mere  application  of  an 
uncertificated  bankrupt ;  although 
20s»  in  tlie  pound  had  been  paid  to 
the  creditors,  and  all  the  commis- 
sioners and  assignees  were  dead. 
Ex  parte  Ward,  re  Ward,  S  Dea.  89. 

On  a  petition  by  the  bankrupt  to 
annul  the  fiat,  for  want  of  the  proper 
requisites,  when  the  affidavits  are 
diametrically  opposite  as  to  the  facts, 
the  Court  will  direct  either  a  vivd 
voce  examination,  or  an  issue ;  which, 
if  taken  by  the  bankrupt,  will  be  un- 
der his  liability  Co  the  costs.  Ex 
parte  Bunn,  re  Bunny  3  Dea.  1^. 

The  bankrupt  concocted  a  fraudu- 
lent fiat,  in  concert  with  the  petition- 
ing creditor,  upon  a  fictitious  debt ; 
but,  three  days  before  it  issued,  gave 
notice  to  the  other  parties  that  he 


would  go  no  farther  with  the  project, 
and,  after  it  issued,  petitioned  to  an- 
nul it. — Held,  that,  being  particeps 
criminis,  he  had  no  locus  standi  to 
present  a  petition  for  tlutt  purpose. 
Ex  parte  Namby^  re  Nainby,  3  Dea. 
121. 

{General  Liability  of.) 
Where  a  tenant  at  a  rent  payable 
lialf  yearly,  against  whom  a  fiat  of 
bankruptcy  issues  during  a  current 
half  year,  delivers  up  possession  of 
the  premises  to  his  landlord,  accord- 
ing to  6  Geo»  4.  c.  16.  s.  75.,  he  is  not 
liable  in  assumpsit  for  his  use  and 
occupation,  for  the  portion  of  the  half 
year  prior  to  the  fiat.  Slack  v.  Sharp, 
3  Nev.  &  P.  390. 

{When  admissible  as  a  Witness.) 
A,  and  JB.  being  in  partnership,  A» 
retires  from  the  concern  in  favour  of 
C,  who  agrees  to  execute  a  bond  to 
indemnify  A,  from  the  debt  owing 
by  A,  and  B,  Subsequently,  a  sepa- 
rate fiat  issues  against  B.  On  a  suit 
instituted  by  A.  against  C.  to  compel 
a  specific  performance  of  his  agree- 
ment, it  was  held,  that  the  evidence 
of  B.,  who  had  not  obtained  his  cer- 
tificate, was  not  admissible  to  prove 
the  agreement.  Warren  v.  Taylor,  1 
Cooper,  174. 

{Commitment  of,) 
Where  the  bankrupt  had  been  com** 
mitted  by  the  Commissioners  for  not 
answering  satisfactorily,  and  was  de- 
sirous of  being  examined  before  inem 
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again,  the  Court,  under  the  special 
circumstances  of  the  case, — namely, 
that  the  bankrupt  had  been  lying  in 
prison  twelve  months,  and  was  in  a 
state  of  perfect  destitution, — ordered 
him  to  be  brought  up  at  the  expense 
of  the  estate.  Ex  parte  Crosdey^  re 
Crosdey,  3  Dea.  492. 

There  being  reason  to  apprehend 
that  a  bankrupt,  after  the  adjudica- 
tion, was  about  to  abscond  to  Ame- 
rica, the  Commissioners  issued  a  sum- 
mons against  him,  and  on  that  sum- 
mons, without  any  warrant,  the  mes- 
senger arrested  him,  and  brought  him 
before  the  Commissioners,  when  they 
proceeded  to  examine  hiro,  and  put 
to  him  this  question :  '*  You  having 
five  months  ago  taken  away  1500/., 
and  now  accounting  only  for  GOO/, 
of  it,  what  account  do  you  now  give 
of  the  rest?"  To  which  the  bank- 
rupt having  answered,  "  I  can  give 
no  account ;"  the  Commissioners  com- 
mitted him  for  answering  unsatisfac- 
torily. The  Court,  on  the  petition 
of  the  bankrupt,  (dubilante  Sir  G. 
Roff,)  ordered  the  Commissioners 
forthwith  to  discharge  the  bankrupt 
from  custody.  Ex  parte  James,  re 
James,  S  Dea.  518. 

{Actions  and  Suits  by  and  against,) 
To  an  action  on  a  special  contract 
to  deliver  bills  with  security  in  pay- 
ment for  books  sold  to  the  defendant 
under  certain  conditions  of  sale,  the 
defendant  pleaded  three  pleas,  to  the 
replication,  to  one  of  which  he  de- 
murred and  obtained  judgment  there- 


on. The  defendant  afterwards  be- 
came bankrupt,  and  tlie  plaintiflEs 
proved  the  amount  of  their  debt  un- 
der the  fiat  and  declined  to  proceed 
with  the  action.  The  payment  to  the 
defendant  of  the  costs  of  the  demur- 
rer had  been  stayed  by  a  judge's 
order,  until  the  trial  of  the  issues 
joined  between  tlie  parties. — Held^ 
that  the  defendant  was  entitled  to 
have  those  costs,  or  to  take  down  the 
cause  by  proviso.  WkUtaker  v.  Ma- 
san^  4  Bing.  N.  C.  SOS. 

A  defendant,  who  is  under  terms 
to  plead  issuably,  cannot  plead  the 
bankruptcy  of  one  of  the  plaintiffs 
aAer  the  commencement  of  the  ac- 
tion. Staples  V.  Holdsvtorth,  5  Scott, 
432. 

The  Court  refused  to  order  a 
plaintiff  to  give  security  for  costs, 
when  he  had  become  bankrupt  after 
joinder  in  demurrer,  and  had  obtained 
his  certificate,  the  assignee  declining 
to  continue  the  action.  Beckham  v. 
Knight,  5  Scott,  336. 

In  assumpsit  to  recover  a  sum  of 
money,  defendant  pleaded  that  plain<> 
tiff  had  been  twice  a  bankrupt,  and 
that  he  had  not  paid  1 5s.  in  the 
pound  under  the  second  commission* 
— Heldf  on  special  demurrer,  to  be  a 
good  plea;  as  the  6  Geo,  4.  c.  16. 
8.  127.  had  divested  his  estate  in  the 
assignees  absolutely,  and  did  not 
leave  him  a  right  of  action  subject  to 
their  interference.  Young  v.  Risk* 
worthy  3  Nev.  &  P.  5^5. 

To  debt  on  bond,  the  defendant 
pleaded  that  a  fiat  of  bankruptcy  bad 
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issued  against  the  plaintiff,  under 
which  certain  persons  had  been  ap** 
pointed  his  assignees,  and  that  by 
reason  of  the  premises  they  had  be- 
come entitled  to  sue  upon  the  bond. 
Replication,  that  by  an  indenture,  re- 
citing the  plaintiff  to  be  indebted  to 
certain  persons  upon  a  cognovit  in 
more  than  the  amount  of  the  bond, 
the  plaintiff  had  assigned  the  bond  to 
them  as  a  further  security,  with  a 
proviso  for  redemption ;  and  that  the 
balance  of  the  debt  remaining  unpaid 
was  larger  than  the  amount  of  such 
bond,  and  that  the  action  was  brought 
for  their  benefit.— Hf^(/,  on  special 
demurrer,  1.  That  the  plaintiff  was 
not  bound  to  make  profert  of  the  in- 
denture ;  2.  That  the  replication  was 
right,  in  setting  out  &ct8  to  show  in 
what  way  the  bond  was  prevented 
from  vesting  in  the  bankrupt's  assig- 
nees, and  that  it  was  not  bad  for  argu- 
mentativeness, in  not  traversing  that 
the  bond  debt  did  vest  in  them ; 
3.  That  although  the  bond  was  stated 
to  have  been  given  only  as  a  further 
security,  and  there  was  a  proviso  for 
redemption  on  payment  of  the  debt, 
the  bankrupt  had  no  possibility  of  in- 
terest to  pass  to  bis  assignees,  as  the 
balance  of  the  unpaid  debt  exceeded 
the  amount  of  the  bond,  and  it  did 
not  appear  that  any  other  valuable 
security  had  been  given.  Dungerfield 
V.  Thomas,  I  Perry  &  D.  «87. 

The  assignees  of  a  bankrupt  hav- 
ing sold  his  estate,  whilst  he  was 
proceeding  to  get  his  commission  su- 
perseded,  he  filed  a  bill  against  them 


and  the  purchaser  and  their  respec- 
tive solicitors,  charging  them  with 
fraud  and  collusion  in  the  sale,  and 
alleging  that  he  had  settled  with  all 
his  creditors,  and  that  they  had  con- 
sented to  the  commission  being  su- 
perseded. A  demurrer  to  the  bill, 
on  the  ground  that  the  plaintiff  was 
an  uncertificated  bankrupt,  was  over- 
ruled. Lantom  v.  Holcombe,  8  Sim. 
76. 

Declaration  alleged,  that  before  the 
making  of  the  promise,  &c.  defendant 
was  indebted  to  /.  in  200/.  for  money 
had  and  received ;  that  a  commission 
of  bankrupt  had  issued  against  de- 
fendant ;  that  in  consideration  of  the 
premises,  and  that  /•  would  prove 
for  the  %00U  under  the  commission, 
defendant  promised  /.  to  pay  him 
that  sum  in  a  few  months ;  that  /. 
proved,  but  that  defendant  did  not 
pay.  A  verdict  was  given  on  this 
count  for  /.'s  representative,  but  the 
judgment  was  arrested,  on  the  ground 
that  the  count  was  founded  on  a  pro- 
mise without  legal  consideration ;  the 
Court  refusing  to  presume  that  /.,  in 
proving  for  money  had  and  received, 
had  waived  a  tort.  Breaky  v.  An^ 
drew,  7  Adol.  &  E.  108 ;  5.  C.  2  Nev. 
&P.  114. 

BARRISTER. 
A  solicitor  issuing  a  country  fiat 
is  bound  to  summon  a  barrister,  who 
is  one  of  the  Commissioners  named  iii 
it,  although  the  solicitor  may  think 
him  disqualified  from  acting  as  a 
Commissioner.  Ex  parte  Scatty  re 
Shirley,  3  Dea.  63. 
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Scmble^  that  two  traveliiog  fees 
cannot  be  taken  by  a  Commissioner, 
for  two  meetings  under  different  fiatSi 
held  on  the  same  day  and  at  the  same 
place.  Ex  parte  Scott,  re  Shirley ^  J 
Dea.  Qd. 

BILLS  AND  NOTES. 
(General  Bigkt  ofProqf  on*) 

Where  a  sum  of  money  being  due 
from  A.  to  B.,  C,  by  B.'s  request, 
and  for  his  accommodation,  drew  a 
bill  of  exchange  on  A.  for  the  amount, 
which  An  accepted,  and  C  then  in« 
dorsed  the  bill  and  gave  it  to  J3., 
who  indorsed  and  negotiated  it ;  JB. 
having  subsequently  become  bank- 
rupt, Heldt  that  the  amount  of  the 
biU,  which  was  dishonoured,  and 
paid  by  C^  was  proveable  by  him 
under  the  fiat,  and  therefore  that  his 
right  of  action  against  B,  was  barred 
by  the  certificate.  Haigh  v.  Jackson, 
3  Mees.  &  W.  59S. 

It  is  no  objection  to  the  proof  on  a 
bill  of  exchange  against  the  drawer, 
that  the  holder  obtained  it  from  the 
acceptor ;  if  there  is  no  suspicion  of 
fraud.  E»  parte  GiU,  re  Bates,  8 
Dea.  ^88. 

On  a  petition  to  prove  against  the 
drawer,  no  evidence  is  required  of 
his  hand-writing,  or  of  the  notice  of 
dishonour,  where  no  objection  was 
made  on  either  of  these  grounds  be- 
fore the  Commissioner.    Ibid, 

{When  affected  by  the  Statute  of 

Limitations.) 
A  payment,  by  one  of  two  joint 


makers  of  a  promissory  note,  of  any 
interest  due  on  the  note,  prevents  the 
other  joint  maker  from  avulbg  him- 
self  of  the  Statute  of  LimitatioDs. 
Zx  parte  Woodiward,  re  Twmer,  3  Dea. 
290. 

A*  and  B,  make  a  joint  promissory 
note}  ten  years  after  the  date  of 
which,  B.  executes  an  assignment  of 
his  property,  in  trust  for  his  credi- 
tors, under  which  a  dividend  is  paid 
to  the  bolder  of  the  note ;  A.  becomes 
bankrupt. — Held,  that  the  payment 
of  the  dividend  under  JB.'s  assign- 
ment, beii^  after  the  Statute  of  Limi- 
tations had  already  run,  did  not  re- 
vive the  debt,  as  against  A.,  so  as  to 
enable  the  holder  to  prove  on  the 
note,  under  the  fiat  against  A,  Ex 
parte  Wood-ward,  re  Turner,  3  Dea. 

{Notice  of  Dishonour.) 

Where  the  indorser  of  a  bill  be- 
comes bankrupt  before  it  &lls  due, 
notice  of  its  dishonour,  if  occurring 
before  the  choice  of  assignees,  must 
be  given  to  the  bankrupt, —if  after 
such  choice,  to  the  assignees, — to  en- 
able the  holder  to  prove.  Ex  parte 
Chappie,  re  Gans,  3  Dea.  218. 

(When  prooeabk  against  the  Joisit 
Estate.) 

If  a  creditor  draw  a  bill  upon  a 
firm,  for  his  separate  debt  due  firom 
ooe  partner,  which  is  aecepted  by 
that  partner  in  the  name  of  the  firm, 
the  creditor  cannot  prove  against  the 
joint  estate^  without  showing  the 
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sent  of  the  other  partners  to  the  firm 
being  liable.  Ex  parte  Thorpe,  re 
Wardley,  3  M.  &  A.  716 ;  S.  C.  2 
Dea.  16. 

Where  A.  and  JB.  carried  on  a 
partnership  trade  under  their  separate 
names,  one  residing  at  Manchester, 
and  the  other  at  London;  it  was 
held,  that  the  holder  of  bills  drawn 
by  one  partner  upon  the  other,  must 
elect,  whether  he  would  prove  against 
the  joint  or  separate  estates ;  and 
that  he  was  not  concluded  by  a  proof 
already  made,  and  the  receipt  of  a 
dividend  under  the  separate  estate ; 
but,  on  refunding  the  dividend,  might 
retire  his  proof  from  the  separate 
estate,  and  prove  against  the  joint. 
Ex  parte  Law,  re  Bayley,  3  Dea.  541. 

{When  effected  hy  Usury,) 
The  petitioner  lent  the  bankrupt 
1600/.  on  his  promissory  note,  pay- 
able three  months  after  date,  renew- 
able for  the  same  period  at  the  op- 
tion of  the  bankrupt,  but  so  as  not  to 
exceed  the  period  of  eighteen  months 
in  the  whole ;  the  bankrupt  under- 
taking to  pay  7^  per  cent,  interest, 
and  3/.  per  cent,  for  insurance.  The 
note  was  renewed  four  times  succes- 
sively, and^  on  each  renewal,  the 
same  rate  was  deducted  for  interest 
and  insurance. — Held,  that  this  trans- 
action was  not  protected  by  the  3  & 
4  WiU,  4.  c.  98.  s.  1.,  which  allows 
any  interest  to  be  taken  on  a  bill  or 
note  not  having  more  than  three 
months  to  run,  and  was  consequently 
unirioust  and  the  note  incapable  of 


proof.     Ex  parte  Tetrewesty  re  Poyn- 
ter,  3  Dea.  590. 

(Appropriation  of  before  Bankruptcy,) 
A  merchant  abroad  writes  to  B., 
his  agent  in  England,  a  letter  inclos- 
ing bills,  in  which  he  says,  **  the 
above  biUs  are  belonging  to,  and  on 
account  of,  C,  and  I  will  thank  you 
to  dispose  of  the  sums  to  him."  Be- 
fore the  bills  arrive,  B,  becomes 
bankrupt,  and  the  biUs  come  to  the 
possession  of  the  assignees: — Held, 
that  the  direction  in  A,'b  letter 
amounted  to  an  appropriation  of  the 
bills,  and  that  C  was  entitled  to  daim 
them  from  the  assignees.  Ex  parte 
Cotter  ell,  re  Douglas,  3  Dea.  12. 

A  merchant  abroad  sent  drafts  from 
time  to  time  to  his  London  corre- 
spondent for  acceptance,  under  an  au- 
thority for  that  purpose,  and  upon 
an  undersunding  that  the  liabilities 
of  the  latter,  in  respect  of  all  such 
acceptances,  should  be  covered  by 
means  of  bills  payable  in  London  to 
be  remitted  to  him  from  time  to 
time.  Under  such  an  arrangement, 
the  presumption  is,  until  an  agree- 
ment to  the  contrary  is  shewn,  that 
the  London  correspondent  was  not 
intended  or  entitled  to  treat  the  bills 
so  remitted,  as  cash,  or  to  discount 
them  before  maturity.  And  there- 
fore it  was  held, — ^the  London  cor- 
respondent having  failed  to  pay  his 
acceptances,— that  two  of  such  bills, 
which  were  existing  in  specie  in  his 
bands  at  the  time  of  his  bankruptcy, 
and  were  not  then  due,  did  not  pass 
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to  his  assig»eeS|  but  were  the  pro- 
perty of  the  party  who  had  remitted 
them.  Jombart  v.  fVoolUtif  2  Mylne 
&  C.  389. 

{Right  of  BiU^hoUen.) 

An  agreement  was  entered  into  be- 
tween a  firm  in  England,  and  another 
in  America,  that  the  latter  should 
purchase  American  bank  shares,  and 
remit  them  to  the  English  house  for 
sale,  drawing  bills  on  the  English 
house  for  the  amount  of  the  pur- 
chase-money ;  and  the  proceeds  of 
the  sale  of  the  shares  were  to  be  ap- 
plied by  the  English  house  in  pay- 
ment of  the  bills.  Various  bills  were 
drawn  by  the  American  on  the  Eng- 
lish house,  and  were  negotiated  by 
the  former.  Both  houses  became 
bankrupt,  and  the  certificates  of  the 
bank  shares  did  not  arrive  in  Eng- 
land until  after  the  bankruptcy  of  the 
English  house,  when  they  got  into 
possession  of  the  assignees. — Held, 
that  the  bill-holders  were  entitled  to 
have  the  proceeds  of  the  shares  ap- 
plied in  payment  of  the  bills,  and 
Uiat  the  shares  were  not  within  the 
operation  of  the  clause  of  reputed  ow- 
nership. Ex  parte  Browne  re  Clagett, 
3  Dea.  91. 

(JRight8  of  Surety  on.) 

A.  accepted  four  bills  for  the  ac- 
commodation of  JB,,  which  B.  indors- 
ed and  deposited  with  his  bankers, 
as  a  collateral  security  for  his  float- 
ing balance  with  them.  B.  became 
bankrupt ;  when  the  bankers  proved 
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for  a  balance  greatly  exceeding  the 
amount  of  the  bills,  excepting  the 
bills,  among  others,  as  securities  then 
held  by  them ;  and  they  afterwards 
received  a  dividend  of  2s.  in  the 
pound  on  the  amount  of  their  proof. 
The  bills  were  subsequently  paid  in 
full  by  A. — Held,  that  the  bankers 
were  not  bound  to  refund  to  A.  the 
dividend  of  2s.  on  the  amount  of  the 
bills ;  and  that  A.  was  only  entitled  to 
stand  in  their  placCj  in  respect  of  any 
future  dividends  on  the  bills.  Ex 
parte  Holmes,  re  Garner^  3  Dea.  662. 

{As  to  Merger  of  in  a  higher  Security.) 

The  bankrupts  gave  a  joint  and 
several  promissory  note  for  2000/., 
to  secure  advances  made  by  their 
bankers;  and  when  they  were  in- 
debted to  the  bankers  in  1957/.,  one 
of  the  bankrupts  mortgaged  certain 
property  to  them,  to  secure  that  sum 
and  all  such  further  sums  as  might 
be  advanced,  to  the  extent  of  3000/., 
including  the  said  sum  of  1957/.  At 
the  time  of  the  bankruptcy,  the 
amount  of  the  debt  due  to  the  bank- 
ers was  4365/.,  of  which  they  real- 
ized the  3000/.  under  the  mortgage. 
— HeU,  {Erskine,  C.  J.  dissent.)  that 
the  mortgage  deed  did  not  operate 
as  a  merger  of  the  promissory  notcj 
and  that  the  bankers  could  prove  on 
the  note  for  the  balance  of  their  debt« 
Ex  parte  Bate,  re  Bishton^  3  Dea.  358. 

BOND. 
The  Court  will  not  stay  tb^  issuing 
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of  the  fiati  at  the  instance  of  another 
creditor  competing  for  it,  on  account 
of  an  alleged  irregularity  in  the  bond. 
Re  Lees,  3  Dea.  96. 

A,f  B,f  and  C,  partners  in  trade, 
together  with  Z).  as  their  surety,  en- 
ter  into  a  joint  and  several  bond  to 
certain  bankers,  preparatory  to  the 
latter  making  further  advances  to  the 
partnership  firm.  The  bond  was 
conditioned  for  the  payment  of 
10,000/.  on  demand,  with  interest 
from  its  date.  At  the  date  of  the 
bond  there  was  a  balance  of  23751, 
due  to  the  bankers,  which  was  dis- 
charged by  subsequent  payments  ; 
but  at  the  time  of  the  bankruptcy  of 
A.,  B,y  and  C,  a  much  larger  balance 
was  due  from  them  to  the  bankers, 
than  the  sum  secured  by  the  bond. 
D.,  the  surety,  died ;  and  in  a  credi- 
tor's suit  brought  by  the  bankers 
against  his  representatives,  (to  which 
suit  the  assignees  of  ^.,  B.,  and  C 
were  also  parties)  it  was  found,  that 
the  bankrupts  intended  that  the  bond 
should  be  held  by  the  bankers,  as  a 
security  for  any  general  balance  that 
should  become  due  to  them ;  but 
that  the  surety  intended  the  bond  to 
be  a  security,  only,  for  the  particular 
balance  due  to  them  at  the  date  of 
the  bond. — Held,  that  the  bond  was, 
under  these  circumstances,  proveable 
by  the  bankers  against  the  separate 
estate  o(A*,  for  the  whole  amount  of 
the  principal  and  interest  secured  by 
it.  Ex  parte  Walker,  re  Fidgeon,  3 
Dea.  672. 


CERTIFICATE. 

{Petition  to  staj/*)    ' 

A  petition  to  stay  the  bankrupt's 
certificate  alleged,  that  the  assignees 
procured  a  proof  to  be  expunged, 
which  ought  to  have  remained  on  the 
proceedings,  and  permitted  other 
proofs  to  remain,  which  ought  to 
have  been  expunged ;  without  stating 
that  the  debt  expunged  would  have 
turned  the  certificate,  or  that  tlie 
bankrupt  was  a  party  to  the  proceed- 
ing.— Held,  not  suiHcient  ground  to 
stay  the  certificate.  Ex  parte  May, 
re  Malachy,  3  Dea.  382. 

The  petitioner  also  alleged,  that  if 
an  account  was  taken  between  him 
and  the  bankrupt,  a  very  large  ba- 
lance would  be  due  to  the  petitioner, 
without  stating  the  probable  amount 
of  such  balance. — Held,  also,  that 
this  was  a  defective  allegation,  on  a 
petition  to  stay  the  certificate.    Ibid. 

If  the  petitioner  seeks  to  prove,  as 
well  as  stay  the  certificate, — or  if  the 
petition  imputes  any  improper  con- 
duct against  the  assignees, — ^the  peti*- 
tion  ought  to  be  served  on  the  as- 
signees.   IHd* 

The  Court  refused  to  stay  the 
bankrupt's  certificate,  where  no  mis- 
conduct was  charged  against  him  sub- 
sequent to  the  fiat;  although  the 
amount  of  the  petitioner's  debt  could 
not  be  ascertained  until  the  result  of 
an  inquiry,  which  had  been  directed 
before  the  Master  (by  an  order  of  the 
Court  of  Chancery)  in  a  pending  suit 
brought  by  the  petitioner  against  the 
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bankrupt;  and  notwithstanding  the 
bankrupt  was  charged  with  miscon- 
duct previous  to  the  bankruptcy,  in 
causing  unnecessary  delay  in  the  pro- 
gress of  the  suit,  and  the  taking  the 
accounts  before  the  Master.  Ex 
parte  Slacken,  re  Stocken,  S  Dea.  610. 

The  word  **vntnes8,*'  prefixed  to 
the  name  of  the  solicitor  attesting  the 
signature  of  the  party  presenting  the 
petition,  amounts  to  a  sufficient  at- 
testation, within  the  meaning  of  the 
general  order.    Ibid. 

Where  a  certificate  is  actually  lying 
in  the  office  for  allowance,  it  is  unne- 
cessary to  allege,  in  a  petition  to  stay 
it,  that  it  has  been  signed  by  the  cre- 
ditors or  Commissioners.    Ibid, 

The  Court  will  not  stay  the  bank- 
rupt's certificate,  until  the  determina- 
tion of  an  action  brought  by  the  peti- 
tioner against  a  third  party,  for  the 
purpose  of  realizing  a  portion  of  his 
debt ;  where  the  petitioner  did  not  ap- 
pear to  have  used  diligence  in  proving 
the  remainder  of  his  debt.  Ex  parte 
Pheasant,  re  ShenDOodi  S  Dea.  6^5. 

{Allowance  of,) 
A  reference  back  to  the  Commis- 
sioners, to  review  a  certificate,  having 
been  ordered, — and  no  report  having 
been  made  by  them,  on  account  of 
their  disagreeing  as  to  their  authority, 
— the  certificate  was  allowed,  with 
costs.  Ex  parte  Allday,  re  Allday,  3 
Mont.  &  A.  487. 

{Effect  of  Certificate  vnder  Second 

Fht.) 
A  certificate,  under  a  second  com- 


mission, will  not  exempt  the  bank- 
rupt's  ''  future  estate  and  effects'* 
from  the  claim  of  his  assignees  to 
seize  them,  under  6  Geo,  4.  c.  16.  s. 
l%7.,  unless  the  estate  of  the  bank- 
rupt, existing  at  the  date  of  the  cer- 
tificate, shall  have  acivaUy  produced 
sufficient  to  pay  15«.  in  the  pound. 
Butler  V.  Hobwn,  5  Scott,  8S4. 

The  6  Geo.  4.  c.  16.  s.  127.  enacts, 
that  where  a  person,  who  has  ob- 
tained his  certificate,  shall  again  be- 
come bankrupt,  and  have  obtained,  or 
shall  thereafter  obtain,  such  certifi- 
cate as  aforesaid, — unless  his  estate 
shall  produce  sufficient  to  pay  his 
creditors  \6s,  in  the  pound,  his  future 
eflects  shall  vest  in  his  assignees. — 
Held,  that  that  enactment  applies  only 
to  bankruptcies  happening  afler  the 
passing  of  the  act.  Guthrie  v.  Bou^ 
cher,  8  Sim.  248. 

CHARTER-PARTY. 

See  Freight. 

CHOICE  OF  ASSIGNEES. 

See  AssiQNKEs. 

CLERKS. 
See  Sekvants  akb  Clerks. 

COMMISSIONERS. 

The  Court  will  not  discharge  a 
Commissioner,  named  in  a  country 
fiat,  from  acting  as  a  Commissioner, 
in  order  to  be  appointed  solicitor  to 
the  fiat.  Ex  parte  Brinton,  re  Broom^ 
S  Dea.  36, 
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The  Court  will  not  interfere  with 
the  discretion  of  the  CommiBsioners, 
by  directing  them  to  sig;n  a  warrant 
for  the  apprehension  of  a  bankrupt 
who  has  absconded.  Re  Creeds  S 
Dea.  88. 

Qwere,  whether  the  Commissioners 
are  not  bound  to  open  and  adjudicate, 
upon  a  second  or  third  fiat  issued 
against  an  uncertificated  bankrupt. 
Ex  parte  Addison,  re  Beards  3  Dea. 
54. 

A  solicitor  issuing  a  country  fiat  is 
bound  to  summon  a  barrister,  who  is 
one  of  the  Commissioners  named  in 
it,  although  the  solicitor  may  think 
him  disqualified  from  acting  as  a 
Commissioner.  Ex  parte  Scott,  re 
Shirley,  8  Dea.  Q3. 

/SembUj  that  two  travelling  fees 
cannot  be  taken  by  a  Commissioner^ 
for  two  meetings  under  different  fiats 
held  on  the  same  day,  and  at  the 
same  place.    Ibid. 

COMMITMENT, 

Where  costs  are  directed  to  be 
paid  to  A,,  or  his  solicitor,  a  personal 
demand  by  A.  alone  is  sufficient  to 
ground  an  application  for  a  committal 
of  the  party  for  the  non-payment  of 
them.     Re  Diack,  8  Dea.  58. 

A  party,  having  been  committed 
for  contempt, — for  disobedience  to  an 
order  of  this  Court,  requiring  him  to 
pay  certain  costs  awarded  against 
him  by  a  previous  order  of  the  Lord 
Chancellor  in  this  matter, — petitions 
the  Court  of  Review  for  his  discharge, 
on  the  following  grounds :  Ist,  that 


this  Court  had  no  jurisdiction  to  deal 
with  any  order  of  the  Lord  Chan- 
cellor, as  for  a  contempt ;  2dly,  that 
the  affidavit  in  support  of  the  peti- 
tion, on  which  the  order  of  commit- 
ment was  obtained,  was  sworn  before 
the  petition  was  presented ;  8dly, 
that  the  order  of  commitment,  in  the 
wording  of  it,  appeared  to  have  been 
made  on  the  *<  intention**  of  the  party 
applying  for  it,  instead  of  on  the  pe- 
tition  of  such  party. — Held,  that  these 
were  not  sufficient  objections  to  the 
validity  of  the  commitment.  Ex 
parte  Green,  re  Elgie,  8  Dea.  700. 

(Of  Bankrupt.) 
Sec  Bankrupt. 

COMPOSITION  CONTRACT. 

The  certificate  of  the  Commis- 
sioners, under  the  composition  con- 
tract clause,  need  not  state  that  no 
creditor  to  the  amount  of  50/.  resided 
out  of  England.  Ex  parte  Butter^ 
XDorth,  re  Butteraorth,  8  Dea.  895. 
^  The  bankrupt,  and  his  surety,  en- 
tered into  an  agreement  with  the  as- 
signees, to  pay  all  the  creditors  208, 
in  the  pound,  in  consideration  of 
which  they  agreed,  that  the  fiat  should 
be  annulled.  In  pursuance  of  this 
agreement,  10^.  in  the  pound  was 
paid  ;  and  the  assignees  had  a  fund 
sufficient  to  pay  the  remainder,  but 
were  nevertheless  proceeding  to  sell 
certain  property  of  the  bankrupt.  On 
a  petition  by  the  bankrupt  to  restrain 
them  from  so  doing,  the  Court  de- 
clined to  make  any  order ;  as  the  re- 
quisitions of  the  composition  contract 
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clause  had  not  been  complied  with. 
Ex  parte  Natnby,  re  Nainby^  S  Dea. 
587. 

COMPROMISE. 

And  see  Sanction  of  Court. 

Order  made,  without  a  reference, 
confirming  a  compromise  between  a 
bankrupt  and  bis  assignees,  by  which 
the  bankrupt  agreed  to  abandon  all 
further  litigation,  with  respect  to  the 
validity  of  the  commission,  in  consi- 
deration of  a  sum  of  money  paid  to 
him  out  of  the  estate,  such  compro- 
mise being  approved  by  more  than 
three-fourths  in  number,  and  five- 
sixths  in  value,  of  the  creditors  who 
had  proved,  and  also  a  considerable 
body  of  creditors  who  had  not  proved, 
under  the  commission,  and  none  of 
the  creditors  dissenting.  In  re  Cham' 
hers,  1  Mybe  &  C.  509. 

CONTRACT. 

In  an  action  by  plaintiffs,  as  as- 
signees of  0.,  a  bankrupt,  against  de- 
fendant, for  non-performance  of  a 
contract,  the  issue  raised  was,  whe- 
ther 0.  and  plaintiffs,  as  his  assignees, 
had  been  always  ready  and  willing  to 
perform  it. — Hetd^  that  the  bank- 
ruptcy and  insolvency  of  0.,  and  the 
insufficiency  of  his  assets,  were  cir- 
cumstances from  which  the  jury  might 
properly  infer,  that  he  and  his  as- 
signees had  not  been  ready  and  will- 
ing. Lawrence  v.  KnowieSf  5  Bing. 
N.  C.  399. 

The  contract  was  to  be  performed 
on  the  1st  July  1835 ;  and  another 


issue  was,  whether  plaintiffs  had 
abandoned  it. — Ileldf  that  they  were 
bound  to  make  their  election  within 
a  reasonable  time,  and  that  as  they 
had  taken  no  decisive  step  till  Janu- 
ary 1838,  the  jury  might  properly 
infer  that  they  had  abandoned  their 
contract.    Ibid. 

COPIES  OF  DOCUMENTS, 
Where  an  affidavit,  in  answer  to  a 
petition,  referred  to  certain  exhibits, 
which  did  not  appear  to  be  mutual 
accounts  or  documents  between  the 
parties,  the  Court  refused  an  appli- 
cation of  the  petitioner  to  have  co- 
pies of  them  furnished  to  him  before 
the  hearing  of  the  petition.  Ex  parte 
Parr,  re  Parr,  3  Dea.  607. 

COSTS. 
{Of  Appearance  on  Petition.) 
On  a  petition,  under  6  Geo,  4.  c. 
16.  s.  79.,  for  appointing  a  new  trus- 
tee, the  bankrupt,  if  served,  is  en- 
titled to  the  costs  of  his  appearance. 
Ex  parte  Whitley,  3  Mont.  &  A.  696 ; 
S.  C.  1  Dea.  478, 

(Taxation  of.) 
See  Taxation. 

(Of  Affidavits  and  Evidence.) 
Where  a  petitioner  presents  two 
petitions  against  the  same  party,  in- 
volving the  same  pomt,  and  the  re- 
spondent proposes,  that  the  decision 
in  one  shall  bind  in  the  other ;  the 
petitioner  is  not  entitled  to  the  costs 
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of  any  affidavito  filed  by  him  in  the 
second  petition  after  such  proposal 
has  been  made.  Ex  parte  Scatty  re 
Jonest  S  Dea.  75. 

After  a  petition  is  ordered  to  be 
dismissed  with  costs,  because  the  pe- 
titioner declines  to  open  it,  the  Court 
will  not,  on  a  subsequent  day,  enter- 
tain an  application  from  him  to  ex- 
clude from  the  allowance  of  costs 
certain  affidavits  of  the  respondent, 
on  the  ground,  that  they  were  filed 
too  late  to  be  read.  If  the  affidavits 
are  not  filed  in  time,  the  petitioner 
should  open  his  petition,  in  order  to 
take  the  objection  as  to  their  disal- 
lowance. Ex  parte  Sidebathamf  re 
Clarke,  3  Dea.  2^1. 

{Of  Equitable  Mortgagee.) 
Where  the  leases  of  several  houses 
were  deposited,  accompanied  with  a 
written  memorandum,  to  secure  a 
debt ;  and  the  creditor,  eight  months 
afterwards,  at  the  bankrupt's  request, 
returned  him  four  of  the  leases,  and 
took  the  deeds  of  other  leasehold 
property  as  a  substituted  security, 
but  without  any  fresh  memorandum 
in  writing : — Held,  nevertheless,  that 
the  creditor  was  entitled  to  his  costs. 
Ex  parte  Cobkam,  re  HaUs,  3  Dea.  609. 

{Securiiyfor,) 

Assignees  may  apply  for  security 
for  costs  of  an  inquiry,  when  the  pe- 
titioner is  insolvent.  Ex  parte  Moti" 
netiXf  re  Brigkt,  3  Mont.  &  A.  705  ; 
S.  C.  1  Dea.  603. 

The  Court  refused  to  order  the 
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plaintiff*  in  an  action  to  give  security 
for  costs,  where  he  had  become  bank- 
rupt after  joinder  in  demurrer,  and 
had  obtained  his  certificate ;  the  as- 
signee declining  to  continue  the  ac- 
tions. Beckham  v.  Knight,  5  Scott, 
336. 

{Lien  for,) 

The  fund  in  Court  being  decreed 
to  the  assignees  of  a  party,  who  in 
the  course  of  the  cause  had  become 
bankrupt,  the  solicitors  employed  by 
him  during  part  of  the  proceedings 
have  a  lien  for  their  costs.  Pounset 
V.  Humphreys,  1  Coop.  142. 

Where  costs  are  ordered  to  be  paid 
to  the  client,  solicitors  need  not  wait 
the  result  of  process  to  compel  the 
payment  of  such  costs,  but  may  insist 
upon  the  immediate  benefit  of  their 
lien.     Ilfid, 

{In  Actions  by  Assignees.) 
In  trover  by  the  assignee  of  a 
bankrupt,  defendant^  having  succeed- 
ed on  an  issue,  that  plaintiff  was  not 
possessed  of  the  goods  as  of  his  pro- 
perty as  assignee ;  and  it  appearing 
that  the  plaintiff*,  as  assignee  under  a 
second  commission,  had  allowed  the 
bankrupt  to  have  the  goods  in  his 
order  and  disposition : — Held,  that 
defendant  was  entitled,  also,  to  the 
costs  of  evidence  adduced  to  prove  a 
third  commission,  but  not  to  the  ex- 
pense of  proving  that  the  bankrupt's 
estate  had,  after  certificate,  produced 
1 5s.  in  the  pound  under  the  second 
commission,  upon  which  point  an 
3c 


742 


Depotitiofu, 


INDEX.        Distrilmlkm  rf  Asseii. 


issue  had  been  raised.     Bvtler  v. 
Hobion,  5  Bing.  N.  C.  12B. 

{Bankrvpi's  lAabUity  to,) 
The  rule,  protecting  an  uncertifi  • 
cated  bankrupt  from  costs,  applies 
only  to  petitions  to  annul  the  fiat. 
Ex  parte  BaUey,  S  Dea.  43. 

{Commtment  for  Non-payment  of.) 
Where  costs  are  directed  to  be 
paid  to  ^.,  or  his  solicitor,  a  personal 
demand  by  ^.,  alone,  is  sufficient  to 
ground  an  application  for  a  committal 
of  the  party  for  non-payment  of  them. 
Re  Diackt  S  Dea.  53. 

CROPS  GROWING. 

See  Mortgage. 

DEPOSITIONS. 

To  assumpsit  by  assignees  of/., 
a  bankrupt,  for  the  non-acceptance 
of  shares  in  a  railway  company,  which 
the  bankrupt,  before  his  bankruptcy, 
had  contracted  to  sell  to  the  defend- 
ant, and  to  convey  to  him  on  a  day 
subsequent  to  the  bankruptcy, — the 
declaration  averring  that  the  plaintiffs 
were  the  proprietors  of  the  shares, 
and  that  they  tendered  certificates  of 
them  to  the  defendant, — the  defendant 
pleaded,  1st,  that  J.  committed  no 
act  of  bankruptcy ;  Sdly^  that  the  act 
of  bankruptcy,  on,  which  he  was  de- 
clared a  bankrupt,  was  unlawfully 
concerted  between  J.  and  the  plain- 
tiffs, and  that  he  committed  no  other 
act  of  bankruptcy.  Semble,  that  this 
was  not  a  case,  in  which  the  depo- 


sitions were  conclusive  evidence  of 
the  matters  contained  in  them,  under 
the  6  Geo,  4.  c.  16.  s.  9f.;  inasmuch 
as  the  bankrupt  could  not  have  ful- 
filled his  contract  on  the  day  speci- 
fied ;  and  therefore  this  was  not  a  debt 
or  demand,  for  which  he  could  have 
sustained  an  action.  But  even  if  the 
case  were  within  that  section,  semble, 
that  evidence  might  be  given  to  show 
that  the  act  of  bankruptcy  was  con- 
certed. Hare  v.  Waring^  3  Mees.  & 
W.  862. 

Any  new  depositions  taken  before 
the  Commissioners,  upon  a  reference 
back  to  them  to  review  the  adjudica- 
tion, will  be  admissible  in  evidence  to 
support  the  fiat.  Ex  parte  Welden^  re 
Welden,  3  Dea.  240. 

DISMISSAL. 

And  see  Petition. 

An  order  of  dismissal  cannot  be 
drawn  up^  if  the  petition  has  not  been 
filed  in  the  ofHce.  Ex  parte  CameSi 
re  Gr^hsy  S  Den.  124. 

The  proper  course  is,  in  such  case, 
to  move  to  discharge  the  fiat  at  the 
foot  of  the  petition,  with  costs.     Ibid. 

DISTRIBUTION  OF  ASSETS. 

The  Court  of  Review  has  no  juris- 
diction to  order  a  fund  in  Court  to  be 
distributed  amongst  the  creditors  of 
a  testator,  to  whose  estate  the  fund 
belonged ;  the  proper  proceeding  be- 
ing by  bill  in  equity  for  the  distribu- 
tion of  assets ;  but  the  Court  made  a 
special  order  for  the  transfer  of  the 
fund  to  the  Accountant-Generalof  the 
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Court  of  Chancery,  as  soon  as  a  bill 
should  be  filed  by  the  creditors.  Ex 
parte  WUUmt,  re  Knight,  S  Dea.  378. 

DIVIDENDS. 

^nd  fee  Unclaimed  Divipsnds. 

(Muit  not  be  delajfed*) 

If  the  solicitor  to  one  of  the  par* 
ties  to  a  petition,  whose  costs  are  or- 
dered to  be  paid  out  of  the  estate, 
does  not  take  in  his  bill  in  a  reason- 
able time^  the  funds,  regardless  of  the 
bill,  must  be  divided  amongst  the 
Creditors,  Ex  parte  Monk,  re  Bur^ 
ford,  3  Mont.  &  A.  Q%^. 

(Petition  for  Payment  of.) 
On  a  petition  for  payment  of  a  di- 
vidend, the  order  is  of  course,  unless 
a  cross  petition  is  presented  within  a 
reasonable  time.  Ex  parte  Lees,  re 
OuUon,  3  Dea.  287. 

After  the  proof  of  a  debt,  but  be* 
fore  the  declaration  of  a  dividend,  the 
creditor  received  a  large  portion  of 
the  debt  from  a  surety : — Held,  that 
this  did  not  prevent  the  creditor  from 
receiving  dividends  on  the  whole 
amount  of  his  proof.  Ex  parte  Co* 
pleitone,  re  Snell,  3  Dea.  546. 

A  bankrupt  agreed  to  pay  his  cre- 
ditors in  full,  and  gave  bills  for  the 
amount,  and  the  creditors  executed  a 
power  of  attorney  to  one  A.  B,  to  re- 
ceive their  dividends  for  the  bank- 
rupt's use ;  the  bills  not  being  paid, 
Held,  that  the  creditors,  and  not 
A.  B  ,  were  entitled  to  the  dividends ; 
and  that  the  dividends^  on  the  issuing 


of  a  second  commission,  wefe  not  in 
the  reputed  ownership  of  the  bank- 
rupt. Ex  parte  Sndther,  re  Gooett, 
3  Mont.  &  A.  693 ;  S.  C.  1  Dea.  413. 

DOCKET. 

And  see  Fiat. 

Where  there  are  competing  dock- 
ets, the  Court  will  not  interfere,  un- 
less the  officer  refuses  to  issue  a  fiat, 
or  refers  the  parties  to  the  Court. 
Ex  parte  Thorp,  re  Lees,  3  Mont.  & 
A.  395. 

Docket  papers,  describing  the 
bankrupt  as  of  the  place  where  be  ac- 
tually traded  at  the  time  of  striking 
it,  are  to  be  preferred.  Re  Allday,  3 
Mont.  &  A.  485. 

EAST  INDIA  COMPANY. 

See  Pension. 

EQUITABLE  MORTGAGE 

An  equitable  mortgagee  is  entitled 
to  the  rents  only  from  the  order  of 
sale,  notwithstanding  he  has  previ- 
ously given  notice  to  the  tenants  not 
to  pay  them  to  the  bankrupt.  Ex 
parte  Burrell,  re  Norman,  3  Dea.  76. 

Although  an  order  for  the  sale  of 
an  equitable  mortgage  is  accompanied 
by  an  order  of  reference  to  the  Com- 
missioners, to  ascertain  the  time  of 
the  deposit  of  the  deeds,  yet  if  the 
certificate  of  the  Commissioners  agrees 
with  the  statement  of  the  equitable 
mortgagee,  he  is  entitled  to  the  rents 
accruing  from  the  date  of  the  order. 
Ex  parte  Thorpe,  re  Teasdale,  3  Dea. 
85. 

dc2 
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Where  some  deposits  of  deeds  are 
made  with  written  memoranda,  and 
others  without,  the  costs  will  be  ap- 
portioned, and  only  those  allowed 
which  relate  to  the  deposits  accom- 
panied with  memoranda.    Ibid. 

Where  there  is  no  memorandum, 
the  deposit  of  the  deeds  twelve  years 
ago,  and  the  bankrupt  dead,  the 
Court  will  not  interfere  to  make  the 
common  equitable  mortgage  order. 
Ex  parte  Jones,  re  Oliver^  S  Mont.  & 
A.  398. 

Although  an  equitable  mortgagee 
gives  notice  to  the  tenant  to  pay  him 
the  rent,  he  does  not  thereby  entitle 
himself  to  the  rent  accruing  before 
the  order  for  sale.  Ex  parte  Scott, 
re  Pearson,  3  Dea.  304. 

One  of  two  partners  deposits  the 
deeds  of  his  own  estate,  by  way  of 
equitable  mortgage,  to  secure  a  part- 
nership debt,  and  afterwards  becomes 
bankrupt,  the  other  partner  being 
solvent: — Held,  that  an  order  may 
be  made  for  the  sale  of  the  equitable 
mortgage,  but  no  proof  allowed 
against  the  bankrupt  partner  for  the 
purpose  of  receiving  dividends.  Ex 
parte  liOyd,  re  Ireland  and  Harrison, 
3  Dea.  305. 

There  is  no  necessity  for  an  order 
of  the  Court  to  sell  an  equitable 
mortgage,  if  all  parties  agree  to  the 
sale,  without  an  order.  Ex  parte 
Whithread,  re  Lvpton,  3  Dea.  311. 

On  a  petition  of  an  equitable  mort- 
gagee for  leave  to  bid,  the  Court  will 
not  excuse  him  from  paying  the  de- 
posit money,  if  he  should  become  the 


purchaser.  Ex  parte  Wilson,  re 
Maltby,  3  Dea.  505. 

Where  a  legal  mortgage  was  exe- 
cuted by  the  bankrupt,  in  pursuance 
of  a  previous  equitable  mortgage, 
but  not  till  after  the  mortgagee  had 
notice  of  the  act  of  bankruptcy,  and 
it  was  consequently  an  unavailable 
security ;  it  was  held,  that  it  did  not 
operate  as  a  merger  of  the  equitable 
mortgage;  and  that  the  party  was 
entitled  to  the  usual  order,  as  equi- 
table mortgagee.  Ex  parte  Harvey, 
re  Emery,  3  Dea.  547. 

Where  the  leases  of  several  bouaes 
were  deposited,  accompanied  with  a 
written  memorandum,  to  secure  a 
debt ;  and  the  creditor,  eight  montha 
afterwards,  at  the  bankrupt's  reqnest, 
returned  him  four  of  the  leases,  and 
took  the  deeds  of  other  leasehold 
property,  as  a  substituted  security, 
but  without  any  fresh  memorandum 
in  writing: — Held,  nevertheless,  that 
the  creditor  was  entitled  to  his  costs. 
Ex  parte  Cobham,  re  Halls,  3  Dea. 
609. 

EVIDENCE. 

And  see  Witness. 

{Deptmtions,  ^'c.) 
In  assumpsit  by  assignees  of  a 
bankrupt,  /.,  for  the  non-acceptance 
of  shares  in  the  Great  Western  Rail- 
way, which  /.,  before  his  bankruptcy, 
had  contracted  to  sell  to  the  defend- 
ant, and  to  convey  to  him  on  a 
day  subsequent  to  the  bankruptcy, — 
the  declaration  averring  that  the 
plaintiffs  were  the  proprietors  of  the 
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shares,  and  that  they  tendered  cer- 
tificates of  them  to  the  defendant — 
Semble^  that  this  was  not  a  case  where 
the  depositions  were  conclusive  evi- 
dence of  the  matters  contained  in 
them,  under  the  6  Geo,  4.  c.  16.  s. 
92 ;  inasmuch  as  the  bankrupt  could 
not  have  fulfilled  his  contract  on  the 
day  specified,  and  therefore  this  was 
not  a  debt  or  demand,  for  which  he 
could  have  sustained  an  action.  But 
even  if  the  case  were  within  that  sec- 
tion, sembUs  that  evidence  might  be 
given  to  sliow  that  the  act  of  bank- 
ruptcy was  concerted.  Hare  v.  fFar* 
ing,  S  Mees.  &  W.  362. 

In  order  to  prove  their  proprie- 
torship of  the  shares,  the  plaintiffs 
put  in  the  transfer  books  kept  by 
the  Great  Western  Railway  Com- 
pany, under  the  Railway  Act,  6  & 
7  WiU.  4.  c.  107.  s.  158.,  in  which 
the  plaintiffs  were  entered  as  trans- 
ferees. Heidf  that  this  was  not 
sufficient  evidence  of  their  title. 
Ibid. 

The  certificates  tendered  by  the 
plaintififs  to  the  defendant  did  not 
contain  the  names  of  the  plaintiffs, 
as  original  proprietors,  nor  had  they 
any  indorsement  of  transfer  to  them. 
Held^  that  such  certificates  were  in- 
sufficient, inasmuch  as  they  did  not 
show  a  title  in  the  plaintiffs  to  con- 
vey the  shares  under  the  act  ^  (sec- 
tions 147,  158).    Ibid. 

Any  new  depositions  taken  before 
the  Commissioners,  upon  a  reference 
back  to  them  to  review  the  adjudica- 
tion! will  be  admissible  in  evidence  to 


support  the  fiat.  Ex  parte  JVelden,  re 
JVelden,  S  Dea.  240. 

{DeclaratisTu  of  an  Insolvent.) 

Declarations  of  a  person  in  insol- 
vent circumstances,  to  show  that  he 
knew  of  his  insolvency,  are  admis- 
sible in  evidence,  to  prove  such 
knowledge  ;  provided  the  fact  of  his 
insolvency  be  proved  aliunde.  Thomas 
V.  ConneU,  4  Mees.  &  W.  267. 

Sembki  that  the  fact  of  insolvency 
should  be  proved,  before  the  decla- 
rations are  offered  in  evidence.   Ibid. 

« 

{Proceedings  in  another  Suit.) 

A,,  fi.,  and  C,  partners  in  trade, 
together  with  D.,  as  their  surety, 
enter  into  a  joint  and  several  bond 
to  E.  D.  dies,  leaving  A,  his  per- 
sonal representative,  and  a  joint  fiat 
issues  against  ^.,  B.^  and  C.  E,  in- 
stitutes a  creditor's  suit  in  the  Court 
of  Chancery  against  A,,  and  the  as- 
signees under  the  fiat,  as  the  personal 
representatives  of  D. ;  and  afterwards 
petitions  the  Court  of  Review  to 
prove  the  balance  due  on  the  bond 
against  the  separate  estate  of  A.^ 
which  application  is  resisted  by  the 
assignees.  Sernble^  that  the  proceed- 
ings in  the  Chancery  suit  were  admis- 
sible in  evidence,  on  the  hearing  of 
this  petition,  the  assignees  being 
parties  to  both  proceedings,  and  the 
subject-matter  being  the  same;  al- 
though the  question  in  the  suit  was 
the  liability  of  the  surety,  and  the 
question  on  the  petition  the  liability 
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of  the  priacipal  debtor.     Ex  parte 
Walker,  re  Fidgeon,  3  Dea.  672. 

(^What  admimble  to  contradict.) 
An  affidavit,  stating  thfe  substance 
of  what  a  witness  deposed  to  before 
the  Commissioners,  is  not  admissible^ 
for  the  purpose  of  contradicting  his 
affidavit  in  support  of  a  petition; 
but  only  with  a  view  for  the  Court  to 
decide,  whether  they  will  order  the 
witness  to  be  examined  vivd  voce. 
Ex  parte  NcwaU,  re  Newall,  S  Dea. 
3S3. 

EXECUTION. 
See  Sheriff. 

EXECUTION  CREDITOR. 

A.  levies  an  execution  against  B,f 
and  while  in  possession  of  the  goods 
the  landlord  distrains  them  for  rent, 
which  J.  pays,  to  relieve  the  goods 
firom  the  distress.  J.  becomes  bank- 
rupt, having  committed  an  act  of 
bankruptcy  before  tlie  levy;  by 
which  J,*B  execution  is  defeated, 
and  the  assignees  possess  themselves 
of  the  goods.  Heidy  that  the  rent 
paid  by  A,  to  the  landlord  was  so 
much  money  had  and  received  by 
the  assignees  to  their  use.  Ex  parte 
Elliott,  re  Jermyn,  S  Dea.  S4d. 

A  creditor  having,  before  the  bank- 
ruptcy of  his  debtor,  taken  him  in 
execution^  died  shortly  before  the 
issuing  of  the  flat ;  and  the  bankrupt, 
eight  months  after  the  issuing  of  the 
fiat,  obtained  a  judge's  order  for  his 
discharge,  on  the  ground  that  the 
action  abated  by  the  death  of  the 


plaintiff;  the  plaintiff's  executrix 
interfering  in  no  way  whatever  to 
oppose  die  discharge.  Held,  that 
the  discharge  was  not  an  extinguish- 
ment of  the  debt^  and  that  the  exe- 
cutrix could  prove  the  amount  of  it 
under  the  fiat.  Ex  parte  Goodmanf 
re  Namby,  3  Dea.  .631. 

EXPUNGING  PROOF. 
See  Proof. 

FACTOR. 
See  Principal  amb  Aoent. 

FELONY. 
Q,u<ere,  Whether  a  joint  fiat  is  inva- 
lid, because  one  of  the  parties,  against 
whom  it  is  issued,  is  attainted  of 
felony.  Ex  parte  Addison,  re  Beardf 
3  Dea.  64. 

FIAT. 
And  see  Docket — Petitioninq  Cbb- 

ditor. 
{Issuing — Competition  between  Cre^ 

ditors.) 
A,  issues  a  fiat  against  a  trader ; 
upon  which  £.,  another  creditor,  pro- 
poses to  him  to  abandon  the  fiat  and 
arrange  the  bankrupt's  affiiirs  by  a 
trust  deed  for  the  equal  benefit  of 
all  the  creditors ;  to  which  proposal 
A.  assents,  and  causes  the  trust  deed 
to  be  prepared,  and  tendered  to  B% 
for  his  signature.  ^.  discovers  that 
the  deed  gave  A.  an  undue  preference 
over  the  other  creditors,  and  issues 
another  fiat.  Held,  that  he  was  jus- 
tified in  so  doing;  and  a  petition  by 
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A,  to  annul  tliat  fiat  was  dismissed 
with  costs.  Ex  parte  HaUawell^  re 
BeU,  S  Dea.  1278. 

Where  a  creditor,  two  days  after 
the  time  had  expired  for  opening  a 
country  fiat,  struck  another  docket ; 
but  It  appearing  afterwards  that  the 
fiat  had  been  opened  on  the  twenty- 
eighth  day,  the  office  declined  to  is- 
sue a  fiat  on  this  second  docket,  and 
the  creditor  afterwards  applied  to 
the  Court ;  his  application  was  dis- 
missed, and  would  have  been  dis- 
missed with  costs,  if  he  had  had 
notice  of  the  previous  adjudication, 
when  he  struck  the  docket  Re 
Woody  $  Dea.  514. 

The  petitioning  creditor  issued  a 
fiat  on  the  20th  December  1897,  but 
forbore  to  prosecute  it,  in  order  to 
enable  the  bankrupt,  who  had  some 
disputes  pending  with  his  partner, 
to  settle  them  by  arbitration.  The 
award  was  not  made  till  the  14th 
February  1839,  when  the  petitioning 
creditor  applied  for  leave  to  issue 
another  fiat ;  but  the  application  was 
refused  both  by  the  Court  of  Review, 
and  the  Lord  Chancellor.  Ex  parte 
Foljambe^  re  Hewitt^  3  Dea.  QZB» 

After  a  joint  fiat  was  issued  against 
A,  and  JB.,  A.  died,  upon  which  the 
same  petitioning  creditor,  two  days 
after  A.*%  death,  applied  at  the  office, 
with  fresh  docket  papers,  for  a  sepa- 
rate fiat  against  B.^  but  found  that 
another  creditor  had  previously 
lodged  other  docket  papers  for  such 
separate  fiat.  Held^  that  the  peti- 
tioning creditor  under  the  joint  fiat, 


was,  under  these  circumstances,  en- 
titled to  the  preference.  Re  Norrist 
3  Dea.  643. 

{Against  a  Country  Trader.) 

All  country  fiats  must  be  directed 
to  the  list  in  the  county  nearest  to  the 
place  of  residence  of  the  bankrupt, 
unless  a  special  Order  be  obtained 
on  affidavit,  directing  the  fiat  to  go 
to  any  other  list.  General  Order,  3 
Dea*  549. 

A  London  fiat  was  issued  against 
a  country  trader,  where  otherwise 
the  property  would  have  been  car- 
ried ofiT.  Ex  parte  Booths  re  Ht^eSf 
3  Mont.  &  A.  627. 

A  London  fiat  was  also  issued 
against  a  trader  residing  at  Oxford, 
for  the  convenience  of  getting  in  the 
debts,  the  petitioning  creditor  paying 
the  bankrupt's  expenses  of  coming 
up  to  London.  Ex  parte  Trowers, 
re  Margetts,  3  Mont.  &  A.  484. 

A  town  fiat  was  ordered  to  be 
issued,  instead  of  a  country  fiat,  on 
the  ground  that  twenty-eight  out  of 
thirty  creditors  resided  in  London  ; 
and  the  petitioning  creditor  was  per- 
mitted to  recoup  himself  the  addi- 
tional expenses  of  the  bankrupt's 
attendance  out  of  the  estate.  Re 
Gregg,  3  Dea.  381. 

Bat  the  Court  will  not  order  the 
fiat  to  be  directed  to  a  London  Com- 
missioner, instead  of  country  Com- 
missioners, merely  because  a  majority 
of  the  creditors  reside  in  London. 
Ex  parte  Rawlinson,  re  Jones^  3  Dea; 
5S5. 
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The  Court  refuseil  to  allow  a  fiat 
to  be  directed  to  the  place,  where  the 
bankrupt  had  formerly  resided  and 
traded  for  three  yeara  up  to  the  15th 
June  1887,  and  where  he  had  be- 
come largely  indebted  to  persons  also 
residing  there;  notwithstanding  he 
had  since  that  period  had  no  perma- 
nent place  of  abode,  but  had  resided 
only  for  a  few  months  together  in 
five  different  and  distinct  paru  of 
the  kingdom.  Re  Hewiil^  S  Dea. 
6S6. 

{Second  and  third  Fiat.) 

Qumre^  Whether  the  Commissioners 
are  not  bound  to  open  and  adjudicate 
upon  a  second  or  third  fiat,  issued 
against  an  uncertificated  bankrupt. 
Ex  parte  Addison ^  re  Beards  3  Dea. 
54. 

The  127th  section  of  6  Geo.  4.  c. 
16.,  which  vests  in  the  assignees  all 
the  future  estate  and  efiects  of  a 
bankrupt,  who  does  not  pay  15#.  in 
the  pound  under  his  second  commis- 
sion, is  retrospective.  Young  v. 
Riikworth,  8  Nev.  &  P.  585. 

In  assumpsit  to  recover  a  sum  of 
money,  defendant  pleaded  that  plain- 
tiff had  been  twice  a  bankrupt,  and 
that  he  had  not  paid  \5$.  in  the 
pound  under  the  second  commission* 
Held,  on  special  demurrer,  to  be  a 
good  plea ;  as  the  6  Geo.  4.  c.  16.  s. 
127.,  had  divested  his  estate  in  his 
assignees  absolutely,  and  did  not 
leave  him  a  right  of  action,  subject 
to  their  interference.    Ibid* 

A  fiat  issued  against  a  trader,  who 


had  already  been  twice  bankrupt,  and 
obtained  his  certificate  on  both  occa- 
sions ;  but  whose  estate  had  not  pro- 
duced 15$.  in  the  pound  under  the 
second  commission.    The  bankrupt 
had,  between  the  time  of  obtaining 
his  certificate  under  the  second  com- 
mission, and  the  issuing  of  the  fiat, 
carried  on  business  to  a  considerable 
extent,  and  was  possessed  of  pro- 
perty, which  might  at  any  time  have 
been  made  available,  in  satisfiiction 
of  the  debts  proved  under  the  second 
commission ;  and  the  assignee  under 
that  commission  was  aware  of  these 
facts.    Held^  that,  under  these  cir- 
cumstances, the  fiat  was  not  void ; 
such  after-acquired  property  having 
been  suffered  to  remain  in  the  pos- 
session of  the  bankrupt,  as  reputed 
owner,  and  therefore  being  such  as, 
by  virtue  of  the  6  Geo.  4.  c  16.  s. 
72.,   the  fiat  might  operate  upon. 
ButUr  V.  HoUon^  5  Scott,  824. 

As  to  the  valjdity  of  a  third  fiat, 
where  I5s.  in  the  pound  has  not  been 
paid  under  a  second  commission  or 
fiat.  Smnmcrt  v.  Jones^  8  Mont.  & 
A.  400. 

{Annulling.) 
See  Annulling  Fiati 

{Joint  Fiat.) 

Quaref  Whether  a  joint  fiat  is  in- 
valid, because  one  of  the  parties 
against  whom  it  is  issued  is  attainted 
of  felony.  Ex  parte  Addison^  rtBtardf 
8  Dea.  54. 

Special  order  made  for  incorpo- 
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rating  the  proceedings  under  two  pre- 
vious separate  fiats,  with  those  under 
a  subsequent  joint  fiat ;  where  assig-* 
nees  had  been  chosen,  and  a  dividend 
declared  under  the  separate  fiats. 
Ex  parte  Lister,  re  Haddm,  3  Dea. 
516. 

{Renewed  Ftai.) 
Where  a  renewed  commission  is- 
sued in  1816,  under  which  two  of 
the  Commissioners  were  dead,  and 
two  had  removed  to  distances  of  100 
miles  and  80  miles,  the  Court  or- 
dered it  to  be  superseded,  and  the 
proceedings  under  it  to  be  trans- 
ferred to  a  renewed  fiat.  Ex  parte 
Higgs^  re  Evans,  3  Dea.  474. 

(Staying.) 
The  Court  will  permit  a  mere  ver- 
bal inaccuracy  in  the  affidavit  of  the 
petitioning  creditor  to  be  amended; 
and  will  not  stay  the  issuing  of  the 
fiat,  at  the  instance  of  another  cre- 
ditor competing  for  it,  on  account  of 
an  alleged  irregularity  in  the  bond. 
Re  Lees,  3  Dea.  ^Q. 

FIERI  FACIAS. 

See  Sheriff. 

FRAUDULENT  CONVEYANCE. 

Sec  Voluntary  Conveyance. 

FRAUDULENT  PREFERENCE. 

The  defendants,  holding  (as  secu- 
rity for  a  debt  due  to  them  from  D.) 
a  policy  of  assurance  effected  by  JD., 
refused  to  join  in  a  composition  deed, 
by  which  X>.  was  to  be  released  from 
his  debts  on  paying  8«.  in  the  pound* 


unless  D.  assigned  the  policy  to  them. 
Z).  assigned  it,  and  defendants  then 
executed  the  composition  deed. — 
Held^  that  such  assignment  was  a 
fraud ;  and,  D.  having  become  bank- 
rupt, that  his  assignees  were  entitled 
to  recover  from  the  defendants  the 
money  they  had  received  on  the  po- 
licy, notwithstanding  the  8#.  in  the 
pound  was  never  paid.  Aisager  v. 
Spaiding,  4  Bing.  N.  C.  407. 

FREIGHT. 
A,,  a  broker,  on  behalf  of  the 
owner  of  a  ship,  entered  into  a  char- 
ter-party with  B.,  by  which  B.  agreed 
to  pay  to  A.^  on  behalf  of  the  owner, 
a  certain  sum  for  the  freight  of  the 
ship.  The  owner  assigned  the  freight 
and  earnings  that  might  become  due 
under  the  charter-party  to  C,  as  a 
security  for  a  debt;  and  C  gave  no- 
tice of  the  assignment  to  A.f  but  not 
to  B.  The  vessel  completed  her 
voyage,  and  afterwards  the  owner  be- 
came bankrupt. — Held,  that  the  mo- 
ney due  on  the  charter-party  was  not 
in  his  order  and  disposition,  at  his 
bankruptcy.  Gardner  v.  LacUan,  8 
Sim.  123. 

FRIENDLY  SOCIETY. 
On  the  appointment  of  the  bank-* 
rupt  as  treasurer  of  a  friendly  society, 
it  was  agreed,  that  of  the  funds  then 
in  hand  she  was  to  pay  interest  for 
1201. : — tield,  that  this  was  not  to  be 
considered  as  a  loan  to  her ;  but  that 
it  was  in  her  hands  and  possession 
by  virtue  of  her  office  of  treasurer, 
within  the  meaning  of  the  4  &  5  JVHL 


750 


Iftfancy, 


INDEX. 


ImolvenL 


4.  c.  40.  8.  12.,  and  that  the  assig- 
nees were  bound  to  pay  over  the 
amount  to  the  society.  Ex  parte  Ra^t 
re  Wood^e,  3  Dea.  537. 

GENERAL  ORDER. 
As  to  the  direction  of  fiats,    d 
Dea.  549. 

GUARANTEE. 
Where  a  debt  having  been  partly 
guaranteedi  the  debtor  becomes  bank- 
rupt, and  the  creditor  proves  for  a 
larger  amount  than  that  covered  by 
the  guarantee,  the  dividends  must  be 
applied,  in  ease  of  the  guarantor,  rate- 
ably  to  the  whole  debt  proved. 
Kaikee  v.  Todd,  1  Perry  &  D.  188. 

HABEAS  CORPUS. 
Whether  issuable  by  the  Court  of 
Review.  See  note  to  Ex  forte  JameSf 
3  Dea.  5ftS. 

HOTEL-KEEPER. 
See  Rbpdt£d  Ownership. 

INFANCY. 

A,  and  B,,  joint  traders,  on  the 
25th  February  execute  a  deed  of  as** 
signment  to  trustees  for  the  benefit 
of  their  creditors.  On  the  i5th  March 
a  separate  fiat  issues  against  A,f  and 
on  the  loth  August  a  joint  fiat  against 
A*  and  B.  The  trustees  under  the 
deed  petition  to  annul  the  joint  fiat, 
on  the  ground  of  B,'s  infancy ;  but, 
it  appearing  that  he  was  also  an  in- 
fant at  the  date  of  the  trust  deed  : — 
Htldf  that  the  trustees  had  no  hau 


standi;  and  that  even  if  they  were 
legal  creditors,  they  could  not  peti- 
tion to  annul  the  joint  fiat,  till  they 
got  rid  of  the  previous  separate  fiat* 
Ex  parte  Addkonf  re  Herbert^  8  Dea* 
54. 

INSOLVENT. 

Goods  allowed  to  be  in  the  order 
and  disposition  of  a  bankrupt,  as  re- 
puted owner,  by  the  consent  of  his 
assignee,  are  liable  to  be  seized,  upon 
a  subsequent  insolvency,  by  the  as- 
signee of  the  Insolvent  Debton' 
Court.  Butler. Y.  Hdnon,  4  Btng. 
N.  C*  290. 

To  a  pka  of  discharge  under  the 
Insolvent  Debtors'  Act,  replication, 
that  plaintiff,  though  in  England,  had 
not  been  served  with  notice  of  the 
filing  of  defendant's  petition,  held  ill. 
Reid  V.  Croft,  5  Ring.  N.  C.  6S. 

When  a  petitioner  is  insolvent,  the 
respondent  may  apply  for  security 
for  costs.  Ex  parte  MolineuXf  re 
Bright,  3  Mont.  &  A.  705  5  S.  C.  1 
Dea.  603. 

A  forfeiture  of  a  lease,  accruing  on 
the  lessee's  insolvency,  is  waived  by 
acceptance  of  rent  from  him  afWr  his 
discharge  under  the  Insolvent  Debt- 
ors' Act ;  and  the  non-payment  of  a 
debt,  specified  in  his  schedule  to  be 
due  to  the  lessor,  is  not  a  continuing 
insolvency,  so  as  to  constitute  a  new 
forfeiture  after  such  acceptance  of 
rent.  Doe  dem.  Gatehouse  v.  ReeSf 
4  Bing.  N.  C.  384. 

An  insolvent  is  not,  by  his  dis- 
charge imder  the  Insolvent  Debtors* 
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Act,  released  from  an  action  at  the 
suit  of  his  surety,  for  money  paid 
after  the  discharge  in  respect  of  an 
annuity  granted  by  the  insolvent  be- 
fore. Hookam  v.  Browne,  4i  Bing. 
N.  C.  400. 

Where  the  actual  imprisonment  of 
a  party  within  the  four  walls  of  a 
prison  follows  upon  his  arrest  as  one 
continuous  act,  within  the  usual  time 
allowed  and  required  by  law  and  the 
course  of  practice,  the  arrest  is,  with- 
in the  7  Geo.  4.  c.  57.  s.  84.,  to  be 
taken  to  be  the  "  commencement  of 
the  imprisonment ;"  but  where,  after 
the  arrest  in  made,  any  delay  not 
sanctioned  by  the  due  course  of  law 
takes  place,  before  the  actual  commit- 
ment of  the  defendant  to  prison,  the 
commencement  of  his  imprisonment 
is  the  actual  coming  of  the  party 
within  the  walls  of  the  prison.  Yapp 
V.  Harrington^  6  Scott,  105. 

The  clause  in  section  76  of  the  In- 
solvent Debtors'  Act,  7  Geo.  4.  c.  57., 
by  which  copies  of  the  assignments 
to  and  from  the  provisional  assignee, 
purporting  to  be  duly  ]certi6ed  and 
sealed,  are  made  sufficient  evidence 
of  such  assignments,  does  not  apply, 
where  the  insolvent  has  petitioned, 
and  his  effects  have  been  assigned 
under  stat.  53  Geo.  3.  c.  102.  Doe 
dem.  Threjfdl  v.  Selkr$,  6  Adol.  & 
£•  328« 

A  prisoner  petitioned  the  Insolvent 
Debtors'  Court  for  his  discharge,  and 
assigned  to  the  provisional  assignee, 
under  stat.  1  Geo.  4.  c.  119  i-^Held^ 
that  the  petition,  schedule^  add  pro- 


visional assignment,  might  be  proved, 
after  the  passing  of  the  7  Geo,  4.  c« 
57.,  according  to  the  directions  of 
section  76  of  that  act ;  though  it  did 
not  appear,  that  the  prisoner  had  been 
adjudged  to  be  entitled  to  his  dis« 
charge.  Doe  dem.  EUie  v.  Hardy, 
6  Adol.  &  £.  335. 

A  declaration  in  debt  for  rent  al- 
leged a  demise  by  plaintiff  to  defend- 
ant for  70  years,  by  virtue  of  which 
he  entered  and  held  till  the  rent  be- 
came due.  Plea,  that  afler  the  de- 
mise plaintiff  was  discharged  under 
the  Insolvent  Debtors'  Act,  S$  Geo.  3. 
c.  102.,  and  his  estate  in  the  pre- 
mises was  assigned  pursuant  thereto ) 
and  that  after  the  discharge,  and  afVer 
the  making  of  the  demise  (plaintiff 
having  been  authorized  by  the  assig- 
nee, after  the  discharge  to  remain  in 
possession  of  the  premises,  and  to 
make  the  said  demise  thereof  to  de- 
fendant,) and  before  the  said  rent  was 
due,  or  the  action  commenced,  de- 
fendant received  notice  from  the  as- 
signee to  pay  to  him,  as  such  assig- 
nee, from  thenceforth,  all  the  rent  that 
should  accrue  from  defendant ybr  the 
said  demiied  premiseSf  and  under  the 
said  demise  in  the  declaration  meff 
tioned,  in  default  of  which  legal  pro- 
ceedings would  be  adopted;  and 
that,  by  reason  thereof,  defendant 
became  liable  to  pay  the  rent  to  the 
assignee,  the  reversion  being  no  longer 
in  plaintiff;  and  his  right  to  the  rent 
being  determined.  On  special  de^ 
murrer,  it  was  objected  that  the  de- 
fence was  ill  pleadedi  the  assignee 
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not  being  entitled  to  the  rent,  as  un- 
der the  old  demise,  and  the  plea  not 
showing  any  new  tenancy  commenced 
between  the  defendant  and  the  as- 
signee. The  Court  gave  leave  to 
amend,  judgment  for  the  plaintiff  mn. 
Partington  v.  Woodcock^  6  AdoL  & 
E.  690. 

A  defendant,  who  is  under  terms 
to  plead  issuably,  cannot  plead  that 
the  plaintiff  has  been  discharged  un- 
der the  Insolvent  Debtors'  Act,  and 
that  the  cause  of  action  has  passed  to 
his  assignees.  Wettenhdl  v.  Graham^ 
6  Scott,  603. 

A  prisoner  in  custody  on  a  capias 
utlagatum,  for  non-payment  of  da- 
mages and  costs,  may  be  discharged 
under  the  Insolvent  Debtors'  Act,  7 
Geo.  4.  c.  57.,  without  previous  re- 
versal of  the  outlawry.  The  Queen 
V.  The  Comtttissioners  of  the  Insolvent 
Debtors'  Courts  m  the  matter  cf  Ham- 
Un,  d  Nev.  &  P.  543. 
-  The  assignment  of  an  insolvent 
debtor's  estate  and  effects  to  the  cre- 
ditors' assignee,  under  7  Geo.  4.  c. 
57.  8. 19.,  by  the  provisional  assignee, 
according  to  the  form  pointed  out  by 
section  11  for  the  assignment  by  the 
prisoner  to  the  provisional  assignee, 
is  valid.  Doe  d.  Broughton  v.  Story, 
3  Nev.  &  P.  106. 

The  1 1  Geo.  4.  &  1  WiU.  4.  c.  S8. 
s.  7.  recites,  that  doubts  had  existed 
as  to  the  validity  of  the  assignment 
from  the  provisional  assignee  to  the 
creditors'  assignee,  and  enacts,  that 
such  assignment,  if  made  in  obedience 
to  the  order  of  Court,  shall  be  deemed 


valid.  At  a  trial,  where  the  validity 
of  the  assignment  from  the  provi- 
sional assignee  was  a  question,  a 
copy  of  the  counterpart  of  the  as- 
signment from  the  provisional  as- 
signee, filed  of  record,  was  pro- 
duced, sealed  with  the  seal  of  the 
Insolvent  Debtors'  Court,  which  as- 
signment recited  that  it  was  made  by 
the  order  of  the  Court ;  and  two  or- 
ders of  tlie  Court  were  also  produced, 
removing  the  assignees,  to  whom  the 
provisional  assignee  had  assigned,  and 
appointing  others.  HeU  upon  this 
evidence,  per  Coleridge  J.,  that  there 
was  sufficient  evidence  to  assume  that 
the  provisional  assignee  had  made  the 
assignment,  in  obedience  to  the  order 
of  the  Court — sed  quare,  per  Lord 
Denman  C.  J.,  LUtledale  and  WUUamg 
Js.    Ibid. 

Under  the  Insolvent  Act,  1  Gea.  4* 
c.  119.  8.  14.  (unrepealed  as  to  as- 
signments made  in  pursuance  of  it) 
if  the  Commissioners,  on  the  death 
of  an  insolvent's  assignee,  do  not  ap- 
point another,  the  insolvent's  estate 
vests  in  the  executor  of  the  deceased 
assignee.  Abercrombie  v.  Hickman^ 
3  Nev.  &  P.  676. 

A  deed  of  assignment  by  an  insol- 
vent of  all  his  effects,  for  the  benefit 
of  his  creditors,  executed  during  his 
imprisonment,  without  consideration 
and  without  pressure  from  any  cre- 
ditor, is  voluntary,  and  void  under 
the  7  Geo,  4.  c.  57.  s.  32.  Binm  t« 
Towsey,  3  Nev.  &  P.  88. 

In  an  action  of  indebitatus  assump-* 
sit  in  100/.  for  goods  sold  and  deli* 
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vered,  the  defendant  pleaded  his  dis- 
charge from  the  cause  of  action  under 
the  Insolvent  Act;  to  which  the 
plaintiff  replied,  that  although  he^  the 
plaintiff,  was  named  and  inserted  by 
the  defendant  in  his  schedule,  yet  he 
had  not  any  notice  of  the  filing  of  the 
petition,  or  of  the  time  appointed  for 
the  hearing  upon  it.  Hcid,  on  de- 
murrer, that  the  replication  was  bad ; 
as  it  did  not  allege  that  the  plaintiff 
was  a  creditor  to  the  amount  of  5/., 
so  as  to  be  entitled  to  notice  under 
the  42d  section  of  the  7  Geo,  4.  c. 
67.  Troup  V.  Boffi,  3  Mees.  &  W. 
615. 

Dechirations  of  a  person  in  insol- 
vent circumstances,  to  show  that  he 
knew  of  his  insolvency,  are  admissible 
in  evidence,  to  prove  such  knowledge, 
provided  the  fact  of  his  insolvency 
be  proved  aliunde.  Thomas  v.  Connelly 
4  Mees.  &  W.  267. 

Sembkf  that  the  fact  of  the  insol- 
vency should  be  proved,  before  the 
declarations  are  offered  in  evidence. 
Ibid. 

Where  an  insolvent  debtor  was  dis- 
charged, except  as  to  two  of  the  cre- 
ditors named  in  his  schedule ;  but  it 
was  ordered,  that  as  to  those  two 
debts  he  should  not  be  discharged, 
until  he  had  been  in  custody  for  six- 
teen months ;  and  one  of  these  cre- 
ditors (who  had  not  previously  com- 
menced an  action  against  him)  imme- 
diately on  his  discharge  lodged  a  de- 
tainer against  him : — Held^  that  the 
case  was  within  the  15th  section  of 


the  Insolvent  Act,  7  Geo.  4.  c.  57., 
and  therefore  that  the  defendant  was 
not  supersedable,  on  the  ground  of  the 
plaintiffs  not  proceeding  to  declare 
within  two  terms.  Buzzard  v.  BouS' 
field,  4  Mees.  h  W.  368. 

Qtt^ie,  whether  the  plaintiff  was 
bound  to  proceed  further  in  the  ac- 
tion at  all.    Ibtd. 

A  bill  was  filed  by  an  insolvent 
debtor  against  A.  (who  was  in  pos- 
session of  an  estate  claimed  by  him) 
and  his  assignees,  alleging  that  *  the 
assignees  had  refused  to  sue  for  the 
estate,  hecauK  they  were  apprehenme 
of  incurring  personal  expemei;  but  that 
they  were  willing  to  concur  in  a  sale 
of  it  for  the  benefit  of  the  plaintiff 
and  his  creditors, — and  that,  if  the 
estate  were  sold,  the  proceeds  would 
be  sufficient  to  pay  the  creditors,  and 
to  leave  a  considerable  surplus;  and 
praying,  that  A.  might  be  declared  to 
be  a  trustee  of  the  estate  for  tlie 
plaintiff  and  his  creditors,  and  that  it 
might  be  sold  and  the  proceeds  paid 
to  the  assignees,  and  that  A.  might 
be  restrained  from  proceeding  with 
an  action  which  he  had  brought 
against  the  plaintiff.  A  demurrer  to 
the  bill  was  allowed.  Kaye  v.  Fos- 
brooke^  8  Sim.  28. 

Where  a  person  has  twice  taken 
the  benefit  of  the  Insolvent  Debtors' 
Act,  a  chose  m  action^  to  which  he 
became  entitled  between  his  first  and 
second  insolvencies,  passes  to  the  as- 
signees  under  the  second  insolvency. 
Curtis  V.  Sh^ld,  8  Sim.  176. 


754        Joint  Stock  Company.        INDEX.         Jtnni  Stock  Company. 


INTEREST. 
A  proof  was  rejected  by  a  Com- 
missioner,  and  a  sum  set  apart  and 
invested,  under  1  &  2  WUl.  4.  c.  5%» 
s.  dl.  On  appeal,  the  Court  allowed 
the  proof,  but  held  that  the  creditor 
was  not  entitled  to  the  interest  made 
by  the  investment.  Ex  parte  Jamicson^ 
re  MitcheUy  8  M.  &  S.  715 ;  S.C.  2 
Dea.  6. 

ISSUE. 

On  a  petition  by  the  bankrupt  to 
annul  the  fiat,  for  want  of  the  proper 
requisites, — where  the  affidavits  are 
diametrically  opposite  as  to  the  facts, 
the  Court  will  direct  either  a  vivd 
voce  examination,  or  an  issue,  which, 
if  taken  by  the  bankrupt,  will  be 
under  his  liability  to  the  costs.  Ex 
parte  Btinn,  3  Dea.  l!SO. 

JOINT  CREDITORS. 

{Proof  hf.) 

See  Proof  against  Joint  and 

Separate  Estates. 

JOINT  ESTATE. 

See  Proof — Partners. 

JOINT  STOCK  COMPANY. 

Where  a  bankrupt  pledges  shares 
in  a  company,  which  belonged  to  his 
wife  before  marriage,  notice  must  be 
given  to  the  company,  before  the  act 
of  bankruptcy  :  or  they  will  be  held 
to  be  in  the  reputed  ownership  of 
the  bankrupt.  Ex  parte  Spencer,  re 
MitckeU,  3  Mont.  &  A.  697  ;  S.  C. 
1  Dea.  468. 


Where  the  same  person  is  secre- 
tary to  two  insurance  companies, 
quctre,  whether  his  knowledge  of  a 
deposit  of  shares,  acquired  by  him 
as  secretary  to  one  of  the  companies, 
amounts  to  notice  to  the  other,  so  as 
to  prevent  the  operation  of  the  clause 
of  reputed  ownership.  Ex  parte 
Bigfiold,  re  Theobald,  S  Dea.  151. 

The  bankrupt  agreed  with  A.,  the 
managing  director  of  a  railway  com- 
pany, that  certain  shares  belonging 
to  the  bankrupt  should  be  a  security 
for  the  payment  of  a  bill  accepted  by 
A,,  for  the  accommodation  of  the 
bankrupt,  and  which  the  bankrupt 
discounted  with  B.^  with  whom  the 
certificates  of  the  shares  were  depo- 
sited; but  no  formal  notice  to  the 
company  was  given  of  the  transac- 
tion, until  four  days  before  the  fiat 
issued ;  nor  was  any  transfer  made  of 
the  shares  in  the  books  of  the  com- 
pany, which  were  still  standing  in 
the  bankrupt's  name  at  the  time  of 
his  bankruptcy.  By  the  rules  of  the 
company^  no  shares  could  be  trans- 
ferred, without  the  consent  of  the 
director ;  and  ^.,  as  managing  direc- 
tor, received  all  applications  for  the 
transfer  of  shares. — HeU  that  the 
shares  were  not  in  the  order  and  dis- 
position, or  reputed  ownership,  of 
the  bankrupt.  Ex  parte  Harriun, 
re  Medley,  S  Dea.  185. 

A  Joint  Stock  Banking  Company 
made  advances  to  a  bankrupt's  firm, 
on  the  security  of  shares  in  the  bank, 
which  stood  in  the  separate  names  of 
the  two  partners,  in  compliance  with 
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the  rule  of  the  company,  that  no 
shares  should  be  held  jointly, — ^but 
which  the  partners^  nevertheless, 
agreed  should  be  considered  partner- 
ship property. — HeU  that  the  com- 
pany could  not  prove  the  amount  of 
their  debt,  without  deducting  the  value 
of  the  shares ;  dissentiente  Sir  /.  Cross. 
Ex  parte  ConneU^  re  Clarke,  3  Dea.  201, 

To  assumpsit  by  the  assignees  of 
a  bankrupt,  J,,  for  the  non-accept- 
ance of  shares  in  the  Great  Western 
Railway*  which  the  bankrupt,  before 
his  bankruptcy,  had  contracted  to 
sell  to  the  defendant,  and  to  convey 
to  him  on  a  day  subsequent  to  the 
bankruptcy,— -the  declaration  aver- 
ring that  the  plaintiffs  were  the  pro- 
prietors of  the  shares,  and  that  they 
tendered  certificates  of  them  to  the 
defendant;  the  defendant  (among 
other  pleas)  pleaded  that  the  plain- 
tiffs were  not  proprietors  of  the 
shares,  and  that  they  did  not  tender 
certificates  of  them  to  the  defendant. 
In  order  to  prove  their  proprietor* 
ship  of  the  shares,  the  plaintiffs  put 
in  the  transfer  book  kept  by  the 
company,  under  the  Railway  Act,  6 
&  7  WUL  4.  c.  107.  s.  158.,  in  which 
the  plaintiffs  were  entered  as  trans- 
ferees.— Heldf  that  this  was  not  suf- 
ficient evidence  of  their  title.  Hare 
V.  Waring,  3  Mees.  &  W.  362. 

The  certificates,  tendered  by  the 
plaintiffs  to  the  defendant,  did  not 
contain  the  names  of  the  plaintiffs, 
as  original  proprietors,  nor  had  diey 
any  indorsement  of  transfer  to  them. 
Heldf  that  such  certificates  were  in- 


sufficient, inasmuch  as  they  did  not 
show  a  title  in  the  plaintiffs  to  con- 
vey the  shares  under  the  act ;  (sec- 
tions 147,  158).     Ibid. 

The  7  Geo.  4.  c.  46.,  which  autho- 
rizes the  establishment  of  joint  stock 
banking  companies^  by  sect.  9,  ena- 
bles one  of  the  public  officers  of  any 
such  company,  nominated  pursuant 
to  the  provisions  of  the  act,  to  sue 
and  be  sued,  and  to  prosecute  com- 
missions of  bankruptcy  on  behalf  of 
the  company,  against  any  persons, 
whether  members  of  the  copartner- 
ship or  otherwise.  The  1  8c  2  Vict, 
c.  96.,  which  professes  to  amend  this 
enactment,  declares,  that  any  such 
public  officer  may  in  his  own  name 
''commence  and  prosecute  any  ac- 
tion, suit,  or  other  proceeding  at  law, 
or  in  equity"  against  any  member 
of  the  copartnership,  and  that  such 
member  shall  be  liable  to  be  pro- 
ceeded against  by  such  public  officer 
"  by  such  proceedings,  and  with  the 
same  legal  consequences,  as  if  such 
person  had  not  been  a  member  of 
the  said  copartnership ; "  but  the  last 
section  omits  to  specify  commissions 
or  fiats  of  bankruptcy,  eo  nomine. 
Held,  that  the  two  acts  were  to  be 
taken  together,  and  that  the  public 
officer  was  authorized  to  sue  out  a 
fiat  in  bankruptcy  against  one  of  the 
members  of  the  company.  Ex  parte 
Hall,  re  Hall,  3  Dea.  405. 

The  affidavit  of  the  public  officer 
stated,  ''that  he  was  a  registered 
officer,  duly  authorized  to  sue  on  be- 
half of  the  company,  united  for  the 
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purpose  of  carrying  on  busineu,  pur- 
suant to  the  act  of  parliamenti"  with- 
out stating  that  he  was  duly  nomi- 
nated, or  that  the  company  were  then 
actually  carrying  on  business.  Heldf 
that  this  was  a  sufficient  allegation 
in  the  affidavit  of  the  officer's  autho- 
rity, and  that  the  company  were  then 
in  fact  carrying  on  business.  Dti- 
sent.  Sir  /.  Crois.    Ibid. 

The  bankrupt,  on  the  Ist  of  March, 
deposited  with  the  petitioner  certifi- 
cates of  shares  in  a  German  mining 
company,  for  securing  a  loan  of 
money,  with  an  agreement  accompa- 
nying the  deposit,  by  which  he  en- 
gaged to  complete  the  transfer  of  the 
shares,  when  required.  The  peti- 
tioner sealed  up  these  documents  in 
a  packet,  which  she  entrusted  to  the 
bankrupt  to  keep  in  his  iron  safe, 
for  better  security ;  where  the  same 
remained  until  three  weeks  before 
the  bankruptcy,  when  it  was  re- 
claimed by  the  petitioner.  The  bank- 
rupt, long  before  his  bankruptcy, 
told  one  of  the  directors  of  the  com- 
pany, that  he  had  deposited  the  cer- 
tificates with  the  petitioner ;  and  this 
director,  on  the  morning  of  the  7  th 
December,  communicated  that  fiict 
to  the  board  of  directors  ;  and  in  the 
evening  of  that  day  the  act  of  bank- 
ruptcy was  committed. — Heidf  that 
the  shares  were  not  in  the  reputed 
ownership,  or  in  the  order  and  dis- 
position of  the  bankrupt,  at  the  time 
of  his  bankruptcy.  Ex  parte  Ann 
Richardson,  re  Christopher  Richard- 
son, 3  Dea.  496. 


Semhle,  that  the  shares  in  a  com- 
mercial company,  possessing  lands  in 
a  foreign  country,  for  the  purposes 
of  trade,  are  not  to  be  considered 
as  real  property.    Ibid. 

JUDGMENT. 

Semble,  that  Commissioners  may 
inquire  into  the  consideration  for  a 
judgment  debt;  dissentiente.  Sir  J^. 
Cross,  unless  on  the  ground  of  fraud. 
Ex  parte  Marson,  re  Ridsdale,  3 
Dea.  79. 

JURISDICTION. 
Sembie,  the  Lord  Chancellor  has 
jurisdiction  to  sanction  an  arrange- 
ment made  by  a  bankrupt  with  his 
assignees,  to  submit  to  the  commis- 
sion, on  payment  to  him  of  a  certain 
sum  out  of  his  estate,  and  to  order 
his  assignees  to  pay  to  him  a  portion 
of  tliat  sum,  in  pursuance  of  such 
arrangement,  the  major  part  of  the 
bankrupt's  creditors,  both  in  number 
and  value,  having  agreed  to  the  ar- 
rangement at  a  meeting  duly  con- 
vened for  that  purpose.  Ex  parte 
Jarrard,  re  Chambers,  S  Dea.  1. 
Where  the  common  order  is  made  for 
the  sale  of  the  bankrupt's  estate,  on 
the  petition  of  an  equitable  mortga- 
gee, the  Court  of  Review  has  joria- 
diction  to  compel  the  purchaser  spe- 
cifically to  perform  his  contract,  and 
for  that  purpose  to  refer  it  to  the 
Registrar  of  the  Court,  to  inquire 
whether  the  vendors  can  make  a 
good  title  to  the  property.    Ex  parte 
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BretteU,  re  Goren,  3  Dea.  111.     But 
see  Ex  parte  CutU,  2  Dea.  242, 

The  Court  of  Review  has  not  ju- 
risdiction to  order  the  special  per- 
formance of  a  contract  against  a  pur- 
chaser at  a  sale,  which  took  place 
under  the  common  order  made  by 
that  Court,  on  the  petition  of  an 
equitable  mortgagee.  Ex  parte  Cutts, 
re  Goren,  S  Dea.  242. 

The  Court  of  Review  has  no  juris- 
diction to  order  a  fund  in  Court  to 
be  distributed  amongst  the  creditors 
of  a  testator,  to  whose  estate  the 
fund  belonged ;  the  proper  proceed- 
ing being  by  bill  in  equity  for  the 
distribution  of  assets ;  but  the  Court 
made  a  special  order  for  the  transfer 
of  the  fund  to  the  Accountant-Gene- 
ral  of  the  Court  of  Chancery,  as 
soon  as  a  bill  should  be  filed  by  the 
creditors.  Ex  parte  WUliama,  re 
Knight,  3  Dea.  378. 

If  a  mortgagee  presents  a  petition, 
claiming  priority  over  several  mort- 
gagees, over  whom  the  Court  has  no 
jurisdiction,  it  will  be  dismissed.  Ex 
parte  Bignold,  re  Francis,  3  Mont.  & 
A.  706  ;  S.C.I  Dea.  515. 

But  it  seems,  that  the  Court  will 
determine  the  question  of  priority 
between  any  two  claimants,  who  sub- 
mit the  question  to  the  Court.     Ibid, 

After  a  petition  for  annulling  the 
fiat  has  been  heard  and  disposed  of 
by  the  Court  of  Review,  the  Lord 
Chancellor  can  only  interfere  in  his 
appellate,  and  not  in  his  original,  ju- 
risdiction in  bankruptcy  ;  and  an 
appeal  to  remove  the  order  on  such 


a  petition  must  be  brought  before 
him  by  way  of  special  case,  unless 
he  shall  otherwise  direct ;  which  di^ 
rection  will  only  be  given  under  very 
special  circumstances.  Ex  parte 
Stttbbs,  re  Hall,  3  Dea.  549. 

Lord  Btvughams  observations  in 
Ex  parte  KeySj  1  Mont.  &  A.  242 ; 
3  Dea.  &  C.  275  ;  as  to  the  Lord 
Chancellor's  jurisdiction  in  all  mat- 
ters relating  to  the  fiat  being  wholly 
untouched  by  the  provisions  of  the 
1  &  2  Will.  4.  c.  5^.,  corrected. 
Ibid. 

LANDLORD  AND  TENANT. 
See  Lease. 

LEASE. 

A  forfeiture  of  a  lease,  accruing  on 
the  lessee's  insolvency,  is  waived  by 
acceptance  of  rent  from  him  af^er  his 
discharge  under  the  Insolvent  Debt- 
ors* Act ;  and  the  non-payment  of  a 
debt,  specified  in  his  schedule  to  be 
due  to  the  lessor,  is  not  a  continuing 
insolvency,  so  as  to  constitute  a  new 
forfeiture  after  such  acceptance  of  rent 
Boe  dem.  Gatehouse  v.  Rees,  4  Bing. 
N.  C.  884. 

Where  a  tenant,  at  a  rent  payable 
half-yearly,  against  whom  a  fiat  of 
bankruptcy  issues  during  a  current 
half  year,  delivers  up  possession  of 
the  premises  to  his  landlord,  accord- 
ing to  6  Geo.  4.  c.  16.  s.  75,,  he  is 
not  liable  in  assumpsit  for  his  use  and 
occupation,  for  the  portion  of  the  half 
year  prior  to  the  fiat.  Slack  v.  Sharp, 
3  Nev.  &  P.  390, 
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A  tenant  under  a  parol  agreement, 
is  witbin  the  protection  of  that  sec- 
tion. Slack  y.  Sharp^  S  Nev.  &  P.  390. 

LIEN. 

The  petitioner  struck  a  docket 
against  the  bankrupt,  which  he  after- 
wards abandoned,  and  entered  into 
an  arrangement,  by  which  the  bank- 
rupt assigned  all  his  property  to  the 
petitioner,  in  trust  for  himself  and 
the  other  creditors.  After  the  peti- 
tioner had  taken  possession  of  the 
bankrupt's  property,  and  incurred 
some  expense  in  the  execution  of  the 
trusts,  another  creditor  sued  out  a 
fiat  against  the  bankrupt,  under  which 
the  assignees  seized  the  bankrupt's 
property  in  the  hands  of  the  peti- 
tioner.— Held,  that  the  petitioner  had 
no  lien  on  the  property,  as  against  the 
assignees ;  the  docket  struck  by  him 
being  primd  facie  evidence  of  his  hav- 
ing notice  of  an  act  of  bankruptcy, 
prior  to  the  trust  assignment,  and  the 
assignment  itself  amounting  to  an  act 
of  bankruptcy.  Ex  parte  Swinburne, 
re  Field,  3  Dea.  396. 

LORD  CHANCELLOR. 

jind  see  Jurisdiction. 
Semble,  that  the  Lord  Chancellor 
has  jurisdiction  to  sanction  an  ar- 
rangement made  by  a  bankrupt  with 
his  assignees, — to  submit  to  the  com- 
mission, on  payment  to  him  of  a  cer- 
tain sum  out  of  his  estate, — and  to 
order  his  assignees  to  pay  to  him  a 
portion  of  that  sum,  in  pursuance  of 
such  arrangement;    the  major  part 
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of  the  bankrupt's  creditors,  both  in 
number  and  value,  having  agreed  to 
the  arrangement  at  a  meeting  duly 
convened  for  that  purpose.  Ex  parte 
Jerrard,  re  Chartdten,  S  Dea.  1. 

MARRIAGE  SETTLEMENT. 

A  marriage  settlement  having  been 
lost,  which  declared  the  trusts  of  a 
fund  belonging  to  the  wife ;  and  there 
being  every  probability  that  the  peti- 
tioners were  entitled  to  it,  under  the 
provisions  of  tlie  settlement ;  they 
were,  after  being  admitted  to  prove 
for  the  amount,  allowed  to  receive 
the  dividends,  without  a  reference,  as 
the  fund  was  too  small  to  bear  that 
expense.  Ex  parte  Harrison,  re  Doru' 
ford,  3  Dea.  25. 

MERGER. 

The  bankrupts  gave  a  joint  and  se- 
veral promissory  note  for  2000/.,  to 
secure  advances  made  to  them  by  their 
bankers ;  and  when  they  were  indebted 
to  the  bankers  in  1957/.,  one  of  the 
bankrupts  mortgaged  certain  property 
to  them,  to  secure  that  sum,  and  all 
such  further  sums  as  might  be  ad- 
vanced, to  the  extent  of  3000/.,  in- 
cluding the  said  sum  of  1957/.  At 
the  time  of  the  bankruptcy,  the 
amount  of  the  debt  due  to  the  bankers 
was  4365/.^  of  which  sum  they  real- 
ized the  3000/.  under  the  mortgage. — 
Held,  {Erskine,  C.  J.,  dissent,)  that 
the  mortgage  deed  did  not  operate  as 
a  merger  of  the  promissory  note^  and 
that  the  bankers  could  prove  on  the 
note  for  the  balance  of  their  debt. 
Ex  parte  Bate,  re  Bishton^  3  Dea.  358. 
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Where  a  legal  mortgage  was  exe- 
cuted by  the  bankrupt,  in  pursuance 
of  a  previous  equitable  mortgage^ 
but  not  till  after  the  mortgagee  had 
notice  of  the  act  of  bankruptcy,  which 
rendered  it  an  unavailable  security ; 
it  was  held,  that  it  did  not  operate  as 
a  merger  of  the  equitable  mortgage, 
and  that  the  party  was  entitled  to 
the  usual  order,  as  equitable  mort- 
gagee. Ex  parte  Harvey^  re  Emery^ 
S  Dea.  547. 

MESSENGER. 
It  is  not  multifarious  to  pray  for 
the  taxation  both  of  the  solicitor's 
and  messenger's  bill;  but  the  peti- 
tioner should  not  pray  costs  against 
the  messenger.  Ex  parte  Fringe  re 
Dams,  8  Dea.  822. 

MINUTES. 
Where  there  is  no  variation  between 
the  minutes  and  the  Order,  as  pro- 
nounced by  the  Courts  the  Court  will 
not  entertain  an  application  to  vary 
the  minutes ;  the  proper  course  for 
any  party  dissatisfied  with  the  Or- 
der being,  to  apply  for  a  re-hearing. 
Ex  parte  DoUy,  re  Bowerman,  8  Dea. 
51. 

MORTGAGE. 

And  see  Equitable  Mortoaoe. 

The  Stat.  6  Geo.  4.  c.  16.  s.  70. 
does  not  enable  the  assignees  of  a 
bankrupt  mortgagor  to  revest  the 
legal  estate  in  themselves,  by  tender 
or  payment  to  the  mortgagee,  after 
the  day,  on  which  by  the  deed  the 


mortgage  becomes  absolute,  in  default 
of  payment ;  though  a  tender  or  pay- 
ment before  the  day  will,  under  that 
section,  vest  the  legal  estate  in  them. 
Durm  V.  Massey,  6  Adol.  &  E.  479. 

If  a  mortgagee  presents  a  petition, 
claiming  priority  over  several  raort- 
gageesi  over  whom  the  Court  has  no 
jurisdiction,  it  will  be  dismissed.  Ex 
parte  Bignoldj  re  Francis,  8  Mont.  & 
A.  706 ;  S.Cl  Dea.  515. 

The  interest  of  the  mortgagee  who 
petitions,  where  there  are  other  mort- 
gages on  the  property,  cannot  alone 
be  sold  ;  as  the  conflicting  claims 
would  render  it  of  no  value.    Ibid* 

It  seems  the  Court  will  determine 
the  question  of  priority  between  any 
two  claimants,  who  submit  the  ques- 
tion to  the  Court.     Ibid* 

A  mortgagee  may,  in  a  compli- 
cated case,  enter  a  claim  for  his  debt, 
till  the  question  of  right  is  determined. 
Ibid, 

The  bankrupt  executed  a  mort- 
gage, with  a  power  of  sale,  subject  to 
a  proviso  that  the  power  was  not  to 
be  exercised  for  five  years,  if  the  in- 
terest was  regularly  paid: — Held, 
that  the  mortgagee  might  have  the 
Common  order  for  sale,  with  liberty 
to  prove  for  the  residue.  Ex  parte 
Bignold,  re  Theobald,  8  Dea.  151. 

A  legal  mortgagee  obtained  the 
usual  order  for  sale  of  the  property ; 
previous  to  which  it  was  arranged 
between  himself  and  the  assignees, 
that  he  should  be  placed  in  the  same 
situation,  as  if  he  had  given  notice  to 
the  tenants. — Held,  that  the  mort- 
3  d2 
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gagee  was,  under  these  circumstances, 
entitled  to  the  crops  growing  on  the 
estate,  at  the  time  of  the  order  of  sale. 
Ex  parte  Barnes,  re  Medley,  8  Dea. 
223. 

Quare,  whether,  in  the  absence  of 
any  such  arrangement,  the  mortgagee 
is  not  entitled  to  have  the  estate  sold, 
in  the  same  condition  as  it  stands  at 
the  date  of  the  order  for  sale,     llnd. 

The  solicitor  to  the  fiat,  who  was 
a  mortgagee  of  the  bankrupt's  estate, 
obtained  leave  to  bid  at  the  sale.  But 
qucere,  whether  he  can  have  leave  to 
purchase.  Ex  parte  Briggs,  re  Win^^ 
Chester,  3  Dea.  238. 

The  bankrupts  gave  a  joint  and 
several  promissory  note  for  2000/., 
to  secure  advances  made  by  their 
bankers;  and  when  they  were  in- 
debted to  the  bankers  in  1957/.,  one 
of  the  bankrupts  mortgaged  certain 
property  to  them,  to  secure  that  sum 
and  all  such  further  sums  as  might 
be  advanced,  to  the  extent  of  3000/.^ 
including  the  said  sum  of  1 957/.  At 
the  time  of  the  bankruptcy,  the 
amount  of  the  debt  due  to  the  bankers 
was  4365/.,  of  which  sum  they  real- 
ized the  3000/.  under  the  mortgage. 
— Held,  {Ershine,  C.  J.  dissent.)  that 
the  mortgage  deed  did  not  operate 
as  a  merger  of  the  promissory  note, 
and  that  the  bankers  could  prove  on 
the  note  for  the  balance  of  their  debt. 
Ex  parte  Bate,  re  Bishton,  3  Dea.  358. 
Where  a  mortgagee  of  certain  lands, 
which  were  held  under  leases  for 
lives  renewable  for  ever,  had  become 
bankrupt;  and,  an  ejectment  for  non- 


payment of  rent  had  been  brought 
by  the  head  landlord,  and  the  pre- 
mises redeemed  by  the  assignees 
within  the  time  allowed  by  the  statute 
to  mortgagees,  who  subsequently  en- 
tered into  possession  by  their  agent: 
— Held,  on  a  bill  filed  by  an  annui- 
tant, claiming  under  a  deed  of  settle- 
ment prior  to  the  date  of  the  mort- 
gage, that  the  assignees  were  charge- 
able as  mortgagees  in  possession^ 
and  were  bound  to  appropriate  the 
rents  and  profits  of  the  lands  which 
they  had  received,  or  without  wilful 
default  might  have  received,  in  dis- 
charge of  the  redemption  money,  in 
priority  to  that  of  their  own  mort- 
gage. Shane  v.  Mahon,  1  Drury  & 
Walsh,  189. 

A,,  B,,  and  C.  carrying  on  business 
in  partnership  in  premises  belonging 
to  A,,  A.  executes  a  mortgage  of  the 
property  to  a  banking  company,  with 
a  power  of  sale,  for  securing  6000/., 
the  amount  of  advances  to  the  part- 
nership by  the  bank.  A,  afterwards 
dies,  having  devised  the  property  to 
B.  and  C,  who,  becoming  insolvent, 
make  an  assignment  of  all  their  estate 
and  effects  in  trust  for  their  creditors ; 
and  the  trustees,  with  the  sanction  of 
the  bank,  enter  into  a  contract  with  a 
purchaser  for  the  sale  to  him  of  the 
mortgaged  property,  the  purchaser 
agreeing  to  pay  to  the  banking  com- 
pany the  6000/.  by  yearly  instal- 
ments. A  fiat  afterwards  issues 
against  fi.  and  C,  under  which  the 
bank  proves  for  the  whole  amount  of 
their  debt,  iucluding  the  6000/.     Oa 


Notice  of  Act  of  Bankruptcy.      INDEX. 


Official  Assignee.  76 1 


a  petition  by  the  assignees  to  expunge 
the  proof  for  that  sum,  the  Court 
allowed  the  proof  to  stand,  but  di- 
rected the  dividends  to  be  payed  into 
Court,  subject  to  further  order.  Ex 
parte  Smyth^  re  Steely  3  Dea.  597. 

MULTIFARIOUSNESS. 
It  is  not  multifarious  to  pray  for 
the  taxation  both  of  the  solicitor's 
and  messenger's  bills ;  but  the  peti- 
tioner should  not  pray  costs  against 
the  messenger.  Ex  parte  Pring,  te 
Doris,  S  Dea.  3^2. 

MUTUAL  CREDIT. 

See  Set-opf. 

NOTICE  OF  ACT  OF  BANK- 
RUPTCY. 
And  see  Sheriff. 
{Evidence  of.) 
The  defendant,  being  in  the  em- 
ployment of  J.  in  his  trade,  sold,  bond 
Jidey  some  goods  belonging  to  J.,  after 
«/.  had  committed  an  act  of  bank- 
ruptcy,  of  which  the  defendant  was 
Ignorant.    The  sale  was  more  than 
two  months  before  the  fiat  issued. 
The  defendant  acted  under  a  general 
authority.      The  assignee    brought 
trover.     Held,  on  an  issue  joined  on 
a  traverse  of  the  assignee's  posses- 
sion, that  the  plaintiff  must  recover, 
no  evidence  having  been  given  that 
the  purchaser  was  ignorant  of  the 
bankruptcy ;  sections  81  and  82  of 
the  6  Geo,  4.  c.  16.  protecting  the 
transfer^  only,  where  the  party  deal- 
ing with  the  bankrupt  va  without  no- 


tice ;  and  the  burthen  of  proof  being 
here  on  the  defendant,  who  affirmed 
the  sale.  Pearson  v.  Graham,  1 
Adol.  &  E.  899. 

OFFICIAL  ASSIGNEE. 

An  official  assignee  may  file  a  bill 
against  the  personal  representatives 
of  a  deceased  assignee,  for  an  account 
dec.  of  unclaimed  dividends  possessed 
by  the  deceased  assignee ;  and  the 
non-claiming  creditors  need  not  be 
parties  to  the  suit.  Green  v.  Weston, 
3  Mont.  &  A.  414. 

A  special  order  made,  on  the  resig- 
nation of  an  official  assignee.  Ex 
parte  Goldsmid,  3  Dea.  309. 

The  official  assignee  of  a  bankrupt's 
estate  filed  a  bill  against  the  respec« 
tive  personal  representatives  of  two 
successive  assignees,  for  an  account 
and  payment  of  monies,  which,  hav- 
ing formed  part  of  the  bankrupt's  as- 
sets, were  lying  in  the  hands  of  the 
assignees  at  the  time  of  their  respec- 
tive deaths,  and  were  never  after- 
wards accounted  for.  The  monies 
consisted,  partly  of  unclaimed  divi- 
dends, partly  of  sums  set  apart  to 
answer  unsubstantiated  claims,  and 
partly  of  undivided  surplus.  Both 
the  assignees  died  before  the  passing 
of  the  6  Geo.  4.  c.  1 6.  The  bill  was 
filed  in  1834;  and  in  the  following 
year  the  5  &  6  JFiU.  4.  c.  29.  was 
passed,  by  which  the  llOih  section 
of  the  former  act  was  repealed,  and 
the  unclaimed  dividends  of  a  bank- 
rupt's estate  were  devoted  to  certain 
public  purposes  therein  specified, -— 


762 


Order. 


INDEX. 


Outlawry, 


Held^  that  the  official  assignee  was 
competent  to  maintain  such  a  suit, 
and  that  the  particular  creditors,  to 
whom  the  unclaimed  dividends  had 
been  allotted,  and  the  attorney-gene* 
ral,  were  not  necessary  parties  to  it. 
Green  ▼.  PTeiton,  3  Mylne  &  C.  385. 
An  official  assignee  is  not  entitled 
to  any  commission  on  the  amount  of 
the  proceeds  of  the  sale  of  the  bank- 
rupt's mortgaged  property,  which 
were  paid  over  by  the  purchaser  to 
the  mortgagee,  and  which  were  not 
sufficient  to  satisfy  the  debt  due  on 
the  mortgage;  the  official  assignee 
having  rendered  no  service  in  effect- 
ing the  sale.  He  is  only  entitled  to 
such  an  allowance  out  of  the  bank- 
rupt's estate,  to  remunerate  his  ser- 
vices, as  shall  appear  to  the  Commis- 
sioner, upon  consideration  of  the 
bankrupt's  property,  and  the  nature 
of  the  duties  of  the  official  assignee, 
to  be  just  and  reasonable.  Ex  parte 
Whusan^  re  Carter,  3  Dea.  C46. 

ONUS  PROBANDI. 

See  Notice. 

ORDER* 

And  see  General  Order* 

Where  there  is  no  variation  between 
the  minutes  and  the  order  as  pro- 
nounced by  the  Court,  the  Court  will 
not  entertain  an  application  to  vary 
the  minutes ;  the  proper  course  for 
any  party  dissatisfied  with  the  order 
being,  to  apply  for  a  re-hearing.  Ex 
parte  Dolly ,  re  Bawermany  3  Dea.  51. 
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A  petition  is  necessary  to  set  aside 
an  order.  It  cannot  be  done  on  mo- 
tion.   Ex  parte  Howard,  3  Dea.  324. 

A  petition  to  revive  a  former  or- 
der is  of  course,  unless  some  hard- 
ship can  be  shown  from  such  revivor* 
Ex  parte  Evans,  and  Ex  parte  EUiSf 
re  Evans,  3  Dea.  381. 

ORDER  AND  DISPOSITION. 

And  see  Reputed  Ownership. 

A,,  a  broker,  on  the  behalf  of  the 
owner  of  a  ship,  entered  into  a  char« 
ter-party  with  B.,  by  which  B.  agreed 
to  pay  to  A,,  on  behalf  of  the  owner, 
a  certain  sum  for  the  freight  of  the 
ship.  The  owner  assigned  the  freight 
and  earnings  that  might  become  due 
under  the  charter-party  to  C,  as  a 
security  for  a  debt ;  and  C.  gave  no- 
tice of  the  assignment  to  A,,  but  not 
to  B,  The  vessel  completed  her 
voyage,  and  afterwards  the  owner 
became  bankrupt*-— ffeU,  that  the 
money  due  on  the  charter-party  was 
not  in  his  order  and  disposition  at  his 
bankruptcy*  Gardner  v*  Lacklan,  8 
Sim.  123* 

OUTLAWRY. 

A  prisoner  in  custody  on  a  capias 
utlagatum,  for  non-payment  of  da- 
mages and  costs,  may  be  discharged 
under  the  Insolvent  Debtors*  Act,  7 
Geo.  4.  c.  57.,  without  previous  re- 
versal of  the  outlawry*  The  Queen 
V.  The  Commissioners  of  the  Insolvent 
Debtors*  Court,  In  the  matter  of  Ham" 
lift,  3  Nev.  &  ?•  543. 
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PARTNERS. 

(Where  Proof  dUmed  against  the  sepa- 
rate Estate  of  one  cf  several  Partners.) 
H.  deposits  with  W,,  his  agent, 
Virginia  bonds  for   50^000  dollars, 
which  W,y  in  July  18d6,  pledges  with 
a  third  person  as  a  security  for  his 
own  debt.     In  September  1 836  H. 
applies  to  W,  to  grant  him  a  credit 
for  10^000/.,  on  the  security  of  the 
Virginia  bonds ;  which  W,  agrees  to 
do,  but  says  nothing  about  having 
previously  pledged  them  for  his  own 
purpose.     On  the  Ist  October  1836, 
H,  draws  bills  on  W,  to  the  amount 
of  10,000/.,  which  are  accepted  by 
W,  &  C,  {W,  having  taken  C,  into 
partnership  on  the  very  day  the  bills 
were  drawn)  and  the  bills  are  duly 
paid  by  IV.  &  C.  at  maturity;  H.,  at 
the  request  of  W.  &  C,  remitting 
7000/.  towards  the  payment  of  them. 
Subsequent  dealings  take  place  be- 
tween H,  and  W,  8c  C,  until  the  lat- 
ter stop  payment;  when  they  make  a 
balance  to  be  due  to  them  from  IT.,  but 
take  no  notice  of  the  Virginia  bonds, 
the  chief  part  of  which  had  been  already 
redeemed  by  JV.  &  C,  and  pledged 
again  with  another  person  for  a  part- 
nership debt  from  W,  8c  C, — Held, 
that  the  subsequent  dealings  of  H, 
with  the  partnership  of  }V,  8c  C,  did 
not  deprive  him  of  his  right  to  prove 
the  amount  of  the  bonds  against  the 
separate   estate  of  fT,      Ex  parte 
Meinertzhdgen,  re  Warakk  and  Cla- 
getty  3  Dea.  101. 

One  of  two  partners  deposits  the 
deeds  of  his  own  estate,  by  way  of 
equitable  mortgage^  to  secure  a  part- 


nership debt,  and  afterwards  becomes 
bankrupt,  the  other  partner  being 
solvent : — Held,  that  an  order  may  be 
made  for  the  sale  of  the  equitable 
mortgage,  but  no  proof  allowed 
against  the  bankrupt  partner,  for  the 
purpose  of  receiving  dividends.  Ex 
parte  Llcydj  re  Ireland  and  Harrison, 
3  Dea.  305. 

A  joint  creditor  can  prove  against 
the  separate  estate,  where  there  is  no 
joint  estate,  and  no  solvent  partner ; 
notwithstanding  the  estate  of  a  de- 
ceased partner  may  be  solvent.  Ex 
parte  Bauermanj  re  Lomax,  3  Dea.  476. 

It  is  not  a  sufficient  reason  for  ex- 
punging such  proof,  that  there  was  a 
partner  actually  solvent  at  the  time  it 
was  made,  if  he  became  insolvent 
shortly  afterwards.     Ibid, 

Quare,  Whether  the  rule  on  this 
subject,  as  applicable  to  partners,  ap- 
plies to  persons  who  are  not  partners, 
but  merely  joint  contractors.    Ibid, 

{fVhen  Proof  not  dttawed  against  the 
separate  Estate,) 
Upon  the  formation  of  a  partner- 
ship between  W,  and  C,  W,  pro- 
poses to  /.  &c  Co.,  to  whom  he  was 
indebted  for  previous  advances,  to 
<*  consider  all  credits,  advices,  and 
instructions  then  in  force  from  him, 
as  extending  to  the  new  firm,  and  to 
transfer  any  balances,  that  may  be 
either  due  to  or  from  him  to  the  new 
firm."  To  this  proposal  /.  &  Co.  ac- 
cede, and  accordingly  draw  biUs  on  W, 
&  C.  on  account  of  former  dealings 
with  JV,  The  bills  are  not  paid  when 
due,  and  W,  8c  C,  become  bankrupt; 
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Held,  that  /.  &  Co.,  after  this  adop- 
tion of  IF,  &  C.  as  their  joint  debtors, 
could  not  prove  against  the  separate 
estate  of  JV,,  but  only  against  the 
joint  estate  of  IV,  &  C.  Ex  parte 
Whitmore^  re  Warwick^  ^  Dea.  36.5. 

{Where  a  separate  Debt  not  converted 
into  a  Joint  Debt,) 
A,  being  indebted  to  C.  on  three 
bills  of  exchange,  B.  guarantees  the 
payment  of  them,  and  afterwards  A. 
and  B.  enter  into  partnership.  When 
the  first  bill  falls  due.  A,  and  B,  re- 
mit to  C.  a  portion  of  the  amount, 
and  solicit  his  indulgence  for  the  re- 
mainder ;  and  on  a  subsequent  occa- 
sion, when  another  bill  fell  due,  A, 
and  B,  wrote  again  to  C.  for  indul- 
gence, saying  that  they  were  arrang- 
ing means  to  pay  in  full  all  liabilities 
resting. on  the  business,  and  C.  as 
well  as  others.  C.  returned  no  an- 
swer to  these  letters,  but  forbore  to 
take  hostile  proceedings  either  against 
A,  or  B.,  who  afterwards  became 
bankrupts. — Held^  that,  in  the  ab- 
sence of  all  direct  evidence  of  the  as- 
sent of  C.,  the  separate  debt  was  not 
converted  into  a  joint  debt,  and  could 
not  be  proved  by  C.  against  the  joint 
estate.  Exparte  Hitchcock,  re  Worth, 
3  Dea.  507. 

{Where  Bill  given  by  one  Partner  for 
his  separate  Debt.) 
If  a  creditor  draw  a  bill  upon  a 
firm,  for  his  separate  debt  due  from 
one  partner,  which  is  accepted  by 
that  partner  in  the  name  of  the  firm. 


the  creditor  cannot  prove  against  the 
joint  estate,  without  showing  the  as- 
sent of  the  other  partner  to  the  firm 
being  liable.  Ex  parte  Thorpe,  re 
Wardley,  3  Mont.  &  A.  716  ;  5.  C.  2 
Dea.  16. 

{Election  of  Proof  against.) 
Where  A.  and  B.  carried  on  a 
partnership  trade  under  their  separate 
names,  one  residing  at  Manchester, 
and  the  other  at  London;  it  was 
held,  that  the  holder  of  bills  drawn 
by  one  partner  upon  the  other,  must 
elect,  whether  he  would  prove  against 
the  joint  or  separate  estates ;  and 
that  he  was  not  concluded  by  a  proof 
already  made,  and  the  receipt  of  a 
dividend  under  the  separate  estate  ; 
but,  on  refunding  the  dividend,  might 
retire  his  proof  from  the  separate 
estate,  and  prove  against  the  joint. 
Ex  parte  Lam,  re  Baylcy,  3  Dea.  541. 

(  Where  Proof  aUowed  by  one  Partner 
against  the  Estate  of  another.) 
Upon  the  death  of  one  of  three 
partners,  his  executors  carry  on  the 
business  with  the  two  surviving  ones 
for  a  twelvemonth  longer,  and  then 
dissolve  the  partnership  ;  upon  which 
occasion  tl|e  two  continuing  partners 
give  the  executors  a  bond  to  secure 
the  balance  due  to  them  ;  and  more 
than  six  years  afterwards  the  two  be- 
come bankrupt.  Held,  that  the  exe- 
cutors had  a  right  to  prove  the 
amount  of  the  bond  against  the  joint 
estate  of  the  two  continuing  partners. 
Ex  parte  Hallj  re  Boothby,  3  Dea. 
U5. 
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Where  A,f  B.,  and  C.  are  partnersi 
and  B,  becomes  bankrupt  after  the 
partnership  is  dissolved,  and  A,  peti- 
tions for  an  account  to  be  taken  be- 
tween himself  and  B. ;  temble,  that  C. 
ought  to  be  served  with  the  petition  ; 
and  that  A,  cannot  prove  under  the  fiat 
against  B,f  without  showing  that  all 
the  partnership  debis  have  been  paid. 
Ex  jparU  May,  re  Malachy,  3  Dea. 
382. 

(  What  is  Joint  and  what  Separate 
Property.) 

A  joint  stock  banking  company 
made  advances  to  a  bankrupt  firm, 
on  the  security  of  shares  in  the  bank, 
which  stood  in  the  separate  namss  of 
the  two  partners^  in  compliance  with 
the  rule  of  the  company,  that  no  shares 
should  be  held  jointly,  but  which  the 
partners  agreed  should  nevertheless 
be  considered  partnership  property. 
Held,  that  the  company  could  not 
prove  the  amount  of  their  debt,  with- 
out deducting  the  value  of  the  shares ; 
^uentiente.  Sir  J,  Cross,  Ex  parte 
Qmnell,  re  Clark  and  Parry,  3  Dea. 
201. 

{Where  not  estopped  from  being  Peti- 
tioning Creditors,) 
It  is  not  because  the  name  of  a  cre- 
ditor is  inserted  as  one  of  the  trus- 
tees in  a  trust  deed^  that  the  firm,  of 
which  he  is  a  partner,  cannot  sue  out 
a  fiat  as  petitioning  creditors ;  if  the 
deed  was  not  executed  by  himself, 
nor  any  member  of  the  firm.  Re 
Wood,  3  Dea.  514. 
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A  pawnbroker,  who,  in  taking 
pledges,  omits  to  pursue  the  course 
required  by  39  &  40  Geo.  3.  c,  99. 
s.  6,  acquires  no  property  in  the 
pledges,  and  cannot  maintain  a  lien 
on  them  in  an  action  of  trover  brought 
against  him  by  the  assignees  of  the 
pawner,  who  afterwards  becomes 
bankrupt.  Fergusson  v.  Norman,  5 
Ring.  N.  C.  76. 

PAYMENTS. 

S,,  being  sued  by  the  defendant, 
paid  money  into  Court  in  lieu  of  bail, 
on  the  13th  September,  having  omit- 
ted to  put  in  bail,  or  pay  the  addi- 
tional sum  required  as  security  for 
costs ;  the  Court  ordered  the  money 
to  be  paid  to  the  defendant  on  the 
23d  September ;  on  the  9th,  S.  had 
committed  an  act  of  bankruptcy ;  and 
on  the  28th,  a  fiat  was  issued  against 
him. — Held,  that  the  assignees  could 
not  recover  from  the  defendant  the 
money  so  paid  to  him  by  order  of  the 
Court.  Reynolds  v.  Wadd,  4  Ring. 
N.  C.  694. 

A  bankrupt  having,  within  two 
months  before  the  fiat,  deposited 
chattels  by  way  of  pledge,  in  consi^ 
deration  of  an  advance  of  money : — 
Held,  that  the  transaction,  though 
bond^fide,  and  without  notice  of  an  act 
of  bankruptcy,  was  not  protected  by 
section  82  of  6  Geo.  4.  c.  16.;  but 
that  his  assignees  might .  recover  the 
value  in  trover.  Wright  v.  Feamley, 
5  Ring.  N.  C.  89. 
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PENSION. 
The  retiring  pension  of  a  military 
officer  of  the  East  India  Company 
does  not|  upon  his  bankruptcy,  pass 
to  his  assignees.  GUnon  v.  East 
IndiaCompany^  5  Bing.  N. C.  262. 

PETITION. 
(JFhen  the  proper  Form  of  Pro- 
ceeding^ 
A  petition  is  necessary  to  set  aside 
an  order.     It  cannot  be  done  on  mo- 
tion.   Ex  parte  Hawardj  3  Dea.  324. 

(Necessary  Aliegatums  in*) 
On  a  petition  by  the  bankrupt  to 
expunge  a  proof,  he  should  allege  in 
his  petition,  that  there  is  a  probabi- 
lity either  of  a  surplus,  or  of  his 
being  entitled  to  an  allowance.  Ex 
parte  Pitcl^orth,  re  Pitchforth,  3  Dea. 
487. 

A  petition  to  the  general  jurisdic- 
tion of  tlie  Court,  for  the  taxation  of 
a  bill  of  costs,  must  set  out  objec- 
tionable items ;  and  a  general  refe- 
rence to  the  bill  of  costs  is  not  suffi- 
cient. Ex  parte  Moore^  re  Cartwright^ 
3  Mont.  &  A.  699 ;  S.  C.  1  Dea. 
578. 

If  the  petition  state,  as  objection- 
able, items  already  disallowed  by  the 
Commissioner,  it  is  insufficient ;  but 
it  seems  that  it  may  stand  over  to  be 
amended.    Ibid. 

{Attestation  of,) 

Tbe  word  "  witness^*  prefixed  to 

the  name  of  the  solicitor  attesting  the 

signature  of  the  party  presenting  tlie 

petition,  amounts  to  a  sufficient  at- 


testation, within  the  meaning  of  the 
general  order.  Ex  parte  Stocken^  re 
Stocken,  3  Dea.  610. 

{How  entitled.) 
A  joint  fiat  having  issued  against 
A,  and  B.,  and  B.  only  being  proved 
a  bankrupt,  a  petition  was  presented 
by  A.  to  annul  it,  entitled,  *'  In  the 
matter  of  B.'*  Semble,  that  the  peti- 
tion should  have  been  entitled,  "  In 
the  matter  of  A.  and  B."  Ex  parte 
Fisher,  re  Fisher,  3  Dea.  695. 

{Serrice  of,) 

Quare,  whether  a  petition  to  tax 
the  petitioning  creditor's  bill  of  costs 
must  be  served  upon  him.  Ex  parte 
Moore,  re  Cartwright,  3  Mont.  8c  A. 
699  i  S,C.l  Dea.  578. 

If  a  petitioner  seeks  to  prove,  as 
well  as  stay  the  certificate, — or  if  the 
petition  imputes  any  improper  con- 
duct against  the  assigneeSj-^the  peti- 
tion ought  to  be  served  on  the  as- 
signees. Ex  parte  May^  re  Malach/, 
3  Dea.  382. 

Where  A,,  B.  and  C.  are  partners, 
and  B.  becomes  bankrupt,  and  A. 
petitions  for  an  account  to  be  taken 
between  himself  and  B. ;  semhky  that 
C  ought  to  be  served  with  the  peti- 
tion.   Und, 

{tilmg.) 

An  order  of  dismissal  cannot  be 
drawn  up,  if  the  petition  has  not  been 
filed  in  the  office.  Ex  parte  Cames, 
re  Griffiths,  3  Dea.  124. 

The  proper  course  Is,  in  such  case, 
to  move  to  discharge  the  fiat  at  the 
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foot  of  the  petition,  with  costs.     Ex 
parte  Camei,  re  Griffiths,  3  Dea.  124. 

{Hearing  of,) 
A  petition  having  been  presented 
to  the  Lord  Chancellor  to  annul  a  fiat, 
is  not  a  sufficient  reason  for  the 
Court  of  Review  declining  to  hear  a 
petition  on  a  collateral  matter  under 
the  same  fiat.  Ex  parte  Higgs^  re 
Evanst  ^  I^ea.  474. 

{When  ordered  to  stand  over,) 
The  mere  circumstance  of  a  peti- 
tion being  ordered  to  stand  over,  on 
the  application  of  a  party,  does  not 
prevent  that  party  from  filing  fresh 
affidavits.  Ex  parte  Worthington,  re 
Ottlton,  3  Dea.  332. 

Where  a  petition  is  ordered  to 
stand  over,  because  the  counsel  is 
not  prepared  with  an  affidavit  of  ser- 
vice, the  Court  will  not  allow  it  to 
keep  its  place  in  the  paper,  if  the 
counsel^  in  the  next  petition,  objects. 
Ex  parte  Crossley,  re  Crossley,  Ex 
parte  Hali,  re  Hall,  3  Dea.  484. 

{By  Assignees,) 
Where  one  of  several  assignees 
preseats  a  petition,  he  must  either 
make  his  co-assignees  parties  to  it, 
or  serve  them  with  the  petition.  Ex 
parte  Fosbrooke,  re  Fisher^  3  Dea.  686. 

{Dismissal  of,) 

After  a  petition  is  ordered  to  be 

dismissed  with  costs,    because  the 

petitioner  declines  to  open  it,  the 

Court  will  not,  on  a  subsequent  day, 


entertain  an  application  from  him  to 
exclude  from  the  allowance  of  costs 
certain  affidavits  of  the  respondent^ 
on  the  ground  that  they  were  filed 
too  late  to  be  read.  If  the  affidavits 
are  not  filed  in  time,  the  petitioner 
should  open  his  petition,  in  order  to 
take  the  objection  as  to  their  disal- 
lowance. Ex  parte  Sidebothami  re 
Clarke f  3  Dea.  221. 

{To  Annul) 
See  Annullino  Fiat. 

{To  stay  Cert^ate.) 
See  Certificate. 

{When  MiUtifarious.) 
See  Multifariousness* 

PETITIONING  CREDITOR. 

QuarCf  whether  a  petition»  to  tax 
the  petitioning  creditor's  bill  of  costs, 
must  be  served  on  him  ?  Ex  parte 
Moore,  re  Cartwright,  3  Mont.  &  A. 
699  ;  S.  C,  1  Dea.  578. 

If  a  creditor,  who  is  a  party  to  a 
deed  of  assignment  of  a  trader's  pro- 
perty for  the  benefit  of  his  creditors, 
issues  a  fiat  against  him,  it  will  be 
annulled  with  costs.  Ex  parte  BunHf 
re  Sunn,  3  Dea<  119. 

The  petitioning  creditor,  who  is* 
sues  a  fiat  upon  an  insufficient  debt, 
cannot}  before  the  eJcpiration  of  the 
time  for  opening,  issue  a  new  fiat,  in 
conjunction  with  another  creditor. 
Ex  parte  Ward^  re  fFestwoodf  3  Mont. 
&  A.  394. 

A  petitioning  creditor,  on  finding 
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100/.,  the  fiat  will  be  annulled.     Ex 
parte  Ford,  re  Ford,  3  Dea.  494?. 


that  be  has  not  a  good  debt,  may  pe- 
tition to  annul,  before  the  time  for 
opening  the  fiat.  Ex  parte  Rogers,  3 
Mont.  &  A.  506. 

It  is  not  because  the  name  of  a  cre- 
ditor is  inserted  as  one  of  the  trus- 
tees in  a  trust  deed,  that  the  firm  (of 
which  he  is  a  partner)  cannot  sue  out 
a  fiat  as  petitioning  creditors,  if  the 
deed  was  not  executed  by  himself, 
nor  any  member  of  the  firm.  Re 
Wood,  3  Dea.  514. 

The  petitioning  creditor  issued  a 
fiat  on  the  20th  December  1837,  but 
forbore  to  prosecute  it,  to  enable  the 
bankrupt,  who  had  some  disputes 
pending  with  his  partner,  to  settle 
them  by  arbitration.  The  award  was 
not  made  till  the  14th  February 
1839,  when  the  petitioning  creditor 
applied  for  leave  to  issue  another 
fiat ;  but  the  application  was  refused 
both  by  the  Court  of  Review,  and  the 
Lord  Chancellor.  Ex  parte  Foljambe, 
re  Hewitt,  3  Dea.  G28. 

PETITIONING  CREDITOR'S 
DEBT. 

Where  an  application  is  made  to 
substitute  a  new  petitioning  creditor's 
debt,  during  the  pendency  of  an  ac- 
tion, in  which  the  defendant  has  given 
notice  to  dispute  the  debt,  the  Order 
must  be,  without  prejudice  to  the  de- 
fence in  the  pending  action.  Ex  parte 
Watson,  re  Clarke,  3  Dea.  310. 

A  solicitor  may  take  out  a  fiat,  as 
petitioning  creditor,  on  the  amount  of 
his  bill,  before  it  is  taxed ;  but,  if 
after  taxation  it  is  reduced  below 


PLEDGE. 

See  Payments. — Relation  to  Act 

OF  Bankruptcy. 

POWER  OF  ATTORNEY. 

One  power  of  attorney,  from  seve- 
ral creditors,  is  sufficient  to  authorize 
a  party  to  sign  a  consent  on  their  re- 
spective behalfs,  to  annul  the  fiat. 
Ex  parte  Richardson,  re  Warmck  and 
Ciagett,  3  Dea.  377. 

PRACTICE. 
And  see  Petition. 

An  order  of  dismissal  cannot  be 
drawn  up,  if  the  petition  has  not  been 
filed  in  the  ofidcc.  Ex  parte  Comes, 
re  Griffiths,  3  Dea.  124. 

The  proper  course  is,  in  such  case, 
to  move  to  discharge  the  fiat  at  the 
foot  of  the  petition,  with  costs.    Ibid. 

Practice  as  to  confirming  the  re- 
gistrar's report,  On  a  reference  to  ap- 
point a  trustee.  Anon,  3  Dea.  223  ; 
S,  C.  Ex  parte  Masefield,  re  Brooks^ 
3  Mont.  &  A.  487. 

PRINCIPAL  AND  AGENT. 

A  foreign  merchant  remits  bills  to 
his  factor  in  London,  with  directions 
to  sell  them,  and  advising  him  of  his 
intention  to  draw  for  the  proceeds. 
The  factor  sells  the  bills ;  but  before 
the  receipt  of  the  purchase-money 
becomes  bankrupt,  and  dishonours 
the  merchant's  drafts  for  the  amount. 
Held,  that  the  merchant,  and  not  the 
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factor's  assignees,  was  entitled  to  the 
proceeds ;  notwithstanding  the  bills 
had  been  indorsed  both  by  the  prin- 
cipal and  the  factor,  and  were  sold 
by  the  factor  in  his  own  name.  Ex 
parte  Pauli,  re  Trye  and  Lightfoot^  3 
Dea.  169. 

PROCEEDINGS. 

{Inspection  of.) 

On  a  petition  of  the  bankrupt  to 
annul  the  fiat,  the  Court  will  look  at 
the  proceedings^  to  see  whether  the 
requisites  to  support  it  are  established 
by  the  depositions ;  and,  if  not  satis- 
fied in  this  respect,  will  either  order 
further  affidavits  to  be  made,  or  a 
vrod  voce  examination.  But,  if  no  act 
of  bankruptcy  appears  on  the  pro- 
ceedings, the  bankrupt  is  entitled  to 
have  the  fiat  annulled.  Ex  parte  Fos- 
ter^  re  Foster^  3  Dea.  175. 

On  a  bond  fide  petition  of  the  bank- 
rupt to  annul,  the  Court  will  let  him 
see  the  proceedings,  or  order  him  to 
be  provided  with  copies  of  the  depo- 
sitions ;  aliter^  if  the  Court  suspect  it 
is  not  the  petition  of  the  bankrupt, 
but  of  a  third  party  for  a  clandestine 
purpose.     Ibid. 

PRODUCTION  OF  DOCU- 
MENTS. 

A  party,  on  his  examination  before 
the  Commissioners,  was  compelled  by 
them  to  produce  a  book,  which  was 
lawfully  in  his  possession,  and  which, 
on  being  produced,  the  assignees  laid 
their  hands  on,  and  refused  to  return. 
The  Court,  without  entering  into  the 


question,  as  to  who  had  the  legal  title 
to  the  book,  ordered  it  to  be  deli- 
vered up  to  the  party  who  had  the 
lawful  possession  of  it,  when  it  was 
produced  before  the  Commissioners. 
Ex  parte  Gilbard,  re  Malachy^  3  Dea. 
488. 

PROMOTIONS 496 

PROOF  OF  DEBTS. 

(On  Annwtiei.) 
See  title  Annuities. 

{On  Bills  and  Notes.) 
See  Bills  and  Notes. 

{On  Judgments.) 
Sembki  that  Commissioners  may 
inquire  into  the  consideration  for  a 
judgment  debt;  dissentiente.  Sir  J, 
CrosSi  unless  on  the  ground  of  fraud. 
Ex  parte  Marson,re  Ridsdale,  3  Dea. 
79. 

{Unliquidated  Damages.) 
The  damages,  arising  from  a  breach 
of  contract  to  accept  goods  at  a  cer- 
tain price  on  a  certain  day,  are  not 
proveable  under  a  fiat.  Oreen  v. 
Bicknell,  3  Nev.  &  P.  634. 

Contracts  to  deliver  stock  on  a 
certain  day  are  an  exception  to  this 
rule.    Ibid. 

PROOF. 

{Against  Separate  Estate.) 
H.  deposits  with   W.,   his  agent, 
Virginia  bonds  for  50,000  dollars, 
which  IV.  in  July  1836  pledged  with 
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a  third  person^  as  a  security  for  his 
own  deht.  In  September  1836,  H, 
applies  to  W,  to  grant  him  a  credit 
for  10^000^.  on  the  security  of  the 
Virginia  bonds,  which  W.  agrees  to 
do,  but  says  nothing  about  having 
previously  pledged  them  for  his  own 
purpose.  On  the  1st  October  1836, 
H,  draws  bills  on  W.  to  the  amount 
of  10,000/.,  which  are  accepted  by 
W.  &  C.,— fr.  having  taken  C.  into 
partnership  on  tlie  very  day  the  bills 
were  drawn , — ^and  the  bills  are  duly 
paid  by  W.  &  C,  at  maturity ;  /f., 
at  the  request  of  W,  &  C,  remitting 
7000/.  towards  the  payment  of  them. 
Subsequent  dealings  take  place  be- 
tween H,  and  W,  8c  C,  until  the  lat- 
ter stop  payment ;  when  they  make  a 
balance  to  be  due  to  them  from  H,, 
but  take  no  notice  of  the  Virginia 
bonds  ;  the  chief  part  of  which  had 
been  already  redeemed  by  /f^.  &  C, 
and  pledged  again  with  another  per- 
son for  a  partnership  debt  from  fV, 
&  C.  HeUf  that  the  subsequent 
dealings  of  H,  with  the  partnership 
of  IK  &  C.  did  not  deprive  him  of 
his  right  to  prove  the  amount  of  the 
bonds  against  the  separate  estate  of 
W.  Ex  parte  Meinertzhagen^  re 
Clagett,  3  Dea.  101. 

A  joint  creditor  can  prove  against 
the  separate  estate,  where  there  is 
no  joint  estate,  and  no  solvent  part- 
ner ;  notwithstanding  the  estate  of  a 
deceased  partner  may  be  solvent. 
Ex  parte  Bauertnan,  re  Lomax,  S  Dea. 
476. 

It  is  not  a  sufficient  reason  for  ex- 


punging such  proof,  that  there  was  a 
partner  actually  solvent  at  the  time 
it  was  made,  if  he  became  insolvent 
shortly  afterwards.     Ibid. 

A,i  £.,  and  C,  partners  in  trade, 
together  with  D.  as  their  surety,  en- 
ter into  a  joint  and  several  bond  to 
certain  bankers,  preparatory  to  the 
latter  making  further  advances  to  the 
partnership  firm.  The  bond  was 
conditioned  for  the  payment  of 
10,000/.  on  demand,  with  interest 
from  its  date.  At  the  date  of  the 
bond,  there  was  a  balance  of  £375/. 
due  to  tlie  bankers,  which  was  dis- 
charged by  subsequent  payments ; 
but  at  the  time  of  the  bankruptcy  of 
A,f  B.,  and  C,  a  much  larger  balance 
was  due  from  them  to  the  bankers, 
than  the  sum  secured  by  the  bond. 
D.,  the  surety,  died ;  and  in  a  credi- 
tor's suit  brought  by  the  bankers 
against  his  representatives,  (to  which 
suit  the  assignees  of  ^.,  B.,  and  C. 
were  also  parties)  it  was  found,  that 
the  bankrupts  intended  that  the  bond 
should  be  held  by  the  bankers,  as  a 
security  for  any  general  baUnce  that 
should  become  due  to  them;  but 
that  the  surety  intended  the  bond  to 
be  a  security,  only,  for  the  particular 
balance  due  to  them  at  the  date  of 
the  bond. — Held^  that  the  bond  was, 
under  these  circumstances,  proveable 
by  the  bankers  against  the  separate 
estate  of  A,,  for  the  whole  amount  of 
the  principal  and  interest  secured  by 
it.  Ex  parte  JFalkert  re  Fidgeoni  3 
Dea.  672. 
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(Agamst  Joint  Estate,) 
If  a  creditor  draw  a  bill  upon  a 
&rm,  for  his  separate  debt  due  from 
one  partner,  which  is  accepted  by 
that  partner  in  the  name  of  the  firm, 
the  creditor  cannot  prove  against  the 
joint  estate,  without  showing  the  as- 
sent of  the  other  partner  to  the  firm 
being  liable.  Ex  parte  Thorpe^  re 
Wardky,  3  M.  &  A.  716  \  S.  C.  % 
Dea.  16. 

£.,  one  of  three  partners,  contracts 
to  sell  to  i).  100  shares  in  a  joint 
stock  bank,  which  were  standing  in 
the  name  of  J.,  one  of  Z.'s  partners, 
but  which  were,  in  fact,  the  property 
of  the  firm, — and  agrees,  in  consi- 
deration of  D.  accepting  a  bill  for 
the  amount  of  the  purchase-money, 
drawn  in  the  name  of  the  firm,  to 
cause  the  shares  to  be  duly  trans- 
ferred to  D.  The  bill  is  negociated 
by  £•  &  Co.,  who  become  bankrupt, 
before  application  can  be  made  to 
the  bank  to  transfer  the  shares  to 
D. ;  when  the  bank  refuse  to  make 
the  transfer,  claiming  a  lien  on  the 
shares  for  their  own  advances.  Held^ 
that  D.  could  not  prove  against  the 
separate  estate  of  L*  for  money  had 
and  received,  but  only  against  the 
joint  estate  of  L.  &  Co.  Ex  parte 
Raleigh,  re  Rostron^  S  Dea.  160, 

A  Joint  Stock  Banking  Company 
made  advances  to  a  bankrupt's  firm, 
on  the  security  of  shares  in  the  bank, 
which  stood  in  the  separate  names  of 
the  two  partners,  in  compliance  with 
the  rule  of  the  company  that  no  shares 

« 

should  be  held  jointly, — ^but  which  the 


partners  agreed  should  nevertheless 
be  considered  partnership  property. 
HeU  that  die  company  could  not  prove 
the  amount  of  their  debt  against  the 
joint  estate,  without  deducting  the 
value  of  the  shares ;  dissentiente  Sir 
/.  Cross.  Ex  parte  Connell,  re  Clarke 
and  Parrey,  3  Dea.  201. 

Upon  the  formation  of  a  partner- 
ship between  fV.  and  C,  JV,  pro- 
poses to  /.  &  Co.,  to  whom  he  was 
indebted  for  previous  advances,  to 
"  consider  all  credits,  advices,  and 
instructions  then  in  force  from  him, 
as  extending  to  the  new  firm^  and  to 
transfer  any  balances  that  may  be 
either  due  to,  or  from  him,  to  the 
new  firm."  To  this  proposal  /.  & 
Co.  accede,  and  accordingly  draw 
bills  upon  W.  and  C,  on  account  of 
former  dealings  with  ^.  The  bills 
are  not  paid  when  due,  and  IV,  and 
C.  become  bankrupt.  Held,  that  /• 
&  Co.,  after  this  adoption  of  fV,  and 
C.  as  their  joint  debtors,  could  not 
prove  against  the  separate  estate  of 
W,f  but  only  against  the  joint  estate 
of  W,  and  C.  Ex  parte  Whitmore,  re 
Warwick,  S  Dea.  S65. 

The  decision  in  this  case  was  con- 
firmed on  a  rehearing,  although  the 
account  of  the  dealings  between  the 
parties,  in  respect  of  which  the  peti- 
tioners claimed  a  right  of  proof 
against  the  separate  estate  of  fV,, 
was  kept  separate  both  in  the  books 
of  the  bankrupts,  and  the  petitioners. 
Ex  parte  Jackson,  re  Warwick,  S 
Dea.  651. 

A,  being  indebted  to  C.  on  three 
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bills  of  exchange,  B.  guarantees  the 
payment  of  them,  and  afterwards  A, 
and  B,  enter  into  partnership.  When 
the  first  bill  falls  due,  A.  and  B.  re- 
mit to  C.  a  portion  of  the  amount, 
and  solicit  his  indulgence  for  the  re- 
mainder ;  and  on  a  subsequent  occa- 
sion, when  another  bill  fell  due,  A* 
and  £.  wrote  again  to  C.  for  indul- 
gence, saying  that  they  were  arrang- 
ing means  to  pay  in  full  all  liabilities 
resting  on  the  business,  and  C.  as 
well  as  others.  C.  returned  no  an- 
swer to  these  letters,  but  forbore  to 
take  hostile  proceedings  either  against 
A.  or  £.,  who  afterwards  became 
bankrupt.  Held^  that,  in  the  absence 
of  all  direct  evidence  of  the  assent  of 
C,  the  separate  debt  was  not  con- 
verted into  a  joint  debt,  and  could 
not  be  proved  by  C.  against  the  joint 
estate.  Ex  parte  Hitchcock^  re  Worthy 
3  Dea.  507. 

{Election  of  Proof) 
Where  A.  and  B.  carried  on  a 
partnership  trade  under  their  sepa- 
rate names,  one  residing  at  Man- 
chester and  the  other  at  London,  it 
-was  held,  that  the  holder  of  bills 
drawn  by  one  partner  upon  the  other 
must  elect,  whether  he  would  prove 
against  the  joint  or  separate  estates ; 
and  tliat  he  was  not  concluded  by  a 
proof  already  made,  and  the  receipt 
of  a  dividend  under  the  separate  es- 
tate ;  but,  on  refunding  the  dividend, 
might  retire  his  proof  against  the 
separate  estate,  and  prove  against  the 


joint.     Ex  parte  LcnCy  re  Bayley^  3 
Dea.  541. 

{Between  Partners.) 
Upon  the  death  of  one  of  three 
partners,  his  executors  carry  on  the 
business  with  the  two  surviving  ones 
for  a  twelvemonth  longer,  and  then 
dissolve  the  partnership ;  upon  which 
occasion  tlie  two  continuing  partners 
give  tlie  executors  a^  bond  to  secure 
the  balance  due  to  them  ;  and,  more 
than  six  years  afterwards,  the  two 
become  bankrupt.  Held,  that  the 
executors  had  a  right  to  prove  the 
amount  of  the  bond  against  the  joint 
estate  of  the  two  continuing  part- 
ners. Ex  parte  Hallj  re  Boothhy,  S 
Dea.  125. 

{General  Right  of) 
A  Commissioner  is  not  justified  in 
rejecting  the  proof  of  a  debt,  which 
is  admitted  by  the  bankrupt,  and  not 
opposed  by  the  assignees,  because 
the  deposition  of  the  creditor  is  not 
supported  by  the  evidence  of  a  third 
person.  Ex  parte  Ckapman^  re  Clarke^ 
3  Dea.  273. 

{After  Banhv/pt  taken  in  Execution.) 
A  creditor  having,  before  the  bank- 
ruptcy of  his  debtor,  taken  him  in 
execution,  died  shorly  before  the  is- 
suing of  the  fiat ;  and  the  bankrupt, 
eight  months  after  the  issuing  of  the 
fiat,  obtained  a  judge's  order  for  his 
discharge,  on  the  ground  that  the 
action  abated  by  the  death  of  the 
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plaintiff;  the  plaintifTs  executrix 
interfering  in  no  way  whatever  to 
oppose  the  discharge.  Heldt  that 
the  discharge  was  not  an  extinguish- 
ment of  the  debt,  and  that  the  exe- 
cutrix could  prove  the  amount  .of  it 
under  the  fiat.  Ex  parte  Goodman^ 
reNamby,  3  Dea.  631. 

{After  Order  made.) 
When  the  Court  makes  an  order 
that  a  creditor  shall  be  permitted  to 
prove  for  a  certain  sum,  the  Com* 
missioner  cannot  decline  to  receive 
the  proof,  until  a  private  meeting  has 
been  called  to  inquire  into  the  nature 
of  the  debt.  Ex  parte  Richardson,  re 
Warwick  and  Clagett,  3  Dea.  377, 

{Where  Part  of  Debt  received  after 

Proof.) 
After  the  proof  of  a  debt,  but  be* 
fore  the  declaration  of  a  dividend,  the 
creditor  received  a  large  portion  of 
the  debt  from  a  surety  : — Hetd,  that 
this  did  not  prevent  the  creditor  from 
receiving  dividends  on  the  whole 
amount  of  his  proof.  Ex  parte  Co^ 
plestone,  re  Snell,  3  Dea.  ^46. 

{Expunging  Proof) 
On  a  petition  by  the  bankrupt  to 
expunge  a  proof,  he  should  allege  in 
his  petition,  that  that  is  a  probability 
either  of  a  surplus,  or  of  his  being 
entitled  to  an  allowance.  Ex  parte 
Pitchforth,  re  Pitchforth,  3  Dea.  487. 
A.f  B.,  and  C,  carrying  on  busi- 
ness in  partnership  in  premises  be- 
longing to  A.t  A.  executes  a  mort- 
gage of  the  property  to  a  banking 
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company,  with  a  power  of  sale  for 
securing  6000/.,  the  amount  of  ad- 
vances to  the  partnership  by  the 
bank.  A.  afterwards  dies,  having 
devised  the  property  to  2>.  and  C. ; 
who,  becoming  insolvent,  make  an 
assignment  of  all  their  estate  and 
effects  in  trust  for  their  creditors; 
and  the  trustees,  with  the  sanction  of 
the  bank,  enter  into  a  contract  with 
a  purchaser  for  the  sale  to  him  of 
the  mortgaged  property,  the  pur- 
chaser agreeing  to  pay  to  the  bank- 
ing company  the  6000/.  by  yearly 
instalments.  A  fiat  aflerwards  issues 
against  B.  and  C,  under  which  the 
bank  prove  for  the  whole  amount  of 
their  debt,  including  the  6000/.  On 
a  petition  by  the  assignees  to  ex- 
punge the  proof  for  that  sum,  the 
Court  allowed  the  proof  to  stand, 
but  directed  the  dividends  to  be  paid 
into  Court,  subject  to  a  furtlier  or- 
der. Ex  parte  Smyth,  re  Steel,  3 
Dea.  597. 

{As  to  Right  of  Creditor  to  Interest.) 

A  proof  was  rejected  by  a  Com- 
missioner, and  a  sum  set  apart  and 
invested,  under  1  &  2  Will.  4.  c.  5Q. 
8.  31.  On  appeal,  the  Court  allowed 
the  proof;  but  held  that  the  creditor 
was  not  entitled  to  the  interest  made 
by  the  investment.  Ex  parte  Jamieson, 
re  MitcheU,  3  M.  &  A.  715 ;  S.C.% 
Dea.  6. 

PROTECTION  OF  BANKRUPT. 

If  the  bankrupt's  last  examination 
is  adjourned  sine  die,  and  the  Com- 
3  E 
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bills  of  exchange,  B.  guarantees  the 
payment  of  them,  and  afterwards  A, 
and  B.  enter  into  partnership.  When 
the  first  bill  falls  due,  A.  and  B,  re- 
mit to  C.  a  portion  of  the  amount, 
and  solicit  his  indulgence  for  the  re- 
mainder ;  and  on  a  subsequent  occa- 
sion, when  another  bill  fell  due,  A. 
and  fi.  wrote  again  to  C.  for  indul- 
gence, saying  that  they  were  arrang- 
ing means  to  pay  in  full  all  liabilities 
resting  on  the  business,  and  C.  as 
well  as  others.  C.  returned  no  an- 
swer to  these  letters,  but  forbore  to 
take  hostile  proceedings  either  against 
A.  or  £.,  who  afterwards  became 
bankrupt.  Heldt  that,  in  the  absence 
of  all  direct  evidence  of  the  assent  of 
C,  the  separate  debt  was  not  con- 
verted into  a  joint  debt,  and  could 
not  be  proved  by  C.  against  the  joint 
estate.  Ex  parte  Hitchcock^  re  Worthy 
3  Dea.  507. 

(Eiectiott  of  Proof.) 
Where  A.  and  B,  carried  on  a 
partnership  trade  under  their  sepa- 
rate names,  one  residing  at  Man- 
chester and  the  other  at  London,  it 
-was  held,  that  the  holder  of  bills 
drawn  by  one  partner  upon  the  other 
must  elect,  whether  he  would  prove 
against  the  joint  or  separate  estates ; 
and  that  he  was  not  concluded  by  a 
proof  already  made,  and  the  receipt 
of  a  dividend  under  the  separate  es- 
tate 'y  but,  on  refunding  the  dividend, 
might  retire  his  proof  against  the 
separate  estate,  and  prove  against  the 


joint.    Ex  parte  Law,  re  Bin/ley,  3 
Dea.  541. 

{Between  Partners.) 
Upon  the  death  of  one  of  three 
partners,  his  executors  carry  on  the 
business  with  the  two  surviving  ones 
for  a  twelvemonth  longer,  and  then 
dissolve  the  partnership ;  upon  which 
occasion  the  two  continuing  partners 
give  the  executors  a^  bond  to  secure 
the  balance  due  to  them  ;  and,  more 
than  six  years  afterwards,  the  two 
become  bankrupt.  Held,  that  the 
executors  had  a  right  to  prove  the 
amount  of  tlie  bond  against  the  joint 
estate  of  the  two  continuing  part- 
ners. Ex  parte  Holly  re  Bootkbffy  3 
Dea.  US. 

(General  Right  of) 
A  Commissioner  is  not  justified  in 
rejecting  the  proof  of  a  debt,  which 
is  admitted  by  the  bankrupt,  and  not 
opposed  by  the  assignees,  because 
the  deposition  of  tlie  creditor  is  not 
supported  by  the  evidence  of  a  third 
person.  Ex  parte  Chapman,  re  Clarke, 
S  Dea.  273. 

{After  Banirupt  taken  in  Execution.) 
A  creditor  having,  before  the  bank- 
ruptcy of  his  debtor,  taken  him  in 
execution,  died  shorly  before  the  is- 
suing of  the  fiat ;  and  the  bankrupt, 
eight  months  after  tlie  issuing  of  the 
fiat,  obtained  a  judge's  order  for  his 
discharge,  on  the  ground  that  the 
action  abated  by  the  death  of  the 
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plaintiff;  the  plaintifTs  executrix 
interfering  in  no  way  whatever  to 
oppose  the  discharge.  Heldt  that 
the  discharge  was  not  an  extinguisli- 
ment  of  the  debt^  and  that  the  exe- 
cutrix could  prove  the  amount  .of  it 
under  the  fiat.  Ex  parte  Goodman^ 
re  Nainhy,  3  Dea.  631. 

(After  Order  made.) 
When  the  Court  makes  an  order 
that  a  creditor  shall  be  permitted  to 
prove  for  a  certain  sum,  the  Com« 
missioner  cannot  decline  to  receive 
the  proof,  until  a  private  meeting  has 
been  called  to  inquire  into  the  nature 
of  the  debt.  Ex  parte  Richardson^  re 
Warwick  and  Ctagett,  3  Dea.  377. 

{Where  Part  of  Debt  received  after 

Proof.) 
Afler  the  proof  of  a  debt,  but  be* 
fore  the  declaration  of  a  dividend,  the 
creditor  received  a  large  portion  of 
the  debt  from  a  surety  : — Held,  that 
this  did  not  prevent  the  creditor  from 
receiving  dividends  on  the  whole 
amount  of  his  proof.  Ex  parte  Co' 
plestonct  re  Snell,  3  Dea.  ^46. 

(Expunging  Proof) 
On  a  petition  by  the  bankrupt  to 
expunge  a  proof,  he  should  allege  in 
his  petition,  that  that  is  a  probability 
either  of  a  surplus,  or  of  his  being 
entitled  to  an  allowance.  Ex  parte 
Pitchforth,  re  Pitchforth,  3  Dea.  487. 
A.^  B.f  and  C,  carrying  on  busi- 
ness in  partnership  in  premises  be- 
longing to  A.,  A.  executes  a  mort- 
gage of  the  property  to  a  banking 
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company,  with  a  power  of  sale  for 
securing  6000/.,  the  amount  of  ad- 
vances to  the  partnership  by  the 
bank.  A.  afterwards  dies,  having 
devised  the  property  to  2>.  and  C ; 
who,  becoming  insolvent,  make  an 
assignment  of  all  their  estate  and 
efifects  in  trust  for  their  creditors; 
and  the  trustees,  with  the  sanction  of 
the  bank,  enter  into  a  contract  with 
a  purchaser  for  the  sale  to  him  of 
the  mortgaged  property,  the  pur- 
chaser agreeing  to  pay  to  the  bank- 
ing company  the  6000/.  by  yearly 
instalments.  A  fiat  afterwards  issues 
against  B.  and  C,  under  which  the 
bank  prove  for  the  whole  amount  of 
their  debt,  including  the  6000/.  On 
a  petition  by  the  assignees  to  ex- 
punge the  proof  for  that  sum,  tlie 
Court  allowed  the  proof  to  stand, 
but  directed  the  dividends  to  be  paid 
into  Court,  subject  to  a  furtlier  or- 
der. Ex  parte  Smt/th,  re  Steel,  3 
Dea.  597. 

(As  to  Right  of  Creditor  to  Interest.) 

A  proof  was  rejected  by  a  Com- 
missioner, and  a  sum  set  apart  and 
invested,  under  1  &  2  Will.  4.  c.  56. 
s.  31.  On  appeal,  the  Court  allowed 
the  proof;  but  held  that  the  creditor 
was  not  entitled  to  the  interest  made 
by  the  investment.  Ex  parte  Jamieson, 
re  Mitchell,  3  M.  &  A.  715 ;  S.C.Z 
Dea.  6. 

PROTECTION  OF  BANKRUPT. 

If  the  bankrupt  s  last  examination 
is  adjourned  sine  die,  and  the  Com- 
3  E 
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missioner  indorses  no  protection  on 
his  summons,  the  bankrupt  is  not 
protected  from  arrest,  although  he 
may  (previously  to  being  arrested) 
have  obtained  an  appointment  from 
the  Commissioner  for  a  day  to  finish 
his  last  examination.  Ex  parte  Bailey , 
re  Bailey^  S  Dea.  4d. 

Quceref  whether  the  Commissioner 
has  the  power,  after  such  an  adjourn* 
ment,  to  indorse  a  protection,  on  any 
subsequent  attendance  of  the  bank- 
rupt.   Ibid. 

The  rule,  protecting  an  uncertifi- 
cated bankrupt  from  costs,  applies 
only  to  petitions  to  annul  the  fiat. 
Ibid. 

PROTECTION  OF  PAY- 

MENTS. 

See  Patments. 

PURCHASER. 
See  Vbkdob  and  Purchasbb. 

REDUCTION  OF  PROOF. 
See  Proof. 

REFERENCE. 
A  marriage  settlement  having  been 
lost,  which  declared  the  trusts  of  a 
fund  belonging  to  the  wife,  and  there 
being  every  probability  that  the  peti- 
tioners were  entitled  to  it,  under  the 
provisions  of  the  settlement ;  they 
were,  after  being  admitted  to  prove 
for  the  amount,  allowed  to  receive 
the  dividends,  without  a  reference,  as 
the  fund  was  too  small  to  bear  that 
expense.  Ex^teHarriaon^reDorn" 
fordf  3  Dea.  25. 


REGISTRAR'S  REPORT. 

See  Practice. 

REHEARING. 

Although  the  1  &  2  fTtlL  4.  c.  5G. 
s.  S2.  directs,  that  the  decision  of  the 
Court  of  Review,  on  any  appeal  firom 
the  Commissioner  on  a  question  of 
proof,  shall  be  final,  unless  an  appeal 
to  the  Lord  Chancellor  is  lodged 
within  a  month, — the  Court  of  Review, 
under  special  circumstances,  permit- 
ted a  case  of  this  description  to  be 
reheard,  notwithstanding  the  petition 
for  rehearing  was  not  presented  until 
six  months  after  the  former  hearing. 
Ex  parte  Jackson^  re  Warroick,  3  Dea. 
651. 

Where  there  is  no  variation  be- 
tween the  minutes  and  the  Order,  as 
pronounced  by  the  Court,  the  Court 
will  not  entertain  an  application  to 
vary  the  minutes ;  the  proper  course 
for  any  party  dissatisfied  with  the 
Order  being  to  apply  for  a  rehearing. 
Ex  parte  DoUy^  re  Bawerman,  3  Dea. 
51, 

RELATION  TO  ACT  OF 
BANKRUPTCY. 

And  see  Sale. 
iS.,  being  sued  by  the  defendant, 
paid  money  into  Court  in  lieu  of  bail, 
on  the  Idth  September,  having  omit- 
ted to  put  in  bail,  or  pay  the  addi- 
tional sum  required  as  security  for 
costs ;  the  Court  ordered  the  money 
to  be  paid  to  the  defendant,  on  the 
2dd  September ;  on  the  9th,  S.  had 
committed  an  act  of  bankruptcy,  and 
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on  the  28th,  a  fiat  was  issued  against 
him. — Heidf  that  the  assignees  could 
not  recover  from  the  defendant  the 
money  so  paid  to  him  by  order  of 
the  Court.  Reynolds  v.  Wedd^  4  Bing. 
N.  C.  694. 

A  bankrupt  having,  within  two 
months  before  the  fiat,  deposited 
chattels  by  way  of  pledge,  in  consi- 
deration of  an  advance  of  money : — 
Heldf  that  the  transaction,  though 
bond  jute,  and  without  notice  of  an 
act  of  bankruptcy,  was  not  protected 
by  section  82  of  6  Geo,  4.  c.  16  ;  but 
that  his  assignees  might  recover  the 
value  in  trover.  Wright  v.  Feamley^ 
5  Bing.  N.  C.  89. 

RENTS. 

An  equitable  mortgagee  is  entitled 
to  the  rents  only  from  the  order  of 
sale,  notwithstanding  he  has  previ- 
ously given  notice  to  the  tenants  not 
to  pay  them  to  the  bankrupt.  Ex 
parte  Burrell,  re  Norman,  S  Dea.  76. 

Although  an  order  for  the  sale  of 
an  equitable  mortgage  is  accompanied 
by  an  order  of  reference  to  the  Com- 
missioners, to  ascertain  the  time  of 
the  deposit  of  the  deeds,  yet  if  the 
certificate  of  the  Commissioners  agrees 
with  the  statement  of  the  equitable 
mortgage,  he  is  entitled  to  the  rents 
accruing  from  the  date  of  the  order. 
Ex  parte  Thorpe,  re  Teasdakf  3  Dea. 
85. 

Although  an  equitable  mortgagee 
gives  notice  to  the  tenant  to  pay  him 
the  rent,  he  does  not  thereby  entitle 
himself  to  the  rent  accruing  before 


the  order  for  sale.    Ex  parte  Scott, 
re  Pearson,  3  Dea.  304. 

REPUTED  OWNERSHIP. 

And  see  Order  and  Disposition. 

An  agreement  was  entered  into  be- 
tween a  firm  in  England,  and  another 
in  America,  that  the  latter  should 
purchase  American  bank  shares,  and 
remit  them  to  the  English  house  for 
sale,  drawing  bills  on  the  English 
house  for  the  amount  of  the  pur* 
chase-money;  and  the  proceeds  of 
the  sale  of  the  shares  were  to  be  ap- 
plied by  the  English  house  in  pay- 
ment of  the  bills.  Various  bills  were 
drawn  by  the  American  on  the  Eng- 
lish house,  and  were  negotiated  by 
the  former.  Both  houses  became 
bankrupt,  and  the  certificates  of  the 
bank  shares  did  not  arrive  in  Eng- 
land until  afVer  the  bankruptcy  of  the 
English  house,  when  they  got  into 
possession  of  the  assignees. — Held, 
that  the  bill-holders  were  entitled  to 
have  the  proceeds  of  the  shares  ap- 
plied in  payment  of  the  bills,  and 
that  the  shares  were  not  within  the 
operation  of  the  clause  of  reputed  ow- 
nership. Ex  parte  Brawn,  re  Clagett, 
S  Dea.  91. 

Where  the  same  person  is  secre- 
tary to  two  insurance  companies, 
quitre,  whether  his  knowledge  of  a 
deposit  of  shares,  acquired  by  him 
as  secretary  to  one  of  the  companies, 
amounts  to  notice  to  the  other^  so  as 
to  prevent  the  operation  of  the  clause 
of  reputed  ownership.  Ex  parte 
Bignold,  re  Theobald,  3  Dea.  151. 
3  e2 
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The  bankrupt  agreed  with  A.,  the 
managing  director  of  a  railway  com- 
pany, that  certain  shares  belonging 
to  the  bankrupt  should  be  a  security 
for  the  payment  of  a  bill  accepted  by 
A.,  for  the  accommodation  of  the 
bankrupt,  and  which  the  bankrupt 
discounted  with  B.f  with  whom  the 
certificates  of  the  shares  were  depo- 
sited; but  no  formal  notice  to  the 
company  was  given  of  this  transac- 
tion, until  four  days  before  the  fiat 
issued ;  nor  was  any  transfer  made  of 
the  shares  in  the  books  of  the  com- 
pany, which  were  still  standing  in 
the  bankrupt's  name  at  the  time  of 
his  bankruptcy.  By  the  rules  of  the 
company,  no  shares  could  be  trans- 
ferred, without  the  consent  of  the 
directors ;  and  A,,  as  managing  direc- 
tor, received  all  applications  for  the 
transfer  of  shares. — HeU  that  the 
shares  were  not  in  the  order  and  dis- 
position, or  reputed  ownership,  of 
the  bankrupt.  Ex  parte  Harrwm, 
re  Medley,  S  Dea.  185. 

In  an  action  by  the  owner  of  fur- 
niture let  on  hire  to  an  hotel-keeper, 
who  became  bankrupt  whilst  it  was 
in  Ills  possession,  to  recover  damages 
from  his  assignees  for  seizing  and 
selling  it, — if  the  plaintiff  rely  on  a 
custom  for  hotel-keepers  to  hire  a 
portion  of  their  furniture,  the  ques- 
tion for  the  jury  will  be,  whether  the 
custom  is  so  general,  as  to  raise  a  fair 
doubt  and  suspicion  in  the  minds  of 
persons  trusting  him,  that  the  goods 
were  not  actually  the  goods  of  the 
bankrupt, — or,  in  otlier  words,  whe- 


ther it  is  so  general,  that  persons 
must  be  supposed  to  have  known, 
that  the  goods,  though  m  the  potses' 
don^  were  not  the  property  of  the 
bankrupt.  MMett  v.  Green,  8  Car. 
&  P.  382. 

Goods  allowed  to  be  in  the  order 
and  disposition  of  a  bankrupt,  as  re- 
puted owner,  by  the  consent  of  his 
assignee,  are  liable  to  be  seized,  upon 
a  subsequent  insolvency,  by  the  as- 
signee of  the  Insolvent  Debtors' 
Court  Butler  v.  Hohion^  4  Bing. 
N.  C.  290. 

A  bankrupt  agreed  to  pay  his  cre- 
ditors in  full,  and  gave  bills  for  the 
amount,  and  the  creditors  executed  a 
power  of  attorney,  to  one  A.  J?.,  to 
receive  their  dividends  for  the  bank- 
rupt's use.  The  bills  not  being  paid, 
and  a  second  commission  having  is- 
sued,— Held,  that  the  creditors,  and 
not  A*  fi.,  were  entitled  to  the  divi- 
dends, and  that  the  dividends  were 
not  in  the  reputed  ownership  of  the 
bankrupt.  Ex  parte  Smither,  re  (ro- 
vett,  S  Mont.  &  A.  698 ;  S.  C.  I 
Dea.  413. 

Where  a  bankrupt  pledges  shares 
in  a  company,  which  belonged  to  his 
wife  before  marriage,  notice  of  the 
tratisfer  must  be  given  to  the  com- 
pany, before  the  act  of  bankruptcy ; 
or  they  will  be  held  to  be  in  the  re- 
puted ownership  of  the  bankrupt. 
Ex  parte  Spencer,  re  Mitchell,  3  Mont. 
&  A.  697  ;  S.C.I  Dea.  468. 

The  bankrupt,  on  the  Ist  of  March, 
deposited  with  the  petitioner  certifi- 
cates of  shares  in  a  German  mining 


Re^saie, 


INDEX. 


Sak. 


777 


company,  for  securing  a  loan  of 
money,  with  an  agreement  accompa- 
nying the  deposit,  by  which  he  en- 
gaged to  complete  the  transfer  of  the 
shares,  when  required.  The  peti- 
tioner sealed  up  these  documents  in 
a  packet,  which  she  entrusted  to  the 
bankrupt  to  keep  in  his  iron  safe, 
for  better  security  ;  where  the  same 
remained  until  three  weeks  before 
the  bankruptcy,  when  it  was  re- 
claimed by  the  petitioner.  The  bank- 
rupt, long  before  his  bankruptcy, 
told  one  of  the  directors  of  the  com- 
pany, that  he  had  deposited  the  cer- 
tificates with  the  petitioner ;  and  this 
director,  on  the  morning  of  the  7th 
December,  communicated  that  fact 
to  the  board  of  directors  ;  and  in  the 
evening  of  that  day  the  act  of  bank- 
ruptcy was  committed. — Heldf  that 
the  shares  were  not  in  the  reputed 
ownership,  or  in  the  order  and  dis- 
position of  the  bankrupt,  at  the  time 
of  his  bankmptcy.  Ex  parte  Ann 
Richardson^  re  Christopher  Richard^ 
«of?,  3  Dea.  496. 

Semble,  that  the  shares  in  a  com- 
mercial company,  possessing  lands  in 
a  foreign  country,  for  the  purposes 
of  trade,  are  not  to  be  considered 
as  real  property.     Ibid. 

REi-SAIiC 
A  person  contracted  to  purchase 
an  estate  of  the  assignees  for  5350L 
and  forthwith  resold  it  for  5600/. ; 
the  assignees  were  ordered  to  convey 
to  the  sub-vendee.  Ex  parte  Ander- 
donf  re  Manning,  S  Mont.  &  A*  698 ; 
S.  C.  1  Dea.  585. 


REVERSING  ADJUDICATION. 
A  creditor  cannot  petition  to  re- 
verse the  adjudication,  under  1  &  2 
WUL  4.  c.  56.  s.  17.  Ex  parte  KU- 
nerf  re  Bryant^  S  Mont.  &  A.  722  ; 
S.  C.  2  Dea.  824. 

REVIVOR. 
A  petition  to  revive  a  former  order 
is  of  course,  unless  some  hardship 
can  be  shown  from  such  revivor. 
Ex  parte  Evans,  and  Ex  parte  ElUtf 
re  Evans,  3  Dea.  881. 

SALE. 
And  see  Resale. 
(Of  Bankrupt's  Property  previous  to 

the  Itatf  when  affected  by  Act  of 

Bankruptcy.) 

The  defendant,  being  in  the  em- 
ployment of  J.  in  his  trade,  sold  bond 
fide  some  goods  belonging  to  /.,  after 
J.  had  committed  an  act  of  bank- 
ruptcy, of  which  the  defendant  was 
ignorant.  The  sale  was  more  than 
two  months  before  the  fiat  issued. 
The  defendant  acted  under  a  general 
authority.  The  assignee  brought 
trover. — Held,  1st,  on  a  plea  of  not 
guilty,  that  defendant,  having  sold 
under  a  general  authority  only,  had 
been  guilty  of  a  conversion,  and  that 
if  he  had  any  justification,  he  should 
have  pleaded  it  specially ;  2nd,  on 
an  issue  joined  on  a  traverse  of  the 
assignees'  possession, — that  the  plain- 
tiff must  recover,  no  evidence  having 
been  given  that  the  purchaser  was 
ignorant  of  the  bankruptcy  ;  sections 
81  and  82  of  the  6  Geo.  4.  c.  16^ 
protecting  the  transfer  onlyt  where 
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the  party  dealing  with  the  bankrupt 
is  without  notice ;  and  the  burthen 
of  proof  being  hereon  the  defendant, 
who  affirmed  the  sale.  Pearson  ▼• 
Graham,  6  Adol.  &  E.  899. 

{0/ Bankrupt's  Property  subsequent  to 
the  Fiai.) 
Two  of  three  assignees  caused 
certain  property  of  the  bankrupt's  to 
be  soldi  and  executed  a  conveyance 
to  the  purchaser ;  but  the  third  as- 
signee declined  to  execute  it>  on  the 
ground  that  the  sale  had  taken  place 
without  his  authorityi  and  that  he 
was  not  satisfied  it  was  for  the  bene- 
fit of  the  estate.  On  a  petition  by 
the  purchaser,  for  an  Order  on 
the  third  assignee  to  execute  the 
deed,  the  Ck>urt  refused  such  Order, 
without  a  previous  reference  to  the 
Registrar,  to  inquire  whether  the 
sale  was  beneficial  to  the  estate,  and 
whether  the  conveyance  was  a  fit 
and  proper  deed  to  be  executed  by 
the  assignee.  Ex  parte  UnderhilU  re 
Bishtony  8  Deac.  S26. 

SANCTION  OF  COURT. 

And  see  Compeomisb. 
Semhk,  the  Lord  Chancellor  has 
jurisdiction  to  sanction  an  arrange- 
ment made  by  a  bankrupt  with  his 
assignees,  to  submit  to  the  commis- 
sion, on  payment  to  him  of  a  certain 
sum  out  of  his  estate,  and  to  order 
his  assignees  to  pay  to  him  a  portion 
of  that  sum,  in  pursuance  of  such 
arrangement ;  the  major  part  of  the 
bankrupt's  creditors^  both  in  number 


and  value,  having  agreed  to  the  ar- 
rangement at  a  meeting  duly  con- 
vened for  that  purpose.  Ex  parte 
Jarrardf  re  Chambers,  $  Dea.  1. 

An  estate  is  conveyed  to  trustees, 
upon  trust,  to  permit  the  same  to  be 
occupied  and  used  by  6.  G.  for  life, 
and  afler  his  death  by  jT.  G.,  for  his 
life,  with  remainders  over;  and  it 
was  provided,  that  the  person,  who 
should  be  entitled  to  the  use  and  oc- 
cupancy of  the  mansion-house,  should 
reside  and  dwell  therein,  and  use  the 
name  and  arms  of  G.,  upon  pain  of 
forfeiting  all  benefit  under  the  settle- 
ment. In  1819  T,  G.  became  bank- 
rupt, and  shortly  afterwards  obtained 
his  certificate.  At  this  time  G.  G., 
the  first  tenant  for  life,  was  in  pos- 
session of  the  property,  and  remained 
so  till  his  death,  in  1887;  when 
r.  G.  entered  on  possession.  — 
Held,  that  T.  G.  had  such  a  life  inte- 
rest in  remainder  in  this  property,  aa 
passed  to  his  assignee  under  his 
bankruptcy,  liable  to  be  defeated  by 
the  default  of  T.  G.  to  comply  with 
the  conditions  of  the  settlement;  and 
that  the  Court  would  give  its  sanc- 
tion to  an  agreement  entered  into 
between  the  bankrupt  and  assignees, 
by  which  a  reasonable  allowance  was 
to  be  made  to  the  bankrupt,  to  in- 
duce him  to  serve  the  estate,  by  con- 
tinuing to  reside  in  the  mansion- 
house,  and  fulfilling  the  conditions  of 
the  settlement.  Ex  parte  Goldna/,  re 
Goldney,  8  Dea.  570. 

Order  made,  without  a  reference, 
confirming  a  compromise  between  a 
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bankrupt  and  his  assignees,  by  which 
the  bankrupt  agreed  to  abandon  all 
further  h'tigadon,  with  respect  to  the 
validity  of  the  commission,  in  consi- 
deration of  a  sum  of  money  paid  to 
him  out  of  the  estate ;  such  compro- 
mise being  approved  by  more  than 
three-fourths  in  number,  and  five- 
sixths  in  value,  of  the  creditors  who 
had  proved^  and  also  a  considerable 
body  of  creditors  who  had  not  proved, 
under  the  commission ;  and  none  of 
the  creditors  dissenting.  In  re  Cham" 
hers,  1  Mylne  &  C.  509. 

SECOND  FIAT. 
See  Fiat. 

SERVANTS  AND  CLERKS. 

A  clerk,  who  voluntarily  leaves  his 
master  twelve  months  before  his 
bankruptcy,  because  he  finds  he  is 
becoming  insolvent,  is  not  entitled  to 
six  months'  wages  in  full,  under  the 
6  Geo.  4.  c.  16.  s.  49.  Ex  parte  Gee, 
re  Sower,  3  Dea.  341.  563. 

SET-OFF. 
A  declaration  alleging  that,  in  con- 
sideration that  R,f  before  his  bank- 
ruptcy, would  sell  certain  goods  to  the 
defendant,  the  defendant  agreed  to 
pay  for  the  same  prompt  two  months^ 
or  by  an  acceptance  5  and  containing 
an  averment  of  the  delivery  of  the 
goods,  and  of  the  defendant's  refusal 
to  pay  by  an  acceptance,  or  other- 
wise, whereby  A.,  before  he  became 
a  bankrupt,  was  deprived  of  the  use 
and  benefit  of  an  acceptance,  and  of 
all  the  benefit  which  would  have  re- 


sulted from  discounting  the  said  ac- 
ceptance, and  was  put  to  great  loss 
and  inconvenience,  and  his  estate, 
applicable  to  the  discharge  of  his  just 
debts,  was,  by  reason  of  the  non-pay- 
ment for  the  said  goods,  much  dimi- 
nished in  value, — does  not  sound  in 
unliquidated  damages,  so  as  to  de- 
prive the  defendant  of  his  right  of 
set-off  under  the  Bankrupt  Act,  6 
Geo.  4.  c.  16.  s.  50.  Groom  v.  Westf 
1  Perry  &  D.  19. 

Assumpsit  by  assignees  of  5.,  a 
bankrupt,  for  money  had  and  re- 
ceived to  the  use  of  the  assignees 
since  the  bankruptcy.  Plea,  that 
before  the  bankruptcy,  and  before 
notice  of  any  act  of  bankruptcy,  the 
defendant  gave  credit  to  the  bank- 
rupt to  the  amount  of  50/.,  by  indors- 
ing for  his  accommodation,  and  with- 
out consideration,  a  bill  of  exchange 
for  that  amount,  drawn  by  him,  and 
payable  to  the  bankrupt's  order,  and 
that  such  credit  was  of  a  nature  likely 
to  end  in  a  debt.  The  plea  then 
alleged,  that  the  amount  of  the  bill 
was  paid  by  the  defendant  on  its  dis- 
honour, after  the  bankruptcy,  but 
before  the  commencement  of  the  ac- 
tion, and  the  bankrupt  thereupon 
became  indebted  to  the  defendant ; 
that  before  the  bankruptcy,  S.  drew 
a  bill  of  exchange  on  the  Chester- 
field bank,  and  delivered  it  to  the 
defendant,  by  way  of  loan,  that  he 
might  raise  the  amount,  and  thereby 
gave  credit  to  the  defendant,  to  tha 
amount ;  and  that  afterwards,  before 
the  bankruptcy,  the  defendant  ob- 
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tained  the  amount  of  the  said  bill 
from  the  ChesterBeld  bank,  and  that 
he  was  ready  and  willing  to  set  off 
the  two  sums  against  each  other. 
Replication,  that  the  defendant  did 
not  give  credit  to  the  defendant,  and 
that  S,  was  not  nor  is  now  indebted 
to  the  defendant  moc2c;(^/(imitf. — Held, 
that  the  plea  showed  such  a  giving 
of  credit  to  the  bankrupt  within  the 
statute  6  Geo.  4.  c.  16.  s.  50.,  as 
might  be  the  subject  of  set-off  in 
an  action  brought  by  the  assignees. 
Hulme  V.  Muggleston^  3  Mees.  &  W. 
dO. 

To  a  count  for  money  had  and 
received  to  the  use  of  assignees  of  a 
bankrupt,  the  defendant  pleaded,  that 
although  the  money  mentioned  re- 
mained and  was  in  the  possession  of 
the  defendant  afler  the  bankruptcy, 
yet  that  it  was  in  fact  received  be- 
fore the  issuing  of  the  fiat,  and  from 
thence  remained  in  the  defendant's 
possession;  that  before,  and  at  the 
time  of  the  issuing  of  the  fiat,  the 
bankrupt  was  indebted  to  the  de- 
fendant in  a  larger  sum,  and  that 
at  the  time  he  so  gave  credit  to  the 
bankrupt,  he  had  no  notice  of  any 
act  of  bankruptcy. — Held^  that  this 
was  not  a  good  ground  for  a  set-off 
(which  the  plea  concluded  with),  and 
that  the  plea  was  therefore  bad. 
JFood  V.  Smith,  4  Mees.  &  W.  5%%, 

A,  levies  an  execution  against  B.^ 
and  while  in  possession  of  the  goods 
the  landlord  distrains  them  for  rent, 
which  A.  pays,  to  relieve  the  goods 
from  the  distress.  A.  becomes  bank- 


rupt, having  committed  an  act  of 
bankruptcy  before  tlie  levy;  by 
which  ^.*s  execution  is  defeated, 
and  the  assignees  possess  themselves 
of  the  goods. — Held,  that  the  rent 
paid  by  A,  to  the  landlord  was  so 
much  money  had  and  received  by 
the  assignees  to  their  use,  and  might 
be  set  off  by  him  against  any  demand 
of  the  assignees.  Ex  parte  Elliott,  re 
Jermyn,  S  Dea.  843. 

SHARES  IN  JOINT  STOCK 

COMPANY. 

See  Joint  Stock  Company. 

SHEEP-SALESMAN. 
See  TaADiNG. 

SHERIFF. 
A  sheriff  who  levies  execution  on 
the  goods  of  a  defendant,  who  be- 
comes bankrupt,  on  an  act  of  bank- 
ruptcy committed  before  the  exe- 
cution, is  liable  in  trover  to  the 
assignees  of  the  bankrupt ;  notwith- 
standing he  has  no  notice  of  the  act 
of  bankruptcy.  Garland  v.  Carlisle, 
4  Ring.  N.  C.  7 ;  3  Mees.  &  W. 
153;  11  Rligh,  421  ;  4  Scott,  587; 
on  appeal  to  the  House  of  Lords ; 
in  which  two  last-mentioned  reports 
the  judgments  are  fully  reported. 

SOLICITOR. 
As  to  Taxation  qf  his  BUI,  see  Tax< 

ATION. 

If  the  solicitor  to  one  of  the  par^ 
ties  to  a  petition,  whose  costs  are  or- 
dered to  be  paid  out  of  the  estate, 
does  not  take  in  his  bill  in  a  reason- 
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able  timey  the  funds,  regardless  of  the 
bil1|  must  be  divided  amongst  the 
creditors.  Ex  parte  Monkf  re  Bur^ 
ford,  S  Mont.  &  A.  626. 

The  solicitor  to  the  fiat,  who  was 
a  mortgagee  of  the  bankrupt's  estate, 
obtained  leave  to  bid  at  the  sale. 
But  qucere,  whether  he  can  have  leave 
to  purchase.  Ex  parte  BriggSf  re 
Winchester,  $  Dea.  238. 

A  solicitor  may  take  out  a  fiat,  as 
petitioning  creditor,  on  the  amount 
of  his  bill  before  it  is  taxed ;  but  if 
ader  taxation  it  is  reduced  below 
100/.,  the  fiat  will  be  annulled.  Ex 
parte  Ford,  re  Ford,  S  Dea.  424. 

(Lien  for  his  Costs,) 
The  fund  in  Court  being  decreed 
to  the  assignees  of  a  party,  who  in 
the  course  of  the  cause  had  become 
bankrupt,  the  solicitors  employed  by 
him,  during  part  of  the  proceedings, 
have  a  lien  for  their  costs.  Pounsey 
V.  Humphreys,  1  Coop.  142. 

Where  costs  are  ordered  to  be 
paid  to  the  client,  solicitors  need  not 
wait  tlie  result  of  process  to  compel 
the  payment  of  such  costs,  but  may 
insist  upon  the  immediate  benefit  of 
their  lien.    Ibid. 

SPECIAL  CASE. 
The  counsel  for  the  appellant,  in 
applying  for  a  special  case^  is  bound 
to  state  to  the  judge  who  certifies  it, 
the  ground  of  appeal ;  and  the  case 
itself  should  state  the  facts  found  by 
the  Court,  and  not  the  evidence  at 
length,    by  which    the   facts  were 


proved.    Ex  parte  fVilson,  re  Bent- 
ley,  3  Dea.  214. 

Practice,  as  to  obtaining  approval 
of  a  judge  to  a  special  case.  Ex  parte 
Woodward,  re  Turner,  3  Dea.  303. 

AAer  a  petition  for  annulling  the 
fiat  has  been  heard  and  disposed  of 
by  the  Court  of  Review,  the  Lord 
Chancellor  can  only  interfere  in  his 
appellate,  and  not  in  his  original,  ju- 
risdiction in  bankruptcy ;  and  an  ap- 
peal, to  remove  the  order  on  such  a 
petition,  must  be  brought  before  him 
by  way  of  special  case,  unless  he 
shall  otherwise  direct ;  which  direc- 
tion will  only  be  given  under  very 
special  circumstances.  Ex  parte 
Stubbs,  re  Hall,  3  Dea.  549. 

No  appeal  lies  to  the  Lord  Chan- 
cellor against  the  settlement  of  a  spe- 
cial case  by  a  judge  of  the  Court  of 
Review,  for  refusing  to  introduce  into 
the  case  a  statement  of  certain  factSi 
which  the  appellant  contended  ought 
to  be  inserted  in  it ;  the  1  &  2  WUL 
4.  c.  56.  s.  3.  17.  confining  the  right 
of  appeal  to  matters  of  law  or  equity, 
or  the  refusal  or  admission  of  evi- 
dence, only;  and  the  3d  section  de- 
claring, that  the  determination  of  the 
judge  in  the  settlement  of  the  case 
shall  be  final  and  conclusive.  Ex  parte 
SttMs,  re  Hall,  3  Dea.  549. 

Lord  Brougham^s  observations  in 
Ex  parte  Keys,  I  Mont.  &  A.  242^ 
3  Dea.  &  C.  275,  as  to  the  Lord 
Chancellor's  jurisdiction,  in  all  matters 
relating  to  the  fiat,  being  wholly  un^^ 
touched  by  the  provisions  of  the  1  & 
2  Wilk  4.  c.  5^,t  eorrectedi    Ibid. 
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.  Where  a  petition  of  appeal  was  pre* 
sented  to  tbe  Lord  Chancellor,  after 
one  of  the  judges  of  the  Court  of 
Review  had  refused  to  certify  a  spe- 
cial case,  on  the  ground  that  the 
question  was  one  of  fact,  the  petition 
was  dismissed,  with  costs.  Ex  parte 
Woodward,  re  Turner^  3  Dea.  293. 

SPECIFIC  PERFORMANCE. 

Where  the  common  order  is  made  for 
the  sale  of  the  bankrupt's  estate,  on 
the  petition  of  an  equitable  mortga- 
gee, the  Court  of  Review  has  juris- 
diction to  compel  the  purchaser  spe- 
cifically to  perform  his  contract,  and 
for  that  purpose  to  refer  it  to  the 
Registrar  of  the  Court,  to  inquire 
whether  the  vendors  can  make  a 
good  title  to  the  property.  Ex  parte 
Brettettj  re  Goren^  3  Dea.  111.  But 
see  post. 

The  Court  of  Review  has  not  ju- 
risdiction to  order  the  specific  per- 
formance of  a  contract,  against  a 
purchaser  at  a  sale,  which  took  place 
under  the  common  order  made  by 
that  Court,  on  the  petition  of  an 
equitable  mortgagee.  Ex  parte  Cutts, 
re  Goren,  3  Dea.  242. 

STATUTE  OF  LIMITATIONS. 

A  payment,  by  one  of  two  joint 
makers  of  a  promissory  note,  of  any 
interest  due  on  the  note,  prevents 
the  other  joint  maker  from  availing 
himself  of  the  Statute  of  Limitations. 
Ex  parte  Woodward^  re  Turner,  3 
Dea.  290. 

Ai  and  B.  make  a  joint  promissory 


note;  ten  years  aiiei  the  date  of 
which,  B,  executes  an  assignment  of 
his  property,  in  trust  for  his  credi- 
tors, under  which  a  dividend  is  paid 
to  the  holder  of  the  note ;  A,  becomes 
bankrupt. — Held,  that  the  payment 
of  the  dividend  under  B.'s  assign- 
ment, being  after  the  Statute  of  Limi- 
tations had  already  run,  did  not  re- 
vive the  debt,  against  A,,  so  as  to 
enable  the  holder  to  prove  on  the 
note,  under  the  fiat  against  A.  Ex 
parte  Woodward,  re  Turner,  3  Dea. 
294. 

STATUTES. 
{Construction  of.) 

Qucsre,  Whether  section  110  of  6 
Geo.  4.  c.  16.  be  retrospective.  Green 
V.  Weston,  3  Mont.  &  A.  414. 

The  127th  section  of  6  Geo.  4.  c. 
16., — which  vests  in  the  assignees  all 
the  future  estate  and  effects  of  a 
bankrupt,  who  does  not  pay  15«.  in 
the  pound  under  his  second  commis- 
sion, in  his  assignees, — is  retrospec- 
tive. Young  V.  Riskworth,  3  Nev.  & 
P.  585. 

The  6  Geo.  4.  c.  16.  s.  127.  enacts, 
that  where  a  person,  who  has  ob* 
tained  his  certificate,  shall  again  be- 
come bankrupt,  and  kace  obtained,  or 
shall  hereafter  obtain,  such  certifi- 
cate as  aforesaid, — unless  his  estate 
shall  produce  sufficient  to  pay  his 
creditors  \5s.  in  the  pound,  his  future 
effects  shall  vest  in  his  assignees. — 
Held,  that  that  enactment  applies  only 
to  bankruptcies  happening  <^er  the 
passing  of  the  act.  Guthrie  v.  £ov- 
cher,  8  Sim.  248. 
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STAYING  ADVERTISEMENT. 

See  Advertisement. 

STAYING  CERTIFICATE. 
See  Certificate. 

STAYING  FIAT. 
See  Fiat. 

SUBSTITUTION  OF  DEBT. 

See  Petitioning  Creditor. 

SUITS  IN  EQUITY. 

And  see  Actions, 

At  a  meeting  of  creditors  to  decide 
on  referring  disputes  to  arbitrationi 
and  commencing  suits  in  equity,  a 
creditor  may  consent  by  proxy,  under 
tbe  6  Geo.  4.  c.  16.  s.  88.  Ex  parte 
Belcher,  re  Bannatyne,  3  Dea.  98. 

Tbe  assignees  of  a  bankrupt  hav- 
ing sold  his  estate,  whilst  be  was 
proceeding  to  get  bis  commission  su- 
perseded, be  filed  a  bill  against  them 
and  the  purchaser  and  their  respec- 
tive solicitors,  charging  them  with 
fraud  and  collusion  in  the  sale,  and 
alleging  that  be  had  settled  with  all 
his  creditors,  and  that  they  had  con- 
sented to  the  commission  being  su- 
persecled.  A  demurrer  to  the  bill, 
on  the  ground  that  the  plainti£F  was 
an  uncertificated  bankrupt,  was  over- 
ruled. Lantom  v.  Holcombey  8  Sim.  76. 

A  bill  was  filed  by  an  insolvent 
debtor  against  A.  (who  was  in  pos- 
session of  an  estate  claimed  by  him) 
and  his  assignees,  alleging  that  the 
assignees  had  refused  to  sue  for  the 
estate,  because  they  were  apprehensive 
of  incurring  personal  expenses;  but  that 


they  were  willing  to  concur  in  a  sale 
of  it  for  the  benefit  of  tbe  plaintiff 
and  his  creditors, — and  that,  if  the 
estate  were  sold,  the  proceeds  would 
be  sufficient  to  pay  the  creditors,  and 
to  leave  a  considerable  surplus;  and 
praying,  that  A,  might  be  declared  to 
be  a  trustee  of  the  estate  for  the 
plaintiff  and  his  creditors,  and  that  it 
might  be  sold  and  the  proceeds  paid 
to  the  assignees,  and  that  A,  might 
be  restrained  from  proceeding  with 
an  action  which  he  had  brought 
against  the  plaintiff.  A  demurrer  to 
the  bill  was  overruled.  Kaye  v.  jPoff- 
hrookcy  8  Sim.  28. 

The  institution  of  a  suit  under  sec- 
tion 88  of  the  Bankrupt  Act,  6  Geo. 
4.  c.  IG.,  may  be  authorized  by  cre- 
ditors present  by  attorney,  as  effec- 
tually as  by  creditors  present  in 
person.  Bannatyne  v.  Leader,  S 
Mylne  &  C.  379 ;  S.  C.  Ex  parte 
Belcher,  3  Mont.  &  A.  448. 

The  official  assignee  of  a  bankrupt's 
estate  filed  a  bill  against  the  respec- 
tive personal  representatives  of  two 
successive  assignees,  for  an  account 
and  payment  of  monies,  which,  hav- 
ing formed  part  of  the  bankrupt's 
assets,  were  lying  in  the  hands  of  the 
assignees  at  the  time  of  their  respec- 
tive deaths,  and  were  never  afterwards 
accounted  for.  The  monies  consisted 
partly  of  unclaimed  dividends,  partly 
of  sums  set  apart  to  answer  unsub- 
stantiated claims,  and  partly  of  undi- 
vided surplus.  Both  the  assignees 
died  before  the  passing  of  the  6  Geo, 
4.  cl6.    The  bill  was  filed  in  1834^ 
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and  in  the  following  year  the  5  &  6 
fVilL  4.  c.  29.  was  passed,  by  which 
the  110th  section  of  the  former  act 
was  repealed,  and  the  unclaimed  di- 
vidends of  a  bankrupt's  estate  were 
devoted  to  certain  public  purposes 
therein  specified. — Held,  that  the  o^ 
ficial  assignee  was  competent  to  main- 
tain such  a  suit,  and  that  the  particu- 
lar creditors  to  whom  the  unclaimed 
dividends  had  been  allotted,  and  the 
Attorney-Greneral,  were  not  necessary 
parties  in  it.  Green  v.  IFeston,  3 
Mylne  &  C.  385  ;  S.  C.  $  Mont.  & 
A.  414. 

SUPERSEDEAS. 

The  Court  refused  to  supersede  a 
commission  issued  twenty-six  years 
ago,  on  tlie  mere  application  of  an 
uncertificated  bankrupt ;  although 
20«.  in  the  pound  had  been  paid  to 
the  creditors,  and  all  the  Commis- 
sioners and  assignees  were  dead.  Ex 
parte  fVard,  re  Ward,  S  Dea.  39. 

SURETY. 

And  see  Guaraktee. 

An  insolvent  is  not,  by  his  dis- 
charge under  the  Insolvent  Debtors' 
Act,  released  from  an  action  at  the 
suit  of  his  surety,  for  money  paid 
after  the  discharge,  in  respect  of  an 
annuity  granted  by  the  insolvent  be- 
fore. Hocken  v.  Browne,  4t  Bing.  N« 
C.400. 

A,  accepted  four  bills  for  the  ac- 
commodation of  B.,  which  B.  indors- 
ed and  deposited  with  his  bankers, 
as  a  collateral  security  for  his  float- 
ing balance  with  them.    B.  became 


bankrupt ;  when  the  bankers  proved 
for  a  balance  greatly  exceeding  the 
amount  of  the  bills,  excepting  the 
bills,  among  others,  as  securities  then 
held  by  them ;  and  they  afterwards 
received  a  dividend  of  2s.  in  the 
pound  on  the  amount  of  their  proof. 
The  bills  were  subsequently  paid  in 
full  by  A. — Held,  that  the  bankers 
were  not  bound  to  refund  to  A.  the 
dividend  of  2s.  on  the  amotmt  of  the 
bills ;  and  that  A.  was  only  entitled  to 
stand  in  their  place^  in  respect  of  any 
future  dividends  on  the  bills.  Ex 
parte  Holmes,  re  Gamer,  3  Dea.  662. 
A,  grants  an  annuity  to  C,  and  B,, 
as  the  surety  of  A.,  jointly  and  seve- 
rally covenants  with  C.  to  pay  the  an- 
nuity ;  provided,  if  default  should  be 
made  in  payment  of  the  annuity  by 
A^  C.  would  give  B,  notice  in  writ- 
ing of  so  much  of  the  annuity  as 
might  be  in  arrear,  twenty-one  days 
previous  to  the  adoption  of  any 
measures  against  B,,  to  enforce  the 
payment  of  them.  B.  becomes  bank- 
rupt, before  any  default  is  made  by 
A,  in  the  payment  of  the  annuity. — 
Held,  that  C.  could  not  prove  for  the 
value  of  the  annuity,  under  the  pro- 
visions of  the  6  Geo,  4,  c.  16.  s.  54. 
Ex  parte  Marks,  re  Colnagki,  3  Dea. 
133. 

TAXATION  OF  COSTS. 
QucBre,  Whether  a  petition  to  tax 
the  petitioning  creditor's  bill  of  costs 
must  be  served  on  him?  Ex  parte 
Moore,  re  Cartwright,  3  Mont  &  A. 
699  \  S.G.I  Dea.  578. 
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A  petition  to  the  general  jurisdic- 
tion of  the  Court,  for  taxation  of  a 
bill  of  costs,  must  set  out  objection- 
able items ;  and  a  general  reference 
to  the  bill  of  costs  is  not  sufficient. 
Ibid. 

If  the  petition  state,  as  objection- 
able, items  already  disallowed  by  the 
Commissioner,  it  is  insufficient ;  but 
it  seems,  that  it  may  stand  over  to  be 
amended.     Ibid. 

The  right  of  a  201,  creditor  to  re- 
tax  costs,  under  6  Geo.  4.  c.  16.  s. 
14.,  is  confined  to  costs  after  the 
choice  of  assignees.     Ibid. 

A  petition  by  a  creditor  to  re-tax 
the  petitioning  creditor's  bill,  which 
has  been  paid  two  years,  will  lie,  if 
the  creditor  has  but  lately  proved. 
Ibid, 

A  charge  in  a  solicitor's  bill,  for 
attendance  to  prevail  on  certain  cre- 
ditors to  vote  in  the  choice  of  assig- 
nees, and  for  the  preparing  proofs  for 
that  purpose,  renders  the  whole  bill 
liable  to  taxation.  Ex  parte  Davis, 
re  Sherry,  3  Dea.  d£0. 

It  is  not  multifarious,  to  pray  for 
the  taxation  both  of  the  solicitor's 
and  messenger's  bills ;  but  the  peti- 
tioner should  not  pray  costs  against 
the  messenger.  Ex  parte  Pring,  re 
Daois,  3  Dea.  322. 

One  of  three  assignees,  who  was 
also  a  creditor  of  the  bankrupt,  re- 
quested the  Commissioners  to  tax 
the  bills  of  the  solicitor  to  the  fiat, 
amounting  to  2191/.,  most  of  which 
the  Commissioners  declined  to  tax, 
but  professed  to  tax  four  of  them^ 


and  then  made  an  order  on  the 
assignees  for  payment  of  the  amount. 
— Held,  that  the  assignee  was  not 
estopped, — by  having  joined  his  co- 
assignees  in  the  payment  of  the  bills, 
pursuant  to  the  order  of  the  Com- 
missioners,— from  applying  to  the 
Court  for  an  Order  for  taxation;  and 
that  he  was  entitled  to  such  Order, 
as  well  in  his  character  of  assignee, 
as  in  that  of  a  creditor,  of  the  bank- 
rupt. Ex  parte  Fosbrooke,  re  Fisher 
and  Simmonds,  3  Dea.  686. 

TRADING. 

A  farmer,  who  was  in  the  habit  of 
buying  from  time  to  time  half  as 
many  more  sheep  as  was  necessary  to 
stock  his  farm,  and  of  selling  the  sur- 
plus at  a  profit,  is  a  trader  within  the 
bankrupt  law,  as  a  sheep  salesman. 
Ex  parte  Netvall,  re  Newall,  S  Dea, 
333. 

TROVER. 

See  Actions. — Sheriff. 

TRUSTEE. 

{Under  a  Trust  Deed  for  the  Benefit 
of  Creditors,) 
The  petitioner  struck  a  docket 
against  the  bankrupt,  which  he  after- 
wards abandoned,  and  entered  into 
an  arrangement,  by  which  the  bank- 
rupt assigned  all  his  property  to  the 
petitioner,  in  trust  for  himself  and  the 
other  creditors.  After  the  petitioner 
had  taken  possession  of  the  bank- 
rupt's property,  and  incurred  some 
expense  in  the  execution  of  the  trusts, 
another  creditor  sued  out  a  fiat  against 
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the  bankrupts,  under  which  the  as- 
signees seized  the  bankrupts'  pro- 
perty in  the  hands  of  the  petitioner. 
— Held,  that  the  petitioner  had  no 
lien  on  the  property,  as  against  the 
assignees ;  the  docket  struck  by  him- 
self being  primd  facie  evidence  of  his 
having  notice  of  an  act  of  bankruptcy 
prior  to  the  trust  assignment,  and  the 
assignment  itself  amounting  to  an  act 
of  bankruptcy.  Ex  parte  Sxoinbumef 
re  Field,  S  Dea.  396. 

It  is  not  because  the  name  of  a 
creditor  is  inserted  as  one  of  the 
trustees  in  a  trust  deed,  that  the  firm, 
of  which  he  is  a  partner,  cannot  sue 
out  a  fiat  as  petitioning  creditors,  if 
the  deed  was  not  executed  by  him- 
self, nor  any  member  of  the  firm. 
Re  Wood,  S  Dea.  514. 

{Bankrupt  Trustee.) 
On  a  petition,  under  6  Geo.  4.  c. 
16.  s.  79.,  for  appointing  a  new  trus- 
tee, the  bankrupt,  if  served,  is  enti- 
tled to  the  costs  of  his  appearance. 
Ex  parte  Whitley,  3  Mont.  &  A.  696 ; 
S.  C.  1  Dea.  478. 

Practice  as  to  confirming  the  Re- 
gistrar's report,  on  a  reference  to  ap- 
point a  trustee.  Anon.  S  Dea.  !i2$ ; 
S.  C.  Ex  parte  Masefieldf  re  Brooks, 
3  Mont.  &  A.  487. 

UNCLAIMED  DIVIDENDS. 

The  Court  of  Review  has  no  power 
to  order  any  payment  out  of  un- 
claimed dividends,  or  of  the  interest 
made  from  them.  Ex  parte  Gregg, 
re  Wabndey,  Z  Dea.  308. 


Order  as  to  payment  of  unclaimed 
dividends  by  the  executrix  of  an  as- 
signee. Ex  parte  Raikes,  re  Tnke, 
3  Dea.  494. 

The  oiHcial  assignee  of  a  bank- 
rupt's estate  filed  a  bill  against  the 
respective  personal  representatives  of 
two  successive  assignees,  for  an  ac- 
count and  payment  of  monies,  which, 
having  formed  part  of  the  bankrupt's 
assets,  were  lying  in  the  hands  of  the 
assignees  at  the  time  of  their  respec- 
tive deaths,  and  were  never  after- 
wards accounted  for.  The  monies 
consisted,  partly  of  undaimed  divi- 
dends, partly  of  sums  set  apart  to  an- 
swer unsubstantiated  claims,  and 
partly  of  undivided  surplus.  Both 
the  assignees  died  before  tlie  passing 
of  the  6  Geo.  4.  c.  16.  The  bill  was 
filed  in  1834;  and  in  the  following 
year  the  5  &  6  WilL  4.  c.  29.  was 
passed,  by  which  the  110th  section 
of  the  former  act  was  repealed,  and 
the  unclaimed  dividends  of  a  bank- 
rupt's estate  were  devoted  to  certain 
public  purposes  therein  specified. — 
Held,  that  the  official  assignee  was 
competent  to  mamtain  such  a  suit, 
and  that  the  particuhr  creditors,  to 
whom  the  unclaimed  dividends  had 
been  allotted,  and  the  Attorney  Ge- 
neral, were  not  necessary  parties  to 
it.  Green  v.  Weston,  3  Mylne  & 
Craig,  385 ;  S.  C.  3  Mont.  Sc  A.  414. 

UNLIQUIDATED  DAMAGES. 

See  Proof. — Set-off. 

USE  AND  OCCUPATION. 
See  Lease. 
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USURY, 

The  petitioner  lent  the  bankrupt 
1600/.  on  his  promissory  note,  pay- 
able three  months  after  date,  renew- 
able for  the  same  period  at  the  op- 
tion of  the  bankrupt,  but  so  as  not 
to  exceed  the  period  of  eighteen 
months  in  the  whole ;  the  bankrupt 
undertaking  to  pay  7^/.  per  cent,  in- 
teresty  and  SL  per  cent,  for  insurance. 
The  note  was  renewed  four  times 
successively ;  and,  on  each  renewal, 
the  same  rate  was  deducted  for  inte- 
rest and  insurance. — Helds  that  this 
transaction  was  not  protected  by  the 
3  &  4  WiU.  4.  c.  98.  s.  7.  (which  al- 
lows any  interest  to  be  taken  on  a 
bill  or  note  not  having  more  than 
three  months  to  run,)  and  was  conse- 
quently usurious,  and  the  note  inca- 
pable of  proof.  Ex  parte  Terrewest, 
re  Poynter^  3  Dea.  590, 

VENDOR  AND  PURCHASER. 

Where  the  common  order  is  made 
for  the  sale  of  the  bankrupt's  estate, 
on  the  petition  of  an  equitable  mort- 
gagee, the  Court  of  Review  has  juris- 
diction to  compel  the  purchaser  spe- 
cifically to  perform  his  contract,  and 
for  that  purpose  to  refer  it  to  the  Re- 
gistrar of  the  Court,  to  inquire  whe- 
tlier  the  vendors  can  make  a  good 
title  to  the  property.  Ex  parte  Bret' 
tell^  re  Goren^  3  Dea.  111.  But  see 
post. 

The  Court  of  Review  has  not  juris- 
diction to  order  the  specific  perform- 
ance of  a  contract  against  a  purchaser 
at  a  sale,  which  took  place  under  the 


common  order  made  by  that  Court, 
on  the  petition  of  an  equitable  mort- 
gagee. Ex  parte  Cutts,  re  Goren^  3 
Dea.  242. 

Two  of  three  assignees  caused  cer- 
tain property  of  the  bankrupt's  to  be 
sold,  and  executed  a  conveyance  to 
the  purchaser ;  but  the  third  declined 
to  execute  it,  on  the  ground  that  the 
sale  had  taken  place  without  his  au- 
thority, and  that  he  was  not  satisfied 
it  was  for  the  benefit  of  the  estate. 
On  a  petition  by  the  purchaser  for 
an  Order  on  the  third  assignee  to 
execute  the  deed,  the  Court  refused 
such  Order^  without  a  previous  re- 
ference to  the  Registrar,  to  inquire 
whether  the  sale  was  beneficial  to  the 
estate,  and  whether  the  conveyance 
was  a  fit  and  proper  deed  to  be  exe- 
cuted by  the  assignee.  Ex  parte 
UnderhiU,  re  Bishton^  3  Dea.  326. 

A  person  contracted  to  purchase 
an  estate  of  the  assignees  for  5350/., 
and  forthwith  resold  it  for  5600/. ; 
the  assignees  were  ordered  to  convey 
to  the  sub-vendee.  Ex  parte  An-' 
derdon,  re  Manning,  3  Mont.  &  A. 
698  ;  S.C.I  Dea.  585. 

VIVA  VOCE  EXAMINATION. 

On  a  petition  by  the  bankrupt  to 
annul  the  fiat,  for  want  of  the  proper 
requisites,  where  the  affidavits  are 
diametrically  opposite  as  to  the  facts, 
the  Court  will  direct  either  a  vivd 
voce  examination,  or  an  issue ;  which, 
if  taken  by  the  bankrupt,  will  be  un- 
der his  liability  to  the  costs.  Ex 
parte  Bmmf  re  Btam,  3  Dea.  120. 
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JVitncii. 


Where  a  ^md  voce  examination  is 
ordered,  as  to  the  act  of  bankruptcy, 
the  assignees  inust  give  notice  of 
what  act  of  bankruptcy  they  rely  on ; 
but  they  are  not  bound  to  furnish  a 
list  of  witnesses.  Ex  parte  Faster,  re 
Faster,  8  Dea.  175. 

On  a  vkd  voce  examination,  aflS- 
davits  cannot  be  read  in  evidence. 
Ilnd. 

Practice  of  the  Court,  as  to  direct- 
ing a  vied  voce  examination.  Ex  parte 
Tate,  re  Odlin,  3  Dea.  516. 

VOLUNTARY  CONVEYANCE. 

A  deed  of  assignment  by  an  insol- 
vent of  all  his  effects,  for  the  benefit 
of  his  creditors,  executed  during  his 
imprisonment,  without  consideration, 
and  without  pressure  from  any  cre- 
ditor, is  voluntary,  and  void  under 
the  7  Geo.  4.  c.  57.  s.  82.  Bums  v. 
Towsey,  8  Nev.  &  P.  88. 

Where  a  conveyance  or  transfer  of 
goods  is  made  hy  a  party  in  insolvent 
circumstances  to  a  creditor,  in  pur- 
suance of  a  bondjide  demand  by  the 
creditor,  it  is  not  voluntary,  within 
the  meaning  of  the  7  Geo,  4.  c.  57.  s. 
82. ;  and  it  is  not  necessary,  in  order 
to  support  it,  that  there  should  have 
been  pressure  on  the  part  of  the  cre- 
ditor, or  an  apprehension  on  the  part 
of  the  insolvent,  that  by  not  making 


it,  he  should  be  in  ahorse  condition. 
Mogg  V.  Baker,  4  Mees.  &  W.  348. 

WAGES. 

See  Servants  and  Clerks, 

WARRANT. 

The  Court  will  not  interfere  with 
the  discretion  of  the  Commissioners, 
by  directing  them  to  sign  a  warrant 
for  the  apprehension  of  the  bankrupt, 
who  had  absconded.  Re  Creed,  3 
Dea.  38. 

No  warrant  should  issue  to  bring 
the  bankrupt  before  the  Commis- 
sioners, unless  he  has  been  specially 
summoned,  or  unless  the  forty-second 
day  has  passed  without  his  having 
surrendered.  Re  Creed,  3  Mont.  & 
A.  7«5. 

WITNESS. 
A.  and  B.  being  in  partnership,  A. 
retires  from  the  concern  in  favour  of 
C,  who  agrees  to  execute  a  bond  to 
indemnify  A.  from  the  debt  owing 
by  A.  and  B.  Subsequently,  a  sepa- 
rate fiat  issues  against  B.  On  a  suit 
instituted  by  /f .  against  (7.  to  compel 
a  specific  performance  of  his  agree- 
ment to  execute  the  bond  of  indem- 
nity, it  was  held,  tliat  the  evidence 
of  B,,  who  had  not  obtained  his  cer- 
tificate, was  not  admissible  to  prove 
th^  agreement.  Warren  v.  Taylor,  1 
Cooper,  174. 


U)ii4on:  printed  by  C.  Rowortk  and  Bom,  Bell  Yftrd,Tenple  Bar. 
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